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PRIVY COUNCIL. 


Present: Zord Shaw, Lord Carson, and Sir Lancelot Sanderson 
k Se . 
JAIGOBIND PANDEY 
0 


RAMNANDAN SAHAI AND OTHERS. 
[ON APPEAL FROM THE HICH COURT OF JUDICATURE AT PAINA] 


Ejectment, plaintiff's title— Onus—Diluviated lands—Adverse possession ; 
Bengal Act VI of 1876, (Land Registration Act)—General Register, entries 
in, whether conclusive. 

Inan action of eJectment, when the defendant is admittedly in possession of 
the land in dispute, the onus rests upon the plaintiff to prove title thereto. 

In the case of land liable to frequent dilaviations by river action no question 
of title by adverse possession or prescription could arise. 

Quaere, whether entries in the General Register of revenue paying estates 
(maintained under the Land Registration Act, 1876) : are ordinarily to be treated 
as conclusive as to what passes to the purchaser at a sale for arrears of revenue. 

Consolidated appeals by the defendants from a judgment and 
decree, dated the rath June, 1923 of the High Court, Patna 
(Jwala Prasad and Ross JJ.) which reversed a judgment and 
decree dated the 2oth September 1919, of the Subordinate Judge 
of Saran. . 

. The facts of the case appear sufficiently from thé report of the 

case in the Court below ; see I. L, R. 2 Pat. 839. 

Dube for the Appellants, 
Raikes : for the Respondents, 
` Their Lordships’ judgment was delivered by 
Sir Lancelot Sanderson. These are two consolidated cross- 
appeals from a decree of the High Court of Judicature at Patna, 
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PC..” dated the rath June AR which reversed a decree of the learned 


—_—_—_—" 


1938. Subordinate Judge at Chapra, dated the 2oth September, ° 1919. 

The issue between the parties is as to ownership of the lends 
‘in a village or. muza called Babhangawan, in the Saran district, 
except a portion of it which measured 33 bighasand 3 kathas, 
Sir Lancelot ` and which is admitted to belong to and to be in the possession of 
Sanerepn the plaintiffs. 

Proceedings were instituted under the provisions of section 145 
of the Code of Criminal Procedure, and the Magistrate decided 
that the defendant-appellant was in possession of the landsin dis- 
pute, and was entitled to remain in possession until ousted by due 
course of law. ; 

Thereupon the plaintiffs filed the present suit onthe arst of, 
December, 1914. 

They alleged that the entire lands of Mauza Babhangawan were 
within Mahal Raiputti, Tauzi No. 3142, which belonged to them, 
that they had been dispossessed by the order of the Magistrate ; that 
the defendant had no title thereto, and they claimed a declaration 
that the entire Mauza Babhangawan was within their Mahal No. 
3142, possession and mesne profits, 

The first defendant admitted that the plaintiffs were in pos- 
session of 33 bighas 3 kathas of the land in Babhangawan, but 
disputed the plaintiffs’ title to any more land therein. The learned 
Subordinate Judge held that the lands in’ dispute appertained to 
the defendant’s Mahal Tauzi, No. 3143, and that the plaintiffs bad 
no title thereto. , 

He accordingly dismissed the plaintifs’ suit with costs, and 
direċted that his finding regarding the 33 bighas 3 kathas should 
be embodied in the deeree. From this. decree the plaintiffs 
appealed to the High Court of Judicature at Patna. 

The learned Judges of- the High Court allowed the appeal 
in part, arid set aside the decree made by the learned Subordinate 
Judge. By the High Court’s decree, it was declared that the 
plaintiffs were entitled to one-third of 771 acres a roods 37 poles, 
shown in the revenue survey as Mauza Babhangawan, with the 
exception of 33 bighas 3 kathas with respect to which the 
Court had already given the plaintiffs a decree. It was further 
ordered that the plaintifs should be awarded possession over the 
aforesaid area (minus the 33 bighas 3 kathas) with mesne profits 
to be determined by the lower Court from 1320 until delivery of 


possession or three years from the date of the decree, mueuere! 
is earlier, + 


Jaigobind va Pandey 


Ramiiadan Sahai, 


e 
Ges +- @ 
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tt was further ordered that there should be no mesne profits 


e with respect to the 33 bighas 3 kathas which were declared’by the 


Court below to be in the plaintiffs’ possession. 

Directions as to costs were included in the decree of the High 
Court. 

As already stated, both panties haye appealed agpinist the 
High Court’s decree. 

Jaigobind Pandey, who was the defendant No.1 in the suit 
in his appeal alleged that the plaintiffs’ title as constituted by the 
permanent settlement, was limited toa specific and definite area, 
viz., the 33 bighas 3 kathas of land hereinbefore referred to and 
that, with the exception of the said area, the plaintiffs had not 
Rroved title to any portion of the village of Babhangawan, 

His printed case contained allegations as to limitation ‘a 
adverse possession, butit may be stated at once that it was 
admitted by the learned counsel for both parties in this appeal 
that owing to the nature of the lands, their periodical diluviation 
by the water of the river and the disputes relating thereto, no 
question of title-by adverse possession or prescription could 
arise. , : 
The position adopted by the appellant Jaigobind was that he 
was in possession of the lands in dispute under the Magistrate’s 
order, that the onus was on the plaintiffs to prove title thereto and 
that they had failed so to do. : 

The case of the plaintiff-appellants shortly stated was that 
the documentary evidence proved the plaintiffs’ title to the~ whole 
of the village of Babhangawan ; and that in any event the plaintiffs 
claimed through purchasers at sales held under Act XI of 1850, 
and were entitled to the whole of Babhangawan, as recorded in 
the books of the Collector as part of Tauzi No. 3142. 

The following statement contained in the judgment of Jwala 
_ Prasad, J., shows the various parties to the suit, and trades the 
"title of the plaintiffs to the Mahal Raiputti Tauzi No. 3142 and ‘of 
the defendant to the Mahal Raiputti, Tauzi No. 3143 : 

“ The plaintif No.1 and the predecessors of the plaintiffs 
Nos. 2 to 1x purchased at a revenue sale the Ijmali Khata of Mahal 
named Raipati, Tauzi No. 3142, on the 6th January, 1883. Khata 
No. 1 of that Tauzi was purchased at a revenue sale by one Balbha- 
dra Sahay on the roth January, rg01r. He sold a part of it on the 
21st December, 1901, to plaintiffs 12 to 1g and the remainder on 
the 2nd February, 1902, to plaintiff No. 15. 

“Thus the plaintiffs are now the owners of the entire Mahal 
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P.C, Raiputti bearing Tauzi No. 3142. The serial number of this Mahal 
1928, was 82 in the register of 1249. It was subsequently alt€red to No. e 
S : ; ie 

Jaigobind Pandey im and then to No, 2007 (Tauzi) ane now it bears Tauzi* No. 

OW 3142. 
Ramnandan Sahai. “ Close to this, there is another Mahal of the same name Rai- 
Sir Lancelot patti the serial number whereof was 84in the register of 1249 
Sanderson 


which was altered to No. 116 and then to No. 2009 (Tauzi) and 
now it bears Tauzi No. 3143. This was purchased in 1899 at a 
revenue Sale by defendants 2 to 3 inthe Farzi name of their ser- 
vant Gopal Das from whom they obtained a Ladavi deed (Ext. 49) 
and then sold it to defendant No. 1 Jaigobind Pandey, brother 
of defendant No. 6, who is the servant and gomastha of defendants 
ato 3. Defendants r and 6 are members ofa joint family and arg 
joint in mess and business. Defendants 4 and 5 are the Thica- 
dars of the said Mahal, The two Mahals Raipatti bearing Tauzi 
Nos. 3142 and 3143 are situate in Pargana Kasmar, district 
Saran. 

“ The dispute in this case concerns a block of land shown and 
designated as Mauza ‘ Babhangawan’ in the Thak and the revenue 
survey maps of 1843—44, bearing No. 53, covering an area of 771 
acres 2 roods 37 poles defined by boundaries noted therein, 
Contiguous to the south-east of ‘ Bhabhangawan’ are the lands 
shown in the Thak and the revenue maps of 1843—44 in No. 179 
under the name of Mauza, Kedarpura Babhangawan with an area 
of 267 acres r rood 3 poles.” 

Their Lordships are of opinion that the appeal presented by 
the defendant-appellant Jaigovind is without any foundation and 
must fail. They did not consider it necessary to hear the learned 
counsel for the plaintiffs in respect of this appeal, and in view of 
the elaborate and complete judgments delivered by the learned 
Judges of the High Court in which the whole of the documentary 
evidence, on which the appeal depends, was very carefully review- 
ed, they do not think it necessary to say more than that in view ‘ 
of the aforesaid evidence the contention that the plaintiffs have 
a title to no more than the said 33 bighas and 3 kathas in the 
village of Babhangawan is clearly untenable. 

The appeal filed by the plaintiffs presents more difficulty, 

The first point, upon which the plaintiffs relied in this appeal, 
is that they claimed through purchasers at sales held under Act 
XI of 1859, and that consequently they are entitled to the whole 
of Babhangawan as recorded in the books of the Collector as part 
of Tauzi No. 3142, f 


ne 
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There is no doubt that the’ predecessors ot title of the plaintiffs 


e purchased te Mahal Raiputti, Tauzi No. 3142, at sales held un- 


der- Act XI of 1859. The certificates make that plain. 

The sale certificate dated the zogth September, 1883, which 
referred to the sale of the 6th January, 1883, shows that 
the Ijmali share in Mahal Raiputti, Tauzi No. 3142, was sold 
for arrears of Government revenue, that the share was subject to a 
separate annual Jama of Rs. 1240-7-3, the Sadar Jama of the 
entire Mahal was stated to be Rs. 2028-8-634, and the name of the 
proprietor was Ghinnu Singh. In this certificate the villages in the 
Mahal which were sold are not specified, l 

The sale certificate, dated the roth September, 1900, which 
related to a sale of the gth June 1900, shows that Balbhadra Sahay 
was under Act XI of 1859 declared the purchaser of the shares 
of the property specified in the certificate and of which a separate 
account had been opened. 

The Mahal was Raiputti and the Tauzi No. 3142. 

In this certificate seven villages were named, one of which is 
“ Bhabhangawan-Kedarpura 8 ag,” 

It was declared that the Sadar Jama of the property sold was 
Rs. 774-15-93 and the Sadar Jama of the entire Mahal was 
Rs, 2005-1-8. 

It appears therefore that the shares mentioned in the two 
certificates were subject tothe payment of the two sums of Rs. 
1,240-7-3 and Rs. 774-15-93% respectively in respect of Governmerit 
revenue, and the Sadar Jama of the entire Mahal was stated in one 
certificate to be Rs. 2,028-8-634 and in the other Rs. 2,005-1-5%4. 

The question is whether the two sales, to which the above 
mentioned certificates relate, included the whole of the village 
Babhangawan and if not, what, if any, part of it, 

The sale certificate relating to the defendant’s Mahal, Tauzi 
No, 3143, was in respect of a sale of the whole of the é¢state of 
Raiputti. Tauzi No. 3143, dated the 6th June, 1899, the Sadar 
Jama being stated as Rs. 7,236-4-634. 

Under Act XI of 1859 the Collector had power to sell for 
arrears of revenue the estates or (in cases in which separate 
accounts are kept for one or more shares) the shares of estates in 
respect of which the arrears of revenue are due, and by the 
Bengal Act XII of 1868, which is to be read with and taken as part 
of the said Act of 1859 provision is made thatin that Act and in 
Act XI of 1839 the word “estate” means any land or share in land 
subject to the payment to the Government of an ‘annual sum in 
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P.C. respect of which the ngme of a proprietor is entered on the Regis- 

1928. ter known as the General Register of all revenue-payin# estates, or e 
Jaigobind Pan dey in respect of which a separate account may, in pursuance of 
section ro or section 11 of the said Act X1 of 1859, have been 

S opened, 

A mained It was contented on behalf of the plaintifs that they are entitled 
-— to the estate sold at the above-mentioned reuenue :sales, viz, the 
lands which were subject to the payment of the said two annual 
sums of Rs, 1240 7-3 and Rs. 774-15-914, in respect of-which the 
successors of Ghinnu were entered in the General Register of reve- 
nue paying estates and in respect of which separate accounts had 
been opened under section to of Act XI of 1859 that is to say to 
the Mauza Babhangawan with the area ‘of 771 acres 2 roods 39 


poles, 

It is clear, therefore, that reference must be made in the first 
instance to the General Register of revenue-paying estates in order 
to ascertain the estate or share of the estate which the Collector 
was entitled to sell in respect of the arrears of revenue, 


v. 
Ramnandan Sahai. 


It was agreed by both of the learned counsel who appeared for 
the parties, that exhibit 64 (a) (printed at pages 386-7 of the 
record) is a copy of the material entry in the General Register 
of revenue paying lands which relates to the Mahal, Tauzi No. 
3142, which may be called the plaintiff? Mahal—and that exhibit 
64 (d) (printed at pages 388-90) is a copy of the entry in the said 
General Register which relates to the defendants’ mahal, viz., 
Tauzi No. 3143. 

These registers are in the form provided by sections 6 and 7 of 
Bengal Act VII of 1876, 

The entry relating to the plaintiffs Mahal gives the name of the 
Mahal as Raiputti, the Tauzi No. 3142,and the names and residence 
of the proprietors. It describes the Mauza as “ Babhangawan 5as. 
Mauza,” and states the Government revenue of the estate to be 
Rs, 2028-8 634, which in consequence of a deduction in respect 
of land acquired for the railway is reduced to Rs, 2005-1-5. 


The area is not mentioned, but there is an entry of the number 
“ 3375” which refers to the entry in the Mauzawar Register which 
gives the area of “ Babhangawan Kedarpura” as 771 acres 2 roods 
37 poles. 


The entry in the General Register relating to the defendants 
Mahal give the name of the Mahal as Raiputti, Tauzi No. 3143, 
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and the names and addresses of the proprieto% ; the Mauza is des- 
*cribéd as “ Babhangawan Kedarpura 6 as.1 Mauza.” 

In this entry the area of the Mauza is stated to be 267 acres 
1 rood 15 poles. 

The Government revenue of the estate is stated to be Rs. 
7262-10-11, which is reduced on account of land acquired for the 
railway to Rs. 7236-4-6 34. The reference number to the Mauzawar 
Register is 3376, which describes the area of “ Babhangawan 
Kedarpura” as 267 acres x rood 3 poles. 

It was argued on behalf of the plaintiffs that the entries in 
the General Register were conclusive, and that if that be so the 
plaintiffs’ predecessors purchased the whole of the lands in Mauza 
Babhangawan, and that the predecessors of the defendant purchas- 
ed Babhangawan Kedarpura, which was a distinct Mauza different 
from Mauza Babhangawan. 

Their Lordships do not think it necessary to express any opinion 
on the question whether ordinarily the entries in the General Register 
of revenue-paying estates are to be treated as conclusive as to what 
passes to the purchaser at a sale for arrears of revenue under Act 
XI of 1859, and they desire to guard themselyes by making it clear 
that their decision in this case must not be taken asa decision of 
that question, which is one of much importance, 

One sufficient reason for not deciding the above-mentioned 
question is that in this case the entries in the said General Regis- 
ter on material matters are so ambiguous that if reference is to be 
made to them alone, it is not possible to say with any certainty 
what was sold, at the revenue sales and consequently that in this 
case the entries in the General Register by themselves cannot be 
considered to be conclusive on the above-mentioned question. 

As, for instance, in the entry relating to the plaintiffs’ Mahal, 
Tauzi No. 3142 the entry under the heading of “ Name of Mauza;” 

, appear the words “ Babhangawan 5as Mauza.’ 

The ledrned counsel who appeared for the defendant, argued 
that the entry meant that one-third of the Mauza only was included 
in the estate, Tauzi No. 3142, which was liable to the revenue of 
Rs. 2005-1-5. Onthe other hand, the learned counsel for the 
plaintiffs urged that the meaning placed upon this entry by the 
defendant, was not correct, and that it did not mean a 5 annas’ 
share of the Mauza Babhangawan. He suggested that it meant 
something else, and he referred their Lordships to Ex. T (1) for 
the purpose of supporting his contention. 

` It was not clear to their Lordships what exactly the effect of 
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this contention was, e®cept that in the end the learned counsel 
was constrained to suggest that the said entry in the General Regis e 
ter was a mistake. t 

Again the area of the village of Babhangawan is not mentioned 
in the said General Register and in order to ascertain that area, 
reference to documents other than the General Register is 
necessary. 

One of these documents is the miuzawar Register, and it is 
curious to note that in that register [Ex, 64 (4) at page 384 of the 
record] the Mauza is not described as “ Babhangawan” but as 
“ Babhangawan Kedarput,” with an acrea ge of 771 acres 2 roods 
37 poles. 

The same name “ Babhangawan Kedarpur’.is used in Mauga- 
war Exhibit 64 (e) with an area of 267 acres 1 rood 3 poles. 

In the General Register relating tothe defendant’s Mahal, Tau- 
zi No. 3143, the name of the Mauza therein referred to is entered 
as “ Babhangawan Kedarpura 6 as, Mauza,” with an area of 267 
acres 1 rood 3 poles, and as being included in the estate liable 
for the revenue of Rs, 7262-10-11. 

In these circumstances their - Lordships are of opinion that, 
whatever may be the general rule, as to which they offer no opinion 
in this case the entries in the said Gederal Register are so ambi- 
guous that in order to ascertain their meaning reference to other 
documents and evidence is necessary and it is not possible to hold 
that the entries in the said General Register are in themselves con- 
clusive as to what passed at the abovementioned revenue sales to 
the purchasers. 

The next point raised by the learned counsel for the plaintiffs 
was, that if it were permissible to go beyond the entries in the 
General Register, then the survey maps, the mauzawar and Mahal- 
wari registers, and the Collector’s mutuation registers were the 
best evidence of what had been permanently settled, and that the 
earlier documents produced in the case, when rightly construed, 
were quite consistent with the above-mentioned maps and the 
registers, 

“It was contended that from the year A.D. 1790 the villages: 
Babhangawan and Kedarpura were known as distinct villages but 
that they were treated as one Mauza for revenue purposes under 
the name of Babhangawan Kedarpura or Kedarpura Babhangawan, 
and that one-third of the total area of these villages, namely, 1163 
or 1161 bighas was settled with Ghinnu Singh, one of the predeces- 
sors in title of :the plaintiffs, and that the remainder of the total 


. 
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area, viz., about 2374 or 2321 bighas was settled with Parbhu Singh 
the predec@ssor of the defendant. 

It was further argued that in or about the year 1843 the part 
of the country, in which the villages were situated, was surveyed 
and that the survey maps for the first time showed Babhangawan 
and Kedarpura with defined boundaries and separate areas, that 
Kedarpura village sometimes had the word Babhangawan before 
or after it ; that the two villages from that time were treated as 
separate entities for revenue purposes ; that there must have been 
a division by metes and bounds between the predecessors of the 
plaintifis and the predecessors of the defendants and that the 
plaintiffs’ predecessors became the owners of the whole of the 
village of Babhangawan as part and parcel of the Mahal Raiputti, 

auzi No. 3142. 

It is not necessary for their Lordships to state in greater detail 
the contentions of the plaintiffs on this point, for they are fully 
and clearly set out in the judgments of the High C ourt. 

There is no doubt that the defendant was in possession of the 
lands in suit, and that the plaintiffs had to prove their title in 
order to support their claim to the whole of the lands in the village 
of Babhangawan, 


The learned counsel on each side with much care drew their 
Lordships’ attention to the many documents, registers and maps 
exhibited in the case, and their Lordships are indebted to the 
learned counsel for the assistance which they rendered not only in 
that respect but also by their arguments—presented both in ‘detail 
and in a summarised form. 


The High Court decided that the plaintiffs had not proved 
their title-to the whole of the village of Babhangawan. — 


The conclusion of the High Court, however, was that Ghinnu 
Singh, the predecessor of the plaintiffs, had land not exclusively in 
Babhangawan but in Babhangawan and Kedarpura ; that Parbhu 
Singh, the predecessor of the defendant, had land not exclusively 
in Kedarpura but in Kedarpura and Babhangawan and that the 
shares of Ghinnu Singh and Parbhu Singh in the land of both 
villages was one-third and two-thirds, 


The learned Judges held that as the present litigation was 
confined to Babhangawan alone, no question arose ag to the plain- 
tiffs’ right in Kedarpura. Consequently the decree of the High 
Court was made in the form and to the extent which bas been 
already mentioned viZ., that the plaintifs were entitled to one 
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third of the area noę shown in the revenue survey as Mauza 
Babhangawan. 

The question which their Lordships have to consider is whèther 
the plaintiffs have succeeded in showing that the decision of the 
High Court was wrong. 

The evidence has been referred to very fully in the judgments 
of the learned Judgesin the High Court and their Lordships 
think it is unnecessary to set it out again in detail. It is sufficient 
tosay that with the assistance of the learned counsel they 
have considered it fully, and they are of opinion that there 
was ample evidence to justify the above- mentioned conclusions at 
which the learned Judges of the High Court arrived, and the 
decree which was made in accordance therewith. 

It was submitted by the learned counsel for the plaintiffs at 
the end of his argume nt, that if their Lordships were of opinion 
that the plaintiffs had not proved their title to the whole of the 
village of Babhangawan a declaration should be made that the 
plaintiffs’ share was the above-mentioned area of 1163 or 1161 
bighas and that there should bean allocation of that area to the 
plaintiffs within the boundaries of the Mauza Babhangawan as they 


. are now shown in the revenue survey maps. It is not possible 
- for their Lordships, on the materials which are now before them 


and at this stage of the proceedings, to accede to this application 

Their Lordships therefore are of opinion that both the appeals 
should be dismissed, and that in view of this result no order 
should be made as to the costs of the appeals to this Board. 

They will humbly advise His Majesty accordingly, 

H. S. L. Polak : Solicitor for the Appellants. 

T. L. Wilson & Co: Solicitors for the Respondents, 


K.J.R. Appeals dismissed, 
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* PRESENT :—Lord Shaw, Lord Atkin, Lord Salvesen 


® Sir Lancelot Sanderson. i 
j A. T. K. P. L. M. MUTHIAH CHETTI ET 
v. 1938. 
PALANIAPPA CHETTI AND OTHERS Marah, ii: 


[ON APPEAL FROM THE HIGH COURT OF JUDICATURE AT MADRAS. | 


Limitation--Indian Limitation Act, (IX of 1908), Sch. I Art, 11— Civil Proce- 
dure Cods, (Act V af 1908), O. 21, K. 63— To found a claim petition, the pre 
perky must be de facto attached—Attachment, a‘ real thing and indispense 
able—Mere order fer attachment, insuffictent—Order rejecting claim petition, 
when a nullity, 


è To attract the oporation of article 11 (1), Indian Limitation Act, it isa requi- 
site of the ‘order’ therein specified, (namely, ‘an order under the Code of Civil 
Procedure, 1908, on a claim preferred to, or an objection made to the attachment 
of, properly attached in execution of a decree’ ), that the property to which a 
claim is made, or to the attachment of which there is an objection, must be pro- 
perty which had been de facto attached in execution. ‘‘ Un less there has been 
attachment, there can be no order made on an objection lodged to it, nor can any agp” 
claim be made to the property so attached ; and without such an order, there is 
terminus a quo for the running of limitation, and with this the limitation itse 
non-existent. The first head of article 11 canon its words mean noth 
else,” - 










hirem 


The attachment is a ‘real thing’; the property must, in point of fact, DA 
attached, a mere orde r for attachment not being suficient f or this purpose, No 
property can be declared to be attached unless frst the order for attachment has 


been issued, and secondly in execution of that order the other things prescribed by LP es b 


the rules in the Code (Order 21, Rules 43 et seg.) have been done. 


On the 14th February rgIo the respondents Nos. 5-12 filed a suit against their 
debtors {now represented by respondents Nos. 1-4) to recover a money-debt, and 
on the 14th March 1910 they applied for attachment before judgment of their 
debtors’ immovesble property. The Court on the 18th March passed an order for 
conditional attachment, which was made abso lute on the 4th April orgio. In 
point of fact, although attachment before judgment was thus ordered, no attach- 
ment had been actually made. Meanwhile, on the 19*h March 1910 the respon- 
dents 1-4 executed a mortgage of the sime property in favour of the present 
plaintiff. The respondents 5-12 proceeded with their suit aforesaid and obtained 
a money decree against their debtors onthe 24th January 1911. Thereafter, 
under the mistaken imprassion that there had been an attachment already, the = 
decree-holders (respondents 5-12) applied for execution of their decree by issue of 
a sale-proclamation in respect of the property which was believed to have been 
so attached before judgment. The present plaintiff, acting under the like mis- 
taken impression, put in a claim petition (purporting to be under Order 21, rule 
62, Civil Procedure Code) on the 2oth March 1912 to the property in respect of his 
mortgage dated the rg9th March 1910, and prayed that the property should be 
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sold subject thereto, The pl@intiff’s claim was rejected on thè 1 sth, April 1912, 
the Court holding that the alleged mortgage was a sham transaction, On the 4th 
November 1912 the property was purchased in execution of their decree by the 
decree-holders themselves (i.e. the respondents 5-12), they having obtained 
permission to bid. 


After certain infructuous proceedings the present suit was instituted by the 
plaintiff on the 7th October 1915 for recovery of moneys due on his mortgage 
bond dated the 19th’ March 1910, with the usual prayer forsale. It was pleaded 
in defence that the suit was barred by article 11, Limitation Act,, having been 


‘brought more than one year from the 15th April 1312, the date of the dismissal of 


the claim petition by the Executing Court : 


Held, that the suit was not barred by limitation, as the plaintiff was not a 
person against whom an ‘order’ as described in article 11, Indian Limitation Act, 
(as read with Order 21, Rule 63, Civil Procedure Code), had boen made, Thg 
property ‘to which the claim was made by the plaintiff on the 2oth March Igrz2 
not having been de /ucfo attached, although, for some time the parties had 


-assumed that it was, there was no right to put in the claim petition, and conse- 


quently the order of the Court, dated the 15th April 1912, dismissing the said 


-petition was not merely defective in form, but was ab initio a nullity. 


Appeal by the plaintiff from a decree, dated the rst September, 


‘1921, of the High Court, Madras (Oldfield and Ramesam //.), 


` affirming (upon a different ground) a decree of the Temporary 


te 


Subordinate Ju ige of Sivaganga, dated the r9th December, 1916. 

The facts of the case appear sufficiently from the judgment of 
their Lordships, and also from the reports of the case in the High 
Court ; see I. L, R. 45 Mad, go. 


The decision of the Temporary Subordinate Judge on the Ist 
issue (whether the suit is barred ? ) was as follows :— 


“ Tt has been argued by the learned vakil for defendants 10 and 
11, that, asthe suit was brought more than one year after the 
dismissal of the claim petition, it is barred and that plaintiff is not 
entitled to get any reliefin this suit. I donot think that this 
positiorf is tenable. Inthe first place, there was no attachment 
‘over the properties, The mere order for attachment is not sufficient 
‘to show that there has been attachment. The right to put ina 
claim petition arises only after the properties are attached. In 
this case, the parties were under the mistaken impression that 
there was an attachment and under that impression a claim petition 


‘was putin. The claim was dismissed. A suit was also filed to 


establish plaintiffs right to the property, but that suit was with- 
drawn when it was found that there was no attachment. The pro- 
ceedings were conducted under a mistake of fact and it is not open 
to the contending defendants now to say that, as no suit wag 
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brought within one year of the dismissal of ébe claim petition, the 
X suit is barre®, Even if it is assumed that there was a valid order 


dismissing the claim petition, the order only said that the property | 


should not be sold subject to the hypothecation right. The present 
suit is not one to establish plaintiff’s right to the property, but it is 
a suit to recover a debt which has been charged upon the property 
and according to the ruling of the Calcutta High Court in Bhiku 
V. Shujat Ali (1), the present suit is not barred by limitation under 
article 11 of the Limitation Act. The same view-has been taken by 
the High Court of Bombay in Ganesh v. Damoo (2). I, therefore, 
find that the suit is not barred by limitation.” 

Dunne K., C. and Narasimkam for the Appellant. 

De Griyther K. C. and Parikh for the Respondents. 

° De Gruyther K. C.: The suit is barred by Article’ rr of the 
Limitation Act, Refers to changes effected in article rr by the 
Act of 1908. 

| Lord.Shaw : The basis of the Limitation Act, article 11, is 
that the property has been attached in execution. The Article 
refers to the Civil Procedure Code, and speaks of the property 
attached. It emphasizes most distinctly that there must be an 
attachment of property. T 

-E Sir Lancelot Sanderson: Do you say thatan attachment of 


. immoveable property is effected as soon as an order is made under ` 


- O. 21, R. 54, Clause (1) of the Code ?] 
Yes. i 
[ Zord Atkin: In all cases of attachment, there must surely be 
something in the nature of a seizure. ] 

[ Lord Shaw > Does the order prohibit the judgment-debtor 
from transferring the property ? | 

Yes. It must do so. Refers to O.-21, R. 54. 

[ Lord Shaw: Then we must assume that the order must be in 
that form.] i ta 

.[ Zord Arkin; Attachment of moveable property has to be by 
actual seizure ; see Q, ar, R. 43.] 


[ Lord Shaw > Under rule 54 there must be some sort of. 


seizure. | z f 

[ Sir Lancelot Sanderson: See the Civil- Procedure Code, 
Appe dix E, Form 24. The order is directed tothe defendant 
alone But attachment is not complete until the provisions of Sub- 
tul 2) of Rule 54. are ake complied with, and due proclamation 
mau..| i 


(1) (1901) I. L. R. 29 Cale, 25. - (2) (1916) 18 Bom. L. R. 782, 
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[ Zord Atkin: There must be some formal order ot attachtment 
over and above a mére order of the Court. ] ° 
Once you bring in a case under Rule 63, the Limitation, Act, 


‘Article rz, applies. Refers to Order 38 as regards conditional 


attachments, 

[ Lord Atkin: What isa conditional attachment? Is there a 
form prescribed for it ? ] 

Yes ; see Appendix F, forms Nos. 5 and 7 in the Civil Procedure 
Code, Refers to O. 38, R. 1r. It is not necessary on an applica- 
tion for execution to re-attach the property. The grounds for setting 
aside an execution sale are specified in O. 21, R, go. Where there 
has been no attachment, a sale in execution has nevertheless been 
upheld: Skheodhyan v. Bholanath (1), and Ratmasami Naik v. 
Ramasami Chetti (2), y 

Article 132 of the Limitation Act applies toa suit on a 
mortgage. 

[ Lord Atkin: Doesthe same limitation apply toa suit to 
enforce a mortgage against the mortgagor as against his trans- 
feree ? ] l 

Yes. Itis 12 years under article 132, 

Their Lordships’ judgment was delivered by 

Lord Shaw :—This is an appeal from a decree dated the xst 
September, 1921, of the High Court of Judicature at Madras, affir- 
ming a decree dated the roth September, 1916, of the Temporary 
Subordinate fudge of Sivaganga. 

The suit out of which the appeal arises was brought by the 
appellant as mortgagee for recovery of monies due on his mortgage 
bond about to be referred to. That bond is dated the roth March, 
IgIo, 

Muthiah Chetti and Raman Chetti were undivided brothers ; 
the former was father of respondents 1 and 2, the latter father of 
respontients 3 and 4. They carried ona money-lending business 
at Rangoon. They both died prior to the date of the mortgage in 
question. After their deaths the respondents r to 4 still formeda 
joint and undivided Hindu family. They were, however, all minors 
their guardians being Nagamai Achi, mother of the first two res- 
pondents, and Sittall or Minakshi Achi, mother of the respondents 
3 and 4. 

This mortgage dated the 19th March, 1910, was executed by the 
two ladies on their own behalf and on the behalf of their respective 

{1) (1899) 1, L. R. 21 All. grt. : 

(2) (1906-7) I. L. R. 30 Mad. 255 (264), 
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sons. It wag in favour of the present appelldht, who is the brother 
of one of the ladies. Respondents Nos, 5—~r12, or their representa- 
tives, also had a money-lending business, and on the 14th February, 
1910, they had brought a suit against the beforementioned minors 
claiming a decree for a debt of Rs. 38,413. On the 14th March, 
1910, that is to say, five days before the mortgage under investi- 
gation, they made an application to the Court for attachment before 
judgment of the immoveable properties belonging to the respon- 
dents 1—4, and on the 18th March the Court passed an order for 
conditional attachment. On the following day the two ladies 
executed the mortgage which is the subject of this suit. It 
covered all the properties belonging to respondents 1-4, that is, 
toethe minors aforesaid It purported to have been fot a considera- 
tion of Rs, 35,000, of which Rs. 1,800 was alleged to have been 
paid in cash. ' 

On the 4th April, r910, the Court made an order absolute. It 
was in the following terms :— 

“No objection to attachment subject to mortgage already 
credited in favour of Muthu Chetty. Petitioner does not admit any 
such mortgage at present and wants the attachment as asked for. 
Attachment and order made absolute.” l 

So far as the question of limitation is concerned, this order and 
its date form the crucial points for consideration of the question of 
limitation to be afterwards discussed, 

The/ respondents 5-12 proceeded with their action, obtained 
decree thereunder on the 24th January, rgrr, and having applied 
for execution of their decree by sale with permission to bid, the pre- 
sent appellant put ina claim and petition on the 2eth March, 1912 
to the properties in respect of his mortgage and prayed that the 
properties should be sold subject thereto. The appellant’s ‘claim 
was rejected by the Court on the 15th April, 1912, which held that 
the alleged mortgage was a sham transaction, 

On the 4th November, 1912, the properties were purchased by 
respondents 5—12 and a sale certificate was issued. Thereupon 
the appellant fileda suit in the Subordinate Judge’s Court to 
establish his right to the properties under the mortgage already 
mentioned of the roth March, 1910. 

In the course of that suit an important and vital fact was dis- 
covered, namely, that although, as already mentioned, on the 4th 
April, r9r2; the “attachment and order were made absolute,” yet 
in point of fact no attachment had been made. This was explained 
to the Court, and on the r5th August, 1914, “the plaintiff was 
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P, C.. allowed to withdraw ®is suit with permission to bring another 
1928. based on the mortgage bond in question but correcfly framed.” 
Seed 


AT. E.P. L. M. The present suit was accordingly brought on the 7th October,» rors, 
Muthiah Chetti It is an ordinary suit for recovery of the amount of the mortgage 
; with interest, andit includes a declaration that the right set 
up by the purchasers is invalid, and for recovery from the 
Eora: Shaw respondents 1-4 of the sum of Rs, 64,764, being the mortgage 
amount with accumulated interests and costs, with, of course, the 

further direction for sale. 

This action is resisted upon two grounds, First, that it is exclu- 
ded by limitation and, secondly, that the mortgage was what in 
language adopted in various orders in the proceedings is denomina- 
ted a sham transaction. K 

As to the question of limitation, the point taken was agréed by 
the learned counsel at the Bar to be an important one in Indian 
practice, and the differing judgments in the present case upon the 
point seem also to show this. i 

It depends upon the language of Article 11 of Schedule I of the 
Indian Limitation Act, 1908, which is as follows :— 

Description of Suit. Period of ‘Time for which Period 
Limitation. begins to run. 

Ir, Bya person, against One year. The date of the order. 
whom any of the following 
orders has been made to 
establish the right which he 
claims tothe property com- 
prised in the Order :— 

(1) Order under the Code 
of Civil Procedure, 1908, ona 
claim preferred to, or an objec- 
tion made to the attachment 
of, property attached in exe- 
cution.* 

It is to be noted that by Order 21, Rule 63, of the Code of 
Civil Procedure, 1908, it is provided as follows :— 

“63, Wherea claim oran objection is preferred, the party 
against whom an order is made may institute a suit to establish the 
right which he claims to the property in dispute, but, subject to the 
result of such suit, if any, the order shall be conclusive.” 


v. 
Palaniappa Chetti. 


® The concluding words in Article 11 G) of the Limitation Act afe : ‘property 
attached in execution ofa decree’, The last threo words are inadvertently 
omitted in their Lordships’ judgment.—K, J. R. 
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The point to be considered is—Is the eppellant a person against 
whom an order as just described has been made ? The Board is 
of Spinion in the negative. By Article rr of the Limitation Act 
already quoted, he must bea person against whom an order has 
been made under the Civil Procedure Code “ on a claim preferred 
to, or an objection made to the attachment of, property attached in 
execution.” The case thus comes to be narrowed down to whether 
it.is a necessity of the order here specified that the property to 
which a claim is made, or to the attachment of which there is an 
objection, must be property which had been de facto attached. 


It would seem to be so by the words, and by the very nature of 

the case, for the only property referred tois ‘ property attached 
*in execution.” Unless there has been attachment, there can be no 
order made on an objection lodged to it, nor can any claim be made 
to the property so attached ; a nd without such an order, there is 
no fevminus a quo for the running of limitation, and with this the 
limitation itself is non-existent. The first head of Article 11, in 
the opinion of their Lordships, can on its words mean nothing elsé, 


It is only in view of the asserted importance of the point on the 
construction of the Civil Procedure Code that their Lordships 
think that it may not be inexpedient to carry this investigation of 
the topic further. l 

It may be pointed out that ifthe words of the article were 
otherwise construed, then it might be possible under such a com 
struction to write out a not inconsiderable portion of Order 21 
applicable to the execution of decrees and orders, 


A fasciculus of clauses, beginning at Rule 41 of Order 21 and 
applicable to “ attachment of property,” shows in instance after 
instance that attachment isa real thing, with a variety of real 
applications suited to the nature of the property to be attached. 
Where it is moveable property it is to be attachment by “actual 
seisure ” ; where it is agricultural produce the attachment is to be 
made by affixing a copy of the warrant—on the land where there 
is a growing crop, and onthe threshing floor, and other places 
where produce has been cut and gathered. In the case of an 
attachment of debt, there is to be a written order prohibiting the 
creditor from recovery, and the debtor from making payment, and 
prohibiting the handing over of the property by anyone in whose 
name it stands, and this order is to be affixed publicly to the Court 
House, There are other provisions as to the attachment of shares 
of moveables, even shares of salary, and as to attachment of partner- 
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ship property. * In regagd to negotiable instruments, the attach 
ment isto be by actual seisure of the instrument which is to be 
brought into Court. ° 

These instance; go to show that under the Civil Pro cedure Code 
in India the most anxious provisions are enacted in ord er to prevent 
a mere orderofa Court from effecting attachment, and plainly 
indicating that the attachmant itself is sonsthing saparate from the 
mere order, aniissomething whichis tobe done and effected 
before attachment can be declare 1 to have been accom plished, 

It may now be considerei necessary however to cite Order 21, 
rule 54, applicable to acase like the present, namely, that of 
immoveable property. It is as follows :-— 

**(1) Where the property is immoveable, the attachment shall 
be made by an order prohibiting the judgment-debtor from trans- 
ferring or charging the property inany way, and all persons from 
taking any benefit from such transfer or charge. 

“(z) The order shall be proclaimed at some place on. or 
adjacent to such property by beatof drum or other customary mode, 
and a copy of the order shill be affixei ona conspicuous part of 
the property, and then upon a conspicuous part of the courthouse, 
and also where the property, is land paying revenue to the 
Government, in the office of the Collector of the district in which 
the land is situate.” 7 

In view of these provisions the Board listened with some sur- 
prise to a protracted argument which culminated in the proposition 
that a property was in law attached whenever an order for attach- 
ment was made, The result, if this were so, would be that a person 
holding an order could @spense with attachment altogether, as an 
operation ora fact. Their Lordships’ need not repeat in another 
form these propositions. The order is one thing, the attachment 
is another. No property can be declared to be attached unless first - 
the order for attachment has been issued, and secondly in execution 


of that order the other things prescribed by the rules in the 
Code have been done. 


Their Lordships now ask whether attachment took place in the 
present case. Fortunately the pronouncements of both Courts 
make the point clear, The Subordinate Judge says :— 

“The mere order for attachment is not sufficient to show that 


* < Shares of salary’ is obviously a clerical error. Their Lordships were 
apparently referring to the attachment of salary contemplated by O. ar R. 48 of 
the Code.—K. J. R. f i 
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thert has been attachment. The right to Fytin a claim petition 
arises onlyeafter the properties are attached. In this case, the 
parties were under the mistaken impression that there was an 
attachment and under that impression a claim petition was 
put ip,” 

The High Court says :— 

“Reference has already been made to the fact that, although a 
conditional attachment before judgment was ordered, none was 
actually made. This is gaid to have been due to delay in payment 
of fees. But neither plaintiff nor sth to roth defendants, were, so 
far as appears, aware of the fact;and the latter proceeded as 
though there had been an attachment, to obtain issue ofa sale 
proclamation.” i 

y It was further, of course, frankly admitted before the Board 
that these statements could not be impugned. In these circums- 
tances their Lordships think it unnecessary, the view upon the 
order being so far to the effect already stated, to enter upon a 
discussion of cases cited to the Board, none of which seem to have 
a very direct bearing upon the point in hand. For the case before 
the Board is not that the order was defective in form; the order 
was from the beginning a nullity. After full consideration they 
think that the judgment of the Subordinate Judge to the following 
effect is tight i= 

“It has been argued by the learned Vakil for defendants ro and 
11 that, as the suit was brought more than a year after the dismissal 
of the claim petition it is barred, and that plaintiff is not entitled 
to get any relief in this suit. I donot think that this position is 
tenable. In the first place there was no attachment over the 
properties” ; 
and then follows the passage already cited. 

He adds :— : 
reassess. the prosent suit is not barred by limitation under Article 
rr of the Limitation Act.” 

Their Lordships think this judgment was right. 

The High Court appeoa% to have been moved toa reversal of 
the judgment of the Subordinate Judge on this question of limitation 
by the consideration that although the property was not attached, 
yet for some time both parties had assumed that it was, What 
happened was that when a suit for declaration that the present 
properties were liable to be sold in Court auction subject to the 
plaintiff's mortgage lien, it was in the course of the proceedings 
discovered that the property had, as already explained, never been 


P, C, 


1928. 


as 
A. T. K. P. L. M. 
Muthiah Chetti 


Ve 
Palaniappa Chetti. 


lard Sham, 


mamme sting 


P. C. 
1928, 
ew” 
A.T.K.P.U M, 
Muthiah Chetti 


Ya 
Palaniappa Chetti. 


Lord Shaw. 


mawe 


THE CALCUTTA LAW JOURNAL, [Vorn XLVIII. . 
> e 


attached. The Temporary Subordinate Judge thereupon made® an 
order dated the rsth August, 1914, as follows :— ° 

“I allow the plaintiff to withdraw the suit with permission to 
bring another based on the mortgage bond in question, but correct- 
ly framed.” 

The present suit was accordingly brought. Viewed merely as a 
mortgage suit it is, of course, in time, But this new suit is said to 
be barred by the fact that itis out of time, because of the order of 
attachment, which subjects those bound by it to a limitation of 
twelve months from the order, that is to ‘say, in this case from a 
thing which was a nullity. 

No case of estoppel can arise. It is not pleaded: and it would 
be somewhat difficult for a case to be figured in which out of the 
fact of mutual error there had in effect been a twofold resul, 
namely, (x) that a statutory requirement had been jumped over, 
and (2) that a limitation as from the date of a nullity had begun to 
run against one of the parties tothe error. The Board, for the 
reasons stated, is of opinion that the suit is not barred by 
limitation. ; 

In view of the differences of opinion in the Courts below with 
regard to the merits of the case, their Lordships have thought it 
Tight to examine for themselves the entire documents and evidence. 
The strength of the respondents’ argument is undoubtedly this, 
that upon the 19th March, rg1o, during the dependence of the suit 
for debt in which onthe 14th an application was made for attach- 
ment and on the 18th a conditional order of attachment was made— 
on the ryth March suddenly the mortgage sprang into being, a 
mortgage founded upon old standing and accumulated debt, and 
also upon various obligations verified or alleged to be verified by 
hundis, all of which hundis also sprang into being on the very 
same date. g 

Tt iə not unnatural that circumstances such as this should raise 
in the mind of Judges trying the case a determination to be satisfied 
with the authenticity of the mortgage and also of the grounds upon 
which it was founded, Nor is it to be altogether wondered at that 
a certain suspicion should attach toa transaction in which debts 
are suddenly amassed, consolidated into one, and a mortgage 
granted in the nick of time so as to accomplish the complete defeat 
(for in the circumstances that is what it appears to come to) of the 
action for debt then pending against the mortgagors. Further, it is 
no doubt true that, on looking to the relationship of parties and to 
the mortgage being granted in fayour of the brother of one of the 
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two tnothers who were guardians of children ip minority, the Court 
7 would be justified and indeed bound to make such a scrutiny. 

Byt on the other hand, if the debts for which the mortgage was 
granted cannot be displaced as Jona-fide debts, and if the mortgage 
-in its authenticity and its execution cannot be impugned, then the 
consolidation at the particular period was a piece of family policy 
not contrary to law; although open to full scrutiny in judicial 
proceedings. To the former of these views the Subordinate Judge 
inclined, to the latter the High Court. 

After their investigation referred to, their Lordships are unable 
to resist the conclusion that the examination in minute detail by 
the High Court reached a sound result. 


e One of the controlling circumstances of the case on fact is that 
the main item of debt contained in the mortgage—amounting to 
over Rs. 18,oco—takes its beginning .in 1896 in an item of over 
Rs. 8,000 as verified by an entry in the books of the money-lending 
firm when it consisted of the two brothers Muthiah Chetti and 
Raman Chetti. That entry, howe ver, is followed year by year in 
the books or extracts therefrom produced in the course of the 
proceedings, and year by year the interest and compound interest 
are added until the sum contained in the mortgage of Rs. 18,000 is 
reached, The respondents do not seem to have addressed them- 
selves to the task of challenging such entries as vouchers of a 
real debt. 


The next outstanding feature of the case is that with regard to 
the hundis there was by the nature of the case outside evidence 
obtainable, and a searching challenge could have been made which 
does not appear to have been attempted, the truth being that in 
the proceedings before the Trial Judge too much reliance appears to 
have been placed on suspicion only, the suspicion already referred 
to arising out of the conjuncture of dates. The High „Court, 
however, pursuing its scrupulous examination, has deleted an item 
as unvouched amounting to Rs, 1,800 alleged to be a cash payment, 
and in the decree to be pronounced the mortgagees’ rights will be 
limited accordingly, 

Upon the whole, their Lordships think that the High Court’s 
careful judgment on the merits is sound and they will humbly 
advise His Majesty accordingly. 

The suit not being barred by limitation, the case will be 
remitted to the High Court for the purpose of miking the appro- 
priate decree in favour of the plaintiff aid to take such proceei- 
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P.C, ings as are necessary to carry out that part of the High Court’s 
1928. judgment of the rst Se&tember, 1921, which is hereby approved, 
Baad Their Lordships will humhly advise His Majesty to allow the ° 


A. T. K. P. L. M. : ; 
Muthiah Chetti appeal and to remit tothe High Court to be proceeded with as 


above stated, The respondents will pay the costs in the Courte, 


v. 
Palaniappa Chetti. 
— below and of this appeal. 


ae H. S. L. Polak : Solicitor for the Appellant. i 
T. L. Wilson & Co.: Solicitors for the Respondents. 
K, J. R. Appeal allowed, 


Reporters’s Note :—The defence in this case was that it was the order dated 
the 15th April 1912, rejecting the plaintiff’s claim petition, which furnished the 
terminus a quo for the running of limitation under article 1r of the Limitation 
Act, and the judgments of the Courts in India proceeded on that assumption. 
There are, however, two passages in the judgmentof their Lordships of the 
Privy Council which may at first sight lead to the inference that they regarded 
the order dated 4th April ro10 (viz, the order absolute for attachment before 
judgment) as the crucial point for consideration of the question of limitation. 
The passages above referred to are set out below for facility of easy 
reference :— i 

“ So faras the question of limitation is concerned, this order and ‘its date 
form the crucial points for consideration of the question of limitation to be after- 
wards discussed,” 

“ But this new suit is said to be barred by the fact that itis out of time, 
because of the order of attackment, which subjects those bound by it toa limita- 
tion of twelve months from the order, that is to say, in this case from a thing 
which was a nullity,” 

With all due deference, it is submitted that it was nobody’s case that the suit 
was time-barred because of the said order of attachment, The alleged bar relied 
upon was the order of 15th April 1912 dismissing the claim petition.—K. J. R. 
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[ ON APPEAL FROM THE COURT OF THE JUDICIA 
COMMISSIONER OF OUDH. ` 


Decree, executien of—Civil Procedure Lode (Vof 1908) Secs. 39, 4%, 50, 99— 
Order 22, rule 1a-——Transfer of decree for execution—Furisdiction of parent 
Court and Court of transfer—Certifying result of execution proceedings— 
Death of judgment-debtor—Abatement of proceedings—Application for 
substitution made to the Court of transfer—Mere defect im procedure— 
Acqutescence by legal represe niative in irregular procedure in the Court of 
transter— Waiver. 


When the Court passing a decree transfers it under section 39 Civil Procedure 
Code, for execution to another Court, the former Court does not altogether lose 
seisin of the decree. But the Court of transfer obtains jurisdiction to deal with 
that particular execution proceeding and retains such jurisdiction until sach 
execution is withdrawn or stayed or until it certifies (under section 41) to the 
Court which passed the decree either that the decree has been executed or if it 
fails to execute the decree, the circumstances attending such failure. 


Semble: Where the judgment-debtor dies after a decree has been sent for 
execution to another Court, the effect of the introduction of the words ‘which 
passed it? in section 234 of the Code of 1877 (now section 50) is not to confer an 
exclestve jurisdiction (in the matter of the substitution cf the legal representatives 
of the deceased judgment-debtor) on the Court which passed the decree, but 
merely to lay down a rale of procedure as to which of the two Courts an 
application for such substitution should be made. 


Where a decree is transferred to another Court for execution (sectiqn 39), 
and during the pendency of execution proceedings initiated by the decree-holder 
in the Court of transfer and before such Court has, under section 41, certified 
result of the execution proceedings to the Court passing the decree, the judgment- 
debtor dies, the proceedings do not thereby abate .(order 22, Rule 12), and the 
Court of transfer does not lose its jurisdiction over them. lts jurisdiction over 
the execution procecdings continues as before, but a certain procedure is 
prescribed by section 50 for the exercise of such jurisdiction. Before execution 
can proceed against the legal representative of the deceased judgment.debtor, 
the decree-holder must get an order for substitution from the Court which passed 
the decree, [section 50, sub-section (1)]. This is, howover, a mere matter of 
form, i. e. of procedure and not of jurisdiction. If there is non-compliance with 
such procedure the defect might be waived. 


Consequently, if an application for substitution is made to the Court of 
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transfer, and such e iar to the judgment-debtor’s Jagal representative 
and without objection by him, makes an order substituting him onthe record df 
the execution proceeding in place of the deceased judgment-debtor, the order 
for substitution, though irregular, cannot be treated as coram non judice ora 
nullity. ; 

Held, on a consideration of all the circumstances of the present case, that the 
logal representative of the judgment-debtor having acquiesced in the Court of 
transfer exercising its jurisdiction in a wrong Way and having waived the defect 
in procedure (cf. section 99, Civil Procedure Code), was now precluded from 
turning round and challenging the legality of the proceedings in the Court of 
transfer. 


Waiver cannot confer jurisdiction on a Court where none exists, 


Appeal by the judgment debtor froma judgment and decree, 
dated the 6th January, 1925, of the Court of the Judicial Commis- 
sioner of Oudh, which affirmed an order, dated the z2nd -April, 
1924, of the Subordinate Judge of Hardoi. 


The material facts of the case appear from the judgment. 
De Gruyther K. C. and Dube for the Ap pellant. 
Lowndes K. C. and Wallach for the Respondents 

The judgment of their Lordships was as follows :— 


This is an appeal from an order of the Court of the Judicial 
Commissioner of Oudh, which confirmed an order of the Subordi- 
nate Judge of Hardoi, dismissing the appellant’s application that 
the proceedings in execution of the respondents’ decree against 
him should be discontinued. 


The facts are simple. The respondents obtained a decree 
absolute for sale on a mortgage against Raja Durga Prasad (since 
deceased), the father of the appellant, in the Court of the Sub- 
ordinate Judge of Lucknow. As the property which the decree- 
holder sought to sell under that decree was situate in the district of 
Hardoi, the Subordinate Judge of Lucknow, who passed the decree, 
sent it for execution to the Court of the Subordinate Judge of° 
Hardoi under section 39 of the Code of Civil Procedure, 1908, and 
the respondents in due course started an execution proceeding 
No. 175 of 1916 in the Hardoi Court. 

The judgment-debtor then died on the 23rd April, 1920, On 
the 2sth May following the respondents filed a petition in the 
Hardoi Court, stating therein the fact of the death of Raja Durga 
Prasad, and praying that in the place of Raja Durga. Prasad 
(deceased) the name of his eldest son, Kunwar Jang Bahadur, be 
brought on the record as his representative, and that execution 
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préceedings be taken against the said representative. The Sub- 
ordinate J@dge of Hardoi entertained the application and issued a 
notice to the appellant. No cause being shown, an order was 
made on the 4th August, 1920, substituting the appellant in the 
place of his deceased father upon the record of the execution 
proceeding, 

On the roth August, 1920, the Subordinate Judge of Hardoi 
made the following order :— 

“In this case, Kunwar Jang Bahadurs name having been 
substituted for that of Raja Durga Prasad, the deceased judgment- 
debtor, an amendment be made in the execution application and 
the Register, and papers be sent to the Court of the Sale Officer, 
Hardoi, for sale proceedings.” 

During the sale proceedings the appellant made various objec- 
tions from time to time both in the Court of the Subordinate Judge 
and of the Sale Officer (the Collector of the District). Amongst 
others, on the arst February, 1921, he obtained a postponement of 
the sale for two months on the allegation that he wanted to effect a 
private sale of the property, and promised through his pleader not 
to put forth any objections relating to the proclamation or any 
other objéction on the next date. The sale was postponed asthe 
decree-holder’s pleader accepted the terms offered. 

A postponement on similar terms was also obtained on the 
goth January, 1923. 

After the proceedings had been pending for 334 years, the 
appellant for the first time put in a petition before the Sale Officer 


on the soth April, 1924, that the sale proceedings were illegal and: 


without jurisdiction, inasmuch as the decree-holder did not get the 
name of the appellant entered in the decree of the Court executing 
the same, ia accordance with the provisions of section 50 of the 
Code of Civil Procedure. The Sale Officer referred the matter to 
the Civil Court; f.e., the Subordinate Judge of the Court of *Hardoi, 
where the same petition was repeated. 

On the 22nd April, 1924, the Subordinate Judge rejected the 
application for further postponement of the sale and to discontinue 
thé execution proceeding. 

Against that order there was an appeal to the Court of the 
Judicial Cémmissioner, which confirmed the order of the Subordi- 
nate Judge, and the present appeal is against the last order. 

It is argued that, though the execution proceeding was pending 
before the Hardoi Court, when the judgment debtor Rajah Durga 
Prasad died, the application to substitute the appellant in his place 


. 2$, 
P. C. 
1928. 
aw 
Kunwar Jang 
Bahadur 


v. 
The Bank of Uppor- 
India, Limited, 
Lucknow. 


P, C. 
1928. ` 
ww 5 
Kunwar Jang 
Bahadur 


oa 
The Bank. of Upper 
India, Limited, 
Lucknow. 


\ 


THE CALCUTIA LAW JOURNAL, [Vou. XLVII. 


as his representative cogld only be made to the Lucknow Couft 
which passed the decree; and that the Hardoi Cour® bad no 
jurisdiction to make that order. : 

Obviously, there are no merits in this appeal. It was not 
suggested at any stage that the appellant was not the legal repre- 
sentative of the deceased judgment-debtor nor wasit denied that 
by the various applications he made tothe Hardoi Court he had 
acquiesced in its jurisdiction until the-last moment when the 
property was being actually put up for sale. 

But it is argued that the order of the 4th August, 1920, substi- 
tuting the appellant in place of his father was a nullity and that all 
proceedings subsequent thereto in the Hardoi Court were coram 
non judice and as such void. 


Section 50 of the Code of Civil Procedure, 1908, is relied upon a 


in support of the argument that the Lucknow Court alone was 
competent to make the order for substitution. 

There is an apparent divergence of opinion among the different 
High Courts in India on this question. It has bzen held by the 
High Courts of Bombay, Allahabad and Madras that the applica- 
tion for execution in such a case should be made to the Court 
which passed the decree, and that the Court to which the decree 
is sent for execution is not competent to entertain the application 
and make an order of execution against, the legal representative, 
On the other hand it has been held by the High Court of Calcutta 
that an application for substitution if made in sucha case to the 
Court to which the decree is sent for execution, is nothing more 
than an irregularity which would be cured by the provisions of 
section 578 of the Code of 1882. 

The question turns upon the construction of section 50 of the 
Code of Civil Procedure of 1908, clause (1), which is as follows :—: 

“Where a judgment-debtor dies before the decree has been fully 
satisfied the holder of the decree may apply to the Court which 
passed it to execute the same against the legal representative of 
the deceased.” 

Now, the words “which passed it” were not in the corresponding 
section (viz., section 208) of the Code of Civil Procedure, 1859, but 
were inserted in section 232 of the Code of 1877 and have been 
since continued in section 232 of the Code 1882 and section ṣo of 
the Code of 1908.* 

* Ss.208 and 232 are apparently a clerical error for Ss, 210 and 234, 


which} were the sections corresponding to the present section ṣo in the 
‘earlier Codes of 1859, 1877 and 1882.- K.J. R. 





e : Vor, XLVII1.] PRIVY COUNCIL. 


The question is, was the effect of the introduction of those 
words to Confer an exclusive jurisdiction on the Court which passed 
the decree in the matter of substitution or merely to lay down a 
rule of procedure as to which of the two Courts an application for 
substitution should be made ? 

In order to decide that question, it is necessary to examine the 
‘provisions of the Code as to execution when a decree is transferred. 
Under clause (C) of section 39 of the Code of 1908,'a decree, 
directing the sale of immoveable property situate outside the local 
limits of the jurisdiction of the Court which passed it, may be 
‘transferred for purposes of execution to the Court within whose 
jurisdiction the property is situated. On such transfer the former 


» Court does not altogether lose seisin of the decree. But the Court 


-of transfer obtains jurisdiction to deal with that particular execution 
proceeding ani retains such jurisdiction until such execution is 
withdrawn or stayed or until it certifies to the Court which passed 
the decree either that the decree has been executed or if it fails to 
execute the decree, the circumstances attending such failure 
(section 41). . 

If the judgment-debtor dies, before any such certificate is issued, 
the Court of transfer does not lose its jurisdiction over the execu- 
tion proceeding, which does not abate by reason of the death. But 
before execution can proceed against the legal representative of the 
deceased judgment-debtor, the decree-holder must get an order for 
substitution from the Court which passed the decree. This is a 
matter of procedure and not of.jurisdiction; The jurisdiction over 
the subject matter continues as before, but a certain procedure is 
prescribed for the exercise of such jurisdiction. If there is non- 
compliance with such procedure the defect might be waived ;and 
the party who has acquiesced in the Court exercising it in a wrong 
way cannot afterwards turn round and challenge the legality of the 
proceedings, 

Looked at from this point of view there does not ‘appear to be 
any real conflict between the different decisions in India. In the 
case of Sham Lal Pal v. Modhu Sudan Sircar (1) the application 
“under section 234 of the Code of 1882 (now section so) was regar- 
“ded as mere matter of form, f.e., of procedure, as explained by 
Banerjee. J., in daar Chundra Banerjee ¥. Guru Prosunno Muker- 
jee (2). Similarly in the case of Swaminatha Ayyar v: Vaidyanatha 


„Sastri (3), whea the case cama on for final hearing, after the 


() (1895) I. L. R. 23 Cale, 553. (2) (t999) I. L. R. 27 Cale. 488 (493). 
(3) (1905) I, E.R. a8 Mad. 466. 
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decision of the point reffrred to the Full Bench, Sir Arnold White, 
C. J., and Subramania Ayyar, J., held that the irregularity involved 
in the order for substitution having been made by the Courf to 
which the decree had been sent for execution could not be cured 


by virtue of section 578 of the then Code “as objection was taken - 


by the appellants to the application being entertained by the 
Court.” In other words, there had been no such waiver as would 
cure a defect in procedure though no waiver.could confer juris- 
diction where none existed. 

After consideration of all the circumstances of the case under 
appeal, their Lordships come to the conclusion that the Hardoi 
Court had jurisdiction to deal with the matter of the execution 
transferred to it; that the exercise of such jurisdiction as against. 
the appellant, though irregular in the first instance, was submitted 
to for a considerable time by him. He cannot now be heard to 
object to the exercise of such jurisdiction and it would be to permit 
a gross abuse of proce dure if he was allowed to do so. 

Their Lordships will humbly advise His Majesty that this 
appeal should be dismissed with costs. 

Watkins & Hunter : Solicitors for the Appellant. 

T. L. Wilson & Co.: Solicitors for the Respondents. 


K. J. R. Appeal dismissed. 


APPELLATE CIVIL. 
Before Mr. Justice B. B. Ghose and Mr. Justice Cammiade . 


7 KASINATH GHOSE AND ANOTHER 
v. 
HIMMAT ALI CHAUDHURY AND OTHERS.* 


Appeal—Appeal preferred afier the passing of final decree—Order refusing to 
set aside exparte decree—Civil Procedure Code, 1908--Prelintinary decree, if 
can be challenged by an appeal from the final decree, 


An appeal from a preliminary decree is not incompetent simply because it was 
*Appeal from Original Order No. 307 of 1996, against the order of Babu 


Nagendra Nath Bhattacharjee, Subordinate Judge of Dinajpur, dated the 19th 
May, 1926, 
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e 
preferred after the passing of the final decree: $eggndra v. Satyendra (1) 
gistinguished. 

An application for setting aside an ex parte decree passed in a mortgage suit 
was rejected on the roth May, 1926. The final decree in the mortgage suit was 
passed on the 28th June, 1926. An appeal was preferred on the 27th July 
against the order refusing to set asi de the ex parte decrec : 

Held, that the appeal was not incompetent: Shama Pwrshad v. Hurro 
Purshad (2), 


Under the Civil Procedure Code of “1908, the validity of the preliminary 
decree cannot bs questioned by an appeal from the final decree. 

Appeal by Defendants Nos. 1 and 2, 

Suit on mortgage. 

«The material facts appear from the judgment. 


Babus Jogesh Chunder Roy and Bankim Chandra Banerji for 
the Appellants. : i 


Mr. Sarat Chundra Bose, Babus Gopendra Nath Das and 
Suresh Chandra Talukdar (for Deputy Registrar) for the 
Respondents. 


The judgments of the Court were as follows : 


B. B. Ghose, J. This appeal arises from an order refusing to 
set aside an exparte decree passed in a suit on a mortgage brought 
on the 2oth of December 1924. After the suit had been pending 
for some time, an application was made by the defendants on the 
4th of November 192s for further time. The application was 
ostensibly on the ground of illness of witnesses and so forth. That 
application was rejected. The plaintiff also filed an application 
which was also rejected. Upon that the defendants’ pleader alleged 
that he had no further instruction and retired from the case. The 
plaintif proceeded to prove his case exfarfe and obtained a decree, 
The present application-was made on the 2nd of December 1925 
for setting aside the expirfe decree. The Subordinate Judge has 
stated his grounds for rejecting the application. From that orde, 
the present appeal has been presented. 

A preliminary objection has been taken that no appeal lies. 
The ground is that the application under order 9, rule 13 of the 
Code of Civil Procedure was dismissed on the rgth May 1926, 
The final decree in the mortgage suit was made on the 28th of 
June 1926. It is contended on the authority of the case Jogendra 
Narayan Das v. Satyendra Chandra Ghose Moultk (x) that the 


(1) (1925) 29 C. W: N. 640. (2) (1865) 10 M. I. A, 203. 
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appeal is incompetegt because of the passing of the final decree in 
the mortgage suit. With great respect I am unable%o agree with 
the reasons of the judgment. An appeal is allowed against an order 
under Order g rule 13, Civil Procedure Code by Order 43. There 
is no provision in the Code which debars an appeal from such an 
order unless there is an appeal from the expfarte decree itself, and 
surely there is no basis for the argument that an appeal from the 
order is incompetent if theresis no appeal from the final decree. 
The reported case appears to be based on certain cases in this 
Court where it has been held that an appeal against the preliminary 
decree is not competent, if before the appeal is filed, the final 
decree in the case has been made and there is no appeal from the 
final decree. In my opinion, those decisions based upon the pro- 
visions of the Code of Civil Procedure of 1882 cannot be sustain- 
ed upon proper grounds. The Code of 1882 allowed a preliminary 
decree to be questioned on an appeal from the final decree and 
the basis of the decisions under the Code of 1882 was that after 
the final decree is passed, the preliminary decree ceases to exist and 
is absorbed in the final decree, The preliminary decree having no 
separate existence, an appeal from such a decree was held to be 
infructuous when the final decree was made, Under the present 
Code, the two decrees are independent and separate. One cannot 
now question the validity of the preliminary decree by an appeal 
from the final decree. Under section 97 if a person aggrieved by a 
preliminary decree does not appeal from it he is precluded from 
disputing its correctness by his appeal from the final decree, In 
my opinion therefore where a preliminary decree has an indepen- 
dent existence anda person aggrieved by it is bound to appeal 
from it, that right cannot be taken away by a final decree being 


- passed either before or after the person appeals from the prelimi- 


nary decree. Ifa proper case had arisen before us, we would have 
referred this question to the Full Bench for the point being 
settled once for all,-as we think that the view taken :by the Madras” 
and Allahabad High Courts is the correct view to take under the 
present code and that the view taken ina series of cases in our Court 
cannot be sustained upon principle, But this is not such a case in 


` which a reference may be made. In the present case the question 


is with regard to an appeal from an order refusing to set aside an ex- 
parte decree. In ‘deciding this matter the question of the merits of 
the case does not arise for consideration ; and what doss it matter 
whether a final decree has been mide in such a case or not ? if 
the order refusing to set aside an exfarte decree is reversed by ‘this 
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court on’appeal the preliminary decree as well ag the final decree 
being all depewdent decrees must all fall to the ground, This 
principle follows from what was observed by Lord Justice Turner 
in the Privy Council case, Shama Purshad Roy Chowdery v. 
Hurro Purshad Roy Chowdery (1) This would bea question of 
dependent decrees. We need not difler from the actual decision in 
the case in. Jogendra v. Satyendra (2) because there the appeal was 
against an order dismissing an application for setting aside an 
exparte decree, for default, and also an application for setting aside 
the dismissal for default was-made which was again dismissed. It 
might very well reasonably be held in that case that the appeal 
from those two orders was not at all sustainable. We, therefore, 
think that the ‘preliminary objection taken in this case is not 
sound, 

_ But coming to the merits however we find that the appellants 
have got no case. The ground which the appellants stated for 
having the exparte decree set aside were not believed by the Subor- 
dinate Judge, and in the petition which they presented they stated 
that the moharir of their pleader assured them that there would be 
an adjournment, No person is entitled to act upon the assurance 
of his pleader’s moharir that a particular case should not be taken 
upon the date fixe], The other reason given by the appellants 
does not also commend itself to us. They said that they called for 
certain records which did not arrive on the date fixed. But 
they did not file certified copies of the records which would 
have proved what they wanted to prove by the ordersheet 


.of the case, that the defendant wasin Hajot on a particular 


date. It seems to us that the defendants were only trying to 
delay matters and were not desirous to have the case tried. 


On these grounds we dismiss the appeal with costs, the hearing 
fee being assessed at three gold mohurs, 


Cammiade, J :—I agree. 
A, T. M, , Apteal dismissed. 
(1) (1865) 10 M, I. A. 203. (2) (1925) 29 C. W. N. 640. 
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Before Sir Atthur Herbert Cuming, Knight, Judge and? 
Mr, Justice M, N. Mukerji. % ° 


KARALI PROSAD DUTTA AND ANOTHER 
0. 


THE EAST INDIAN RAILWAY COMPANY* 


Damages, suit for—Evidence Act (1 of 1872), Secs. 60 and 67— Direct evidence 
of handwriting, if necessary—Circumstantial evidence—Admission of signing 
the Risk Note—Rish Note, Form B, construction of—Robbery, meaning of— 
Wilful neglect—Contract Act (IX of 1872), Sec, 151. 


It is never intended by section 67 of the Evidence Act that direct evidence of 
handwriting is also necessary, but the section merely states with reference to 
deeds what is the universal rule in all cases, that the person who makes an 
allegation must prove it and lays down no new rule as to the kind of proof to be 
given ; and that it is not intended by section 6o to exclude circumstantial evidence 
of a thing which can be seen, heard and felt: Neelkanto v. Fuggobundhoo (1). 


It is relevant te establish that a person admitted that he has signed the Risk 
Note, Form B, This admission, if believed, is a legal mode of proof of the fact 
in issue, namely, the fact of that person having sig ned the Note. 


The Risk Note contained ‘‘We agree and undertake to hold the Railway 
Administration... ......harmless and free from all responsibility for any loss &c. 
from any cause whatever except for a loss due cither to the wilful neglect of the 
Railway Administration or to theft by or to the wilful neglect of his servants........ 
provided the term ‘wilful neglect’ be not held to include fire, robbery from a 
running train or any other unforeseen event or accident” ; 


Heid, that the terms ‘robbery’ and ‘theft? were not synonymous. The word 
‘robbery’ was intended to convey the sense in which the word was used in the 
Indian Penal Code, that isto say, a felonious taking from the person of another 
or in his presence against his will, violence or putting him in fear, 

‘Wilful neglect’ meant the doing of an act deliberately and intentionally and 
not by accident or inadvertance, so that the mind of the person who did the act 
went with it: Ardeshir v. The Agent, Great Indian Peninsular Railway 
Company (2). ee 

If a case comes within the exception mentioned in the Risk Note, the 
quostin that needs investigation is whether the Railway Administration as 
bailee has fulfilled the standard of care laid down in section 151 of the 
Contract Act, 


* Appeal from Appellate Decree No. 2188 of 1925, against the decree of 
A.M. Ahmed Esq, District Judge of Burdwan, dated the 2zgth July, 1925, rever- 
sing that of Babu Kumud Nath Ray, Subordinate Judge of Asansole, dated the 
28th September, 1923. 

(1874) 12 B, L. R. App. 18. (2) (1927) 47 C, L. J. arg. 
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Appeal by the Plaintiffs. 


Suit for price of things with interest. 


The material facts appear from the judgment, 
Mr, Sarat Chandra Bose ani Babu Panchanan Chowdhury for 
the Appellants. 


Mr. Amarendra Nath Bose and Babu Ambicapada Chowdhury 
for the Respondents. 

C A V 

The judgments of the Court were as follows :— 

Mukerji, J :—The plaintiffs sued to recover from the defen- 

dants, the East Indian Railway & Co., the price with _ interest of a 
bale of cloth, which formed part of a consignment despatched from 
Mowrah to the plaintiffs at Durgapur. The consignment was co- 
vered by a Risk Note in form B. The Subordinate Judge decreed 
the suit, but on appeal taken from that decision the District Judge 
reversed the same and dismissed the suit. The plaintiffs have 
preferred this second appeal. 
_ The District Judge held that the Risk-Note was signed by one 
Basudev who delivered the goods to the Railway Company for 
carriage, and the Railway Company were absolved by reason of the 
Risk-Note. > : 

It is contended ‘on behalf of the appellants, in the first place, 
that it has not been legally proved that Basudev signed the Risk- 
Note. This fact was sought to be proved inthis way. Basudev 
who is said to be alive was not called,—obviously for the reason 
that it was either not possible for the defendants.to find him out or 
to rely on him. D.W. ra freight calculator of the East Indian 
Railway at Howrah who calculated the freight for the consignment 
was called and he said that he attested the signature of Basudev 
on the Risk-Note, on Basudev having told himin answer to his 
enquiry that he had signed the note. It has been argued that this 
does not amount to legal proof of the fact that Basudev signed the 
note and reliance has been placed in this connection on sections 60 
and 67 of the Evidence Act. Itis said that as it was alleged that 
Basudev had signed the Risk-Note, under section 67 it was neces- 
sary to prove that the signature on the Risk-Note was in Basudev’s 
handwriting ; and as the signing of the Risk-Note by Basudev was 
a fact which could be seen, under section 60, only such oral evi- 
dence of the fact could be given as was of a person who has. seen 

- Basudev signing the document. The precise contention was dealt 
with and overruled by Markby J. inthe case of Mee/hkanio Pandit 
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v. Juggobundhoo Ghose ). He held that the sections were sdme- 
what ambiguous but that it was never intended by se@tion 67 that 
direct evidence of hand-writing was always necessary, but the sec- 
tion marely stated with reference to deeds what was the universal 
rule in all cases, that the person who makes an allegation must 
prove itand lays down no new rule asto the kind of proof to be 
given ; and that it was never intended by section 60 to exclude cir- 
cumstantial evidence of a thing which could be seen, heard and 
felt, though at first sight the section might appear to have that 
meaning. If circumstantial evidence is allowable, then to prove that 
Basudev signed the note it is relevant to establish that Basudev 
admitted that he has signed it. This admission has been proved, 
and if believelit isa legal mode of proof of the fact in issue, 
namely the fact of Basudev having signed the note. Whether It 
should be considerei sufficient or not is not a matter which ,we 
can go into on second appeal. This contention of the appellants 
therefore must fail. f 

The appellants’ next contention relates to the finding of the 
District Judge that the Risk-Note protects the Railway Company. 
The reasoning of the learned District Judge is this: The loss 
was due to theft from the train when 'she was running, that the 
word ‘robbery’ used in the-Risk-Note being synonymous with 
theft, there was no ‘ wilful neglect ? and soit was not a case of 
theft due to wilful neglect and conse quently the case does not 
come within the exception mentioned in the Risk-Note. To appre- 
ciate the bearing of this reasoning the relevant portion of the Risk- 
Note is here given : 

“ We agree and undertake to hold the Railway Administration 
sadvescesnnsconses harmless and free from all responsibility for any loss 
CC ,..ccceccereeeee from any Cause whatever except fora loss due 
either to'the wilful neglect of the Railway Administration or to 
theft by*or to the wilful neglect of his servant8........sce0sseee8 prO- 
vided the term ‘ wilful neglect’ be not held to include fire, 
robbery from a running train or any other unforeseen event or 
accident,” 

Itis clear from the Risk-Note that if robbery is synonymous 
with theft, then loss caused by theft from a running train is not loas 
due to wilful neglect of the Administration or ofits servants, and 
the case not coming within the exception, the Railway Com- 
pany are absolved, and the Judge’s reasoning is perfectly sound. 
For the proposition that robbery as used in the Risk-Note is 

(1) (1874) 12 B, L. R. App. 18, 
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® 
synonymous with theft there is divergenc@ of judicial opinion, 


The Allahabad High Court by a Full Bench has now held that it 
is not, Bindraban v, G, I. P. Railway Co., (1) and the Patna High 
Court has taken the same view Kashi Ram Karoo Ramy. Bast 
Indian Railway Company (2). The Bombay and the Lahore High 
Courts appear to be of a contrary opinion B. B. & C. 2. Railway 
v. Sakar Chand (3) and Gulab Rai Lahvi Maly. East Indian Rail- 
way Co. (4). We have not been referred to any decision of our 
Court on the point, and being free to decide the question res 
integra I find it exceedingly difficult to regard the terms ‘robbery’ 
and ‘theft’ as synonymous. My reasons are mainly two: rst 
because the two words have been used within afew lines of one 
aygother in the same document and therefore should be presumed 
to have been used in different senses ; and 2nd, because the word 
‘robbery ’ is preceded and followed by words implying situations 
over which the Railway Company themselves or their servants can 
have no control. For these reasons Iam of opinion that the view 
taken by the learned District Judge that the words ‘theft’ and 
‘robbery ’ mean one and the same thing is not right. The word 
‘robbery’, in my opinion, has been intended to convey, the sense 
in which the word is used in the Indian Penal Code, that is to say, 
a felonious taking from the person of another or in his presence 
against his will, by violence or putting him in fear. His finding 
that there was no wilful neglect merely because there was theft 
from a running train in my opinion is not right. 

This finding being vitiated by the error that I have noticed, it is 
necessary to consider whether the case should be sent back to the 
Court of appeal below to be dealt with again. Giving the matter 
the consideration that it deserves Iam of opinion that it is not 
necessary to do so and that this isa proper case in which we may 
well exercise our powers under section 103 of the Civil Procedure 
Code as recently amended. The District Judge has referred in his 
judgment to the evidence of one single witness, namely D. W. 3 in 
support of his finding that the consignment in question was put in 
a sealed wagon the doorsof which were closed. He however 
failed to appreciate that the witness was a loading clerk at Howrah 
who could only speak to the state of things as they were before the 
wagon left Howrah. The evidence of this witness was disbelieved 
by the trial Judge ; but however that may be it is clear upon his 
evidence that the door of the van was not padlocked as it was not 


(1) (1926) I. L. R. 43 All. 766. (2) (1926) 97 I. C. 714. 
(3) (1922) 24 Bom. L. R, 787, (4) (1925) I. L. R. 6 Lah. 305. 
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the practice to padlo&k the doors of suc h vans in | those days. 
The positive evidence on the point is afforded by the statement of e 
the guard in charge of the train—Ex.C, a document on which 
the Railway Company themselves have relied—which is to the effect 
that there was no seal, and it was a‘ road van’, Whether mere 
sealing is at all effective it is unnecessary to enquire ; it is sufficient 
that there was no seal, and what is more important is that the 
system of putting padlocks on was not insisted on in those days. 
t Wilful neglect’ for the purposes of a Risk-Note has now been 
explained by their Lordships of the Judicial Committee in the 
case of Ardeshir Bhicaji Tamboli v, The Agent, Great Indian Penin- 
sular Railway Company (1), in accordance with the meaning given 
to the expression by Lord Russel in Æ. v. Senior (2), “as meanigg 
that the act is done deliberately and intentionally and not by 
accident or inadvertance, but so that the mind of the person who 
does the act goes with it,” It was not an accidental omission that 
the door of the van was not padlocked, it was the practice not to 
do so ; and so it was a deliberate and intentional omission. That 
the loss was due to this omission is pretty certain, forit was a 
factor that facilitated the theft which otherwise it would have 
been infinitely more difficult to perpetrate. The case therefore 
does come within the exception mentioned in the Risk-Note, 

To such a case then the statutory responsibility ofa Railway 
Company under section 72 of the Indian Railways Act would attach. 
The question that needs investigation, therefore, is whether the 
Administration as bailee has fulfilled the standard of care laid down 
in section 151 of the Contract Act. The finding of wilful neglect 
covers much the same ground as section 151 of the Contract Act 
in view of the circumstances of the case for itis inconceivable 
that a man of ordinary pru lence would let similar goods of his own 
to be carried in an unlocked van in similar circumstances. 

The result is that in my judgment, the plaintiffs have made out 
a case fully entitling them to recover. The appealis accordingly 
allowed and the decree of the lower appellate Court being reversed, 
that of the trial Court is restored with costs in this Court and the 
lower appellate Court, 

Cuming’, J :—I agree. 

A. T, Me Appeal allowed. 
(8) (1927) 47 C. L. J. 2148 
(a) L. R. [1899] 1 Q. B. D. 283. 
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Before Str Arthur Herbert Cuming, Knbght, Judge, and 
. . Mr, Justice M. N. Mukerji. 


THE EAST INDIAN RAILWAY COMPANY AND ANOTHER 
v. 
SHEWBUX RAY GHANESHYAM DAS* 


Damages, suit for—Strike, proclamation of—Relation of master and servani— 
Strike—Acting in the course or within the scope of employment—Rish-Notc, 
Form B, nature of —Righis and liabilities of parties—Indian Railways Act 
(IX of 1890), Sec. 72~Measure of liability—Contr act Act (IX of 1872), 
Secs. 151, 152, 162. 

The mere proclamation ofa strike does not terminate the relationship of 
méster and servant and make the servant lose his character as a servant, There 
may be additional circumstances consequent on a strike which may determine 
that relationship. Strike is a word of an artificial character, and does not repre- 
sent any legal definition or description, It is an agreement between persons who 
are working for particular employer not to continue working forhim: D and C. 
Main Collieries v. Yorkshire Miners’ Association (1) and Lyons and Sons v. 
Wilkins (2) referred to. G. J, P. Ry, Co. Ye Firm Gurdayal (3) dissented from. 


Cessation of work does not necessarily mean termination of the relationship 
as master and servant, but other circumstances attendant or concomitant are 
necessary to put an end to that relationship. 


_ After one has struck work, it is to be considered whether one can be regarded 
as acting in the course or within the scope of his empl oyment. 

The Risk-Note, Form B was worded: ‘* Whereas the consignment... s... 
is charged at a special reduced rate, we in consideration of such lower charge 
agree and undertake to hold the... .........Railway Administration.........harmless 
and free from all responsibility for any loss &c. from any cause whatsoever 
except for the loss of a complote consignment or of one of more complete packages 
forming part of a consignment due to... ... theft by......its servants” : 


Held, that the Risk-Note was a contract absolving the Railway Administration 
in all cases excepting cases specified. With regard to cases so excepted, the 
Risk-Note did not itself, apart from the general law, create a liability, or limit, 
extend or qualify the rights or liabilities of the parties suchas they were under 
the general law. 

Once the Risk-Note is out of the way asa contract by which the. Railway 
Administration were absolved, their liabilities will have to be determined by the 
provisions of the Indian Railways Act, section 72 of which lays down the 


* Appeal from Appellate Decree No. 1339 of 1925, against the decree of Babu 
Kunja Behari Ballav, Officiating Subordinate Judge of Asansole, dated the 6th 
March, 1925, reversing that of Babu Banku Behari Bhaduri, Additional Munsiff 
of Asansole, dated the goth Ja nuary, 1924. 

(1) (1906) App. Cas. 384. (a) (1896) 1 Chg 811, 

(3) (1926-7) I, L. R. 6 Pat, 369. : 
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Ld 
measure of the general reMonsibility of a Railway Administration asa carrier 
of animats or goods, and under sub- section (1) the measure of the responsibility , 
ds the criterion laid down in sections 151 , 152 and 162 of the Contract Act, subject 
to the other provisions of the Railways Act itself. 


Appeal by the Defendants. 
Suit for damages for non-de livery of part of goods consigned. 
The material facts appear from the judgment. 


Mr. Amarendra Naik Bose and Babu Ambikafada Chowdhury 
for the Appellants, 


Mr, Heramba Chandra Guha and Babu Kiran Mohan Sircar 
for the Respondent. 

C. Ay V. 

The following judgments were delivered : j 


Mukerji, J :—This appeal has arisen out of a suit in which’ the 
plaintiffs Shew Bux Roy Ghanshyam Das claimed damages for non- 
delivery of 17 tins of Ghee out of a consignment of 104 tins des- 
patched from Daltongunge by Luchmi Narain Mahadeo Lal on 
the 4th February 1922 to be delivered to the plaintiffs at Barakar, 
The consignment was covered bya Risk-Note in Form B.’ The 
trial Court dismissed the suit. That decision was reversed and 
the suit was decreed in favour of the plaintiffs by the Subordinate 


‘Judge on appeal, The defendants, the East Indian Railway Com- 


pany and the Secretary of State for India in Council have preferred 
this appeal. 

The facts as found by the trial Court and as far as they are 
necessary to be stated are these: A general strike of the Railway 
servants, mostly menials commenced onthe 15th February and 
work on the line was ata dead-stop. The van containing the con- 
signment arrived at Dhanbad onthe rath February and was left 
in charge of a Choukidar at the goods yard to be taken along with 
other Vans to the goods shed. The goods yard is about 3 miles 
off the goods shed. The van was next noticed at the goods shed 
on-the 16th February the door being ajar and the seal broken. 
The contents being examined rr tins were found missing. The 
door was then sealed, but on the 18th February the door was again 
found open and 6 more tins were found short, During all this 
time the work of the Railway was in a paralysed state on account 
of the general strike. These findings of fact have not been reversed 
by the Subordinate Judge. The Subordinate Judge however has 
recorded two findings on which he has rested his decision, They 
are that the 17 tins of Ghee were looted by the strikers at Dhan- 


. 
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bad partly on the 16th and partly on the 18h February, that the 
Strike was an® unforeseen event and therefore by reason of the pro- 
viso mentioned in the Risk-Note was not within the meaning of the 
words ‘ wilful neglect ’ as mentioned in the exception provided by 
the Risk-Note. I confess I find it somewhat difficult to follow what 
the learned Subordinate Judge meant when from these two findings 
he concluded as follows: ‘‘So the defendants are liable, if there 
has been theft by Railway servants.” Reading his judgment asa 
whole, however, it seems to me fairly plain that he has proceeded 
on the view that the defendants are not protected by the. Risk-Note 
as the case comes within the exception mentioned in it, and because 
the tins were stolen or looted by the servants of the Railway, the 
defendants are liable. ; 

"The decision of the learned Subordinate Judge has been 
challenged before us upon several grounds, some of which may be 
disposed of quite soon. It has been argued that his findings that 
the tins wero looted by Railway servants is unsupportable as an 
inference deducible from the materials that are on the record or 
the facts that has been found. This argument I may say is not 
altogether without, substance, and were I asked to come to my own 
conclusion on the point I would perhaps find it extremely difficult 
to arrive at the, same conclusion as the learned Subordinate Judge. 


Ona second appeal however we are in quite a different position, as `- 


itis not possible for us to say that the finding is based on no 
materials. It has also been argued that the strikers cannot be 
regarded as servants of the Railway and in support of this position 
reliance has been placed upon the case of G., Z. P. Ry. Co, v. Firm 
Gurdayal (x). With all respect to the learned Judges of the Patna 
High Court who decided that case I am unable to agree in all that 
has been said therein, Iam of opinion that the mere proclamation 
of a strike does not terminate the relationship of master and servant 
and make the servant lose his character asa servant. Ther8 may 
of course be additional circumstances consequent on a strike which 
may determine that relationship. ‘ Strike’ as pointed out by Lord 
James of Hereford in Denaby and Cadeby Main Coliieries Limited v, 
Yorkshire Miners’ Association (2), is a word of an artificial character, 
and does not represent any legal definition or description. It is 
an agreement between persons who are working for particular 
employer not to. continue working for him [ per Kay, Lord Justice, 
in Lyons and Sons v; Wilkins (3)|. Cessation of work does not neces: 


(1) (1926-7) 1. L. R. 6 Patna, 369. (2) [1906] App. Cas. 384. 
(3) (1896) 1 Ch. 811. ` 
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sarily mean terminatépn of the relationship as master and sefvant, 
but other circumstances attendant or concomitant &re necessary | 
to put an end to that relationship, When we come to examine the 
circumstances we see that the findings of the Subordinate Judge 
are that the strikers were living in the Railway quarters, they had 
not given up their appointments but were pressing for higher 
wages, and that they had not in fact been discharged but? notices 
had been served on them to resume work failing which they were 
to be discharged. Between strikers such as these and the Railway 
administration the relationship had not terminated, though after 
one has struck work, it may be important to consider, whether one 
can be regarded as acting in the course or within the scope of his 
employment—a question which might arise in cases of this 
description. : 
The more important argument of the appellants relate to the 
nature of the contract embodied in the Risk-Note and the view of 
the defendants’ liability that has been taken by the Subordinate 
Judge. The appellants contend that the Subordinate Judge, while 
he is right in holding that the defendants are not protected by the 
Risk-Note as the case comes within the exception mentioned 
therein, was inerror in supposing that the mere fact that the 


. Railway servants looted the goods is sufficient to charge’ the 
‘ defendants with liability. The respondents on the other hand 


contend that the Risk-Note embodies a special contract which 
must be taken as entirely regulating the transaction and solely deter- 
mining the rights and liabilities of the parties and that once the 
case is found to come within the exception, by the terms of this 
special contract itself the plaintiffs are entitled to recover. These 
rival contentions will now have to be considered. ’ 

-In view of the facts found the Risk-note would read thus : 

Whereas the consignment ...... is charged at a special reduced 
rate we in consideration of such lower charge agree and undertake 
to hold the ... Railway Administration ... harml ess and free from + 
all responsibility for any loss etc, from any cause whatsoever except 
for the loss of a complete consignment or of one of more complete 
packages forming part of a consignment due ... to theft by ...... its 
servants, a 

Reading the Risk-note as carefully as one would one will find 
nothing in it beyond a contract absolving the Railway Adminis- 
tration in all cases excepting a few cases specified. There ‘are no 
words indicating that with regard to the cases so excepted the Risk- 
note itself, apart from the general law, creates a liability or that 


e 
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$ 
when a cass comes within the exception theg rights and liabilities Cir. 
of the partigs such as they are under the general law are to 1928, 


* be regarded as in. any way limited, extended or qualified ead 
by the risk-note. In support of the ition that the respon- eter eet 
y risk-note ppo e position _ the respo Railway Company 
dents contend for, reliance is placed upon a series of cases Shewbax Ray 
to wit: Sheobarat Ram v. Bengal and North Western Railway ;Ghaneshyam 
Company (1) ; East Indian Railway Co. v. Nil Kanta Ray (2) Das 
and the Bast Indian Railway Co. v. Kanak Behari Halder (3) Mukerji, F. 
East Indian Raikoay Company v. Nathmal Behari Lal, (4) ~~ 
Fast Indian Railway Company v, Sri Ram (5). All these cases 
deal with the question of onus which arises. in matters of this 
description ; but the use that the respondents desire to make of 
them is that the decisions suggest that once acase comes within 
tlee exception nothing else need be investigated and by the terms 
„of the Risk-note itself the Railway Administration becomes liable, 
“Tam unable to agree with this contention and I do not see that 
these decisions lay down any such proposition, In only one amongst 
these decisions namely the case of Sheobarat Ram v. Bengal and 
North Western Railway Company (1) there isa passage which may 
perhaps be read as suggesting what the respondents contend for, 
but I have no doubt that that suggestion was never intended. To 
agree with the respondents’ contention would be to hold that while 
the risk-note in consideration of a lower charge limits the liabi-, 
lity of the Railway Administration to only those eases which may 
come within the exception in the Risk-note, it again extends or 
enhances the liability of the Railway Administration in respect of 
those cases by taking them out of the general law. This view 
would militate against the provision of section 72 sub-section (2) of 
the Indian Railways Act 1X of 1890 to which statutory provision 
Risk-notes owe their origin and in which it is said “An agreement 
purporting to limit that responsibility” etc, etc. Moreover it is 
exceedingly doubtful whether it is permissible for a Railway 
Administration to extend or enhance their liability under the gene- 
"yal law as embodied in Section 72 of the Act by means of a special 
contract. That question however need not be discussed as no such 
enhancement or extension was in my opinion, ever intended 
by the Risk-Note. The respondents? contention in this respect as far 
as I am aware, is an unusual one, and while there are numerous 


(1) (1912) 16 C. W. N. 766, 

(a) (1913) L L, R, 41 Calc, 576 ; 19 C. W. N. 95: 

(3) (1918) 22 C. W. N. 622. (H (1917).1. L, R. 39 All. 418. 
(5) (1923) I. L. R. 46 All. 125. 
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1928. limitation of the liability of the Railway Administratien there is 


The me Indian scarcely any in which it has been held that such a contract in res- 7 
Railway Company pect of the excepted cases, enhances their liability, A contention 
Shewbux Ray somewhat though not quite similar appears to have been advanced 
See before the Madras High Court in the case of Madras and Southern 
pane Mahratts Raikoay Company v, Subba Rao (1) and dealing with 
Mukerit, F. it Oldfield, J. observed,—“ It is next material that in the present 
casethe contract embodied in the risk-note (it was Risk Note in 
form B in that case) was made in consideration of the Railway’s 
acceptance of a reduced charge ; and it therefore cannot be regard- 
ed as intended to increase its responsibility”, The intention to 
increase the responsibility of the Railway Administration isin my 
opinion one not only not consistent with but repugnant to the terts 
of the Risk-note. The respondent then contends that the railway 
servants having committed theft in respect of the goods, nothing 
else need be considered but that the Railway Administration are 
liable. I am unable to agree with this contention also, Once 
the risk-note is out of the way asa contract by which they were 
absolved their liabilities will have to be determined by the provi- 
sions of the Act, section 72 of which lays down the measure of the 
general responsibility of a Railway Administration asa carrier of 
animals or goods. Sub-section (3) of section 72 bars the applica- 
tion of the Common Law of England or the Carriers Act of 1865, 
and under sub-section (1) the measure of the responsibility is the 
criterion laid down in sections 151, 152 and 162 of the Contract 
Act, subject tothe other provisions of the Railways Act itself. 
Under the Common Law of England if goods are lost by reason of 
the criminal act of a servant it being impossible to regard the 
criminal act to have been done within the scope of the servant's 
employment the bailee is not responsible. In Sanderson v. Col 
fins (2) which was the case of an accident due to negligence on 
the part of a servant who was driving for his own purposes a carriage 
gent by its owner to a coach repairer, it was held that where it is 
found that servant was not acting in the course of his employment 
the master was not liable, and Collins M. R., in expounding the law 
on the point observed,—‘ Burglary is perhaps an extreme instance 
of something not done under any mandate from the master but any 
other act outside the scope of the authority given by him would 
equally relieve the master. Ifthe servant in doing any act breaks 
the connection of service between himself and his master the act 


(1) 919) L L. R. 43 Mad 617- (2) (1904) 1 K.B. 628. 
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done under those circumstances is not that 4 the master.” In the 
case of Cheshire v, Bailey (1) the Master of the Rolls said : “ He 
(the bailee) may perform that duty by servants or personally, and if 
he employs servants, he is as much responsible for all acts done by 
them within the scope of their employment as he is for his own. 
But he is not an insurer, and is not answerable for acts done by his 
seryants outside the scope of their employment. He is not res- 
ponsible for the consequences of the crime committed by the 
driver in this case, which was clearly outside the scope of his 
employment, unless it can be shown that the happening of the 
crime was due to the defendant’s negligence. It isa crime com- 
mitted by a person who in committing it severed his connexion 
wjth his master and became a stranger ; and as the circumstances 
under which it was committed are known, it raises no presumption 
of negligence in the defendant. He took reasonable care to per- 
form his duty in that he sent out a servant whom he reasonably 
supposed to be trustworthy to drive the brougham and watch its 
contents in the traveller’s absence and he was not bound to do 
more, That an ordinary contract of bailment of this class does 
not involve a warranty that the servant shall not turn thief and so 
cease to adhibit reasonable care, where the master has devolved the 
duty of custody on the servant is clear from the fact that no class 
of bailee except common carriers and inn-keepers are now at.com- 
mon law deemed responsible for the theft of their servants, unless 
such theft was attributable to the negligence of the master. This 
immunity rests on the combination of two well established factors— 
(a) that such bailees are only bound to take ordinary care ; (b) 
that gwa masters they are not responsible for acts done by their 
servants outside the scope of their employment. It is not necessary 
to refer to the authorities in detail in support'of these propositions. 
They will be found collected in Coggs v. Bernard (2) and the notes 
thereto in Smith’s Leading Cases. In the case of Joseph Rank 
Limited v, Craig (3) Swinfen Eady, Master of Rolls clearly explain- 
ed that where the true character of the act of a servant is that it is 
an act of his own, deliberately done of his own choice and done to 
effect a purpose of his own the master is not liable, This view as 
regards the liability of a master forjcriminal acts done by his ser- 
vants ig well settled. If however the criminal act is facilitated by 
the negligence of the master, the master is liable. The liability in 
such cases rests on the master not really because his servant had 
(1; (1905) 1 K. B. asg (241). 


(2) (1703) 1 Sm. L. Č. 11th Edition, p, 173, rath Bd. p. 191. 
(3) (1919) 88 L. J. Ch. 45. 
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committed the criminal act but because he himself, has been 
negligent. 

In respect of goods entrusted to a railway for carriage the ques- 
tion necessarily has to be determined upon the express terms of the 
Indian Railways Act, section 72. The Subordinate Judge does 
not appear to have dealt with the matter from this point of view. 
The finding that the servants of the Railway looted the tins isa 
finding of fact which should not be allowed to be reopened ; but 
it will have to be considered whether the Railway Administration 
was guilty of such negligence as facilitated the looting by its ser- 
vants, There are findings in the judgment of the Munsif which 
might enable a Court to pronounce a judgment on this point, but 
the Subordinate Judge has not considered it necessary, erroneoudly 
as I hold, to go into this matter. 


To be more precise and using the words of section 151 of the 
Contract Act, he will have to find,whether the strike being regarded 


‘as an unforeseen event, the Railway Administration took as much 


care of the consignment or rather the lost part of the consignment 
as a man of ordinary prudence would, under similar circumstances, 
take of it. On the answer he finds himself able -to give to this 


‘question will depend his ultimate decision of the case. 


The appeal is allowed, the decree complained of set aside and 
the case remanded to the Court of the Subordinate Judge to rehear 
and dispose of it in the light of the observations made above, 

Costs of this appeal will abide the result of the remand. 


Cuming, J.—I agrée. 
A.T. M. Appeal allowed : Case remanded, 
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Before Mr. Justice M. N. Mukerji. 


BENGAL NAGPUR RAILWAY COMPANY LIMITED 
v. 


TARAPROSAD MAITY* 


Damages, suit for—Provincial Small Cause Courts Act (IX of 1887), Sch. II 
Art. 35 (ii )—Action founded on negligence—No restriction as regards use of 
locomotive—Nutsance or inconvenience te public~Fatlure to whistle—Neglia 

egence—Standard of cafe- Railway Company allowing person ‘to cross the 
line—Reasonable precaution—Driver unaware ‘of danger and no reason to 
anticipate it—Duty cast upon the Railway Company. 

An action founded on the negligence of the Railway Company themselves as 
regards certain matters and negligence of their servants as regards others for 
which the Company as masiers are sought to be made liable, is not governed by 
article 35 (ii) of the second schedule to the Provincial Small Cause Courts 
Act, 


Where the Legislature has made provisions for the-opening, closing and use 
of Railways and no rastriction is imposed on the Railway Company as regards 
their right to use locomotives only at scheduled times or as to speed, whatever 
nuisance or inconvenience may be caused tothe public in general, cannot be 
regarded asa violation of any duty which the Railway Company owe to them 
or as amounting to any negligence which may forma ground of action, so far as 

- they are concerned. sO : en 

To render the Railway Company liable for the omission on the part of the 
driver to whistle, it is necessary to prove that the driver has been guilty of a 
breach of duty or an error of judgment or that he saw the danger and failed to 
give warning. Failure to whistle is not the omission of any statutory precaution 
but in certain circumstances it may be reasonable to whistle and failure to do sọ 
may be evidence of negligence. No absolute rule can be laid down asto the 
circumstances under which the driver would be bound to whistle notwithBtanding 
that it is not a statutory duty to do so but that duty arises only where the cir- 
cumstances call for a warning to be given, 


Negligence is an omission to do something which a reasonable man guided 
upon the considerations which ordinarily regulate the conduct of human affairs 
would do or doing something which a prudent man would not do: Blythe v. 
Birmingham Water Works Company (1). The standard of care ordinarily required 
in each particular caso has to be determined and the question tobe considered 
is whether such standard has been attained, the standard being founded upona 


# Civil Revision No. 1057 of 1937, against the order of Babu S. N. Mitra, 
Munsiff of Danton, dated the a1st June, 1937. - 
(1) (1856) 11 Ex. 781 ; 25 L. J. Ex. 212, 
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consideration of the case®hich would be observed by a prudent and seasoushis 
man: Metropolitan Railway Company v. Facksen (1). hd 

A Railway Compay allowing person to cross the line otherwise than by a 
level crossing is not in duty bound to use care to protect such person: Harri- 
son v. North Eastern Railway Company (2); but if it issucha place where 
persons are in the habit of crossing, the Company has to take reasonable pre~ 
cantion in the use of spot, even though there is no right of way there: Barrett 
v. Midland Railway Company (3). 

No liability arises when the driver js unaware of the danger and has no 
reason to anticipate it: Simon v, London Generel Omnibus Co. (4) and Hase v. 
London General Omnibus Co. (5). 

The duty cast upon the Railway Company by the statute is the shifting but 
not varyingthe obligation that is imposed on ordinary tenants by the common 
Jaw and is co-extensive with that obligation and does not go further than the 
prescriptive liability of a servient tenement. 


As the Railway Company was under no obligation statutory or otherwise to 
fence the line and as there wasno evidence that the loss of a buffalo which 
strayed, while grazing, on the Railway line, was caused by any negligence on the 
part of the driver of the train : 


Held, that the Railway Company was not liable: Henry Conderv. Balla- 
prosad (6). : 

Application for Revision under section 25 of the Provincial 
Small Cause Courts Act by the Defendants. 


Suit for damages, 
The material facts appear from the judgment. 
Babu Probodh Chandra Chatterjee for the Petitioners, 


Babu Satcouripati Ray for the Opposite-party. ; 
C. A, V. 
The following judgment was delivered by 


Mukerji, J :—This rule relates to a decree for damages which 
the plaintiff has obtained against the defendant Company‘for having 
knocked down and killed a bullock belonging to the plaintiff. The 
incident happened on the 3rd February rgxz at about II A. or, 
when a light engine belonging to the defendant Company and run 
by one of the Company’s drivers was proceeding up the Railway 
line, from Dantan to Lakhannath Road, bumped against the bull- 
ock which at that particular moment happened to:be on the Rail- 
way line, and as a result the bullock was thrown down the embank- 
ment, sustaining injuries which resulted in its death, 

(1) (1877) 3 App. Cass 193 3 47 L. J. C. P. 303, 

(2) (1874) 29 L. J. 844, 22 W. R, 335. (3) (1858) 1 F. & F. 361. 


(4) (1907) 23 T. L, R. 463. (5) (1907) 23 T. L. R. 616, 
(6) (1895) 9 unreported P. J. Bom. H. C. 37. 
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The negligence upon which the action wad founded in the plaint 
was set out im paragraph 5 thereof which ranin these words: 
* That due to the negligence of the defendant Company in not 
fencing the Railway line, and in driving the locomotive to the utter 
disregard of public safety, life and property, and the Company’s 
servants in charge of the aforesaid engine not taking proper precau- 
tions in frightening away the unfortunate animal the plaintiff was 
put to the unnecessary loss of Rs. 49 which the defendant Company 
is bound to pay.” Rs, 49, thus claimed, it should be mentioned, 
was the price of the bullock. By a petition subsequently filed by 
the plaintif the following words were added to the said paragraph < 
“ That the defendant Company is bound in law and equity to erect 
and maintain sufficient fences on both sides of the Railway line to 
prévent the cattle of the owners and occupiers of the adjoining 
lands from straying on the Railway lines and the plaintiff being the 
owner of such adjoining lands is entitled to protection against the 
straying of plaintiff’s cattle from the plaintiff’s lands where such 
cattle are lawfully kept by the plaintiff etc.” 

In giving his reasons for holding the defendant Company liable 
the learned Munsiff has said in his judgment: ‘To my mind 
these three factors viz., (1) the running of the engine at the un- 
scheduled time, (2) the terrific and unwarranted speed at which it 
was proceeding, and (3) the failure to blow the whistle to avert the 
accident combine to fasten the liability for the loss of the bullock 
on to the defendant Company.” 

There was a plea of contributory negligence set up on behalf of 
the defendant Company. It has been overruled. The learned 
Munsiff has found that in the cultivated lands which lie on both 
sides of the Railway line the villagers enjoy a customary right of 
grazing their cattle during this particular season and that as no 
fencing subway or level crossing has been provided by the defendant 
Company for going from one side of the Railway line to the,other, 
cattle cross the line at dny point they choose. He appears to have 
been of opinion that the bullock had apparently gone over to the 
west of the embankment to graze and was coming back to its shed 
on the east of it, when it was knocked over. 

In the aforesaid view of the matter the learned Munsiff has 
decreed the suit, The defendant Company have obtained the 
present rule. 

It will be convenient at the outset to dispose of the objection 
that has been raised as to the jurisdiction of the trial Court to deal 
with the suit as one cognizable by the Court of Small Causes, it 
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being urged that th¢ suit is excepted by article 35 (ii) of the second 
schedule to the Act inasmuch’as the allegations upgn which the 
suit is founded constitute the offence of mischief as defined in the 
Indian Penal Code. In my opinion the said allegations constitute a 
case of-negligence, which, even if wilful, falls far short of those 
requisites which would go to make out-any such intent or know- 
ledge as is necessary to satisfy the definition of mischief as given in 
section 425 of the Indian Penal Code. The-action, as I understand 
it, is founded upon negligence—negligence of: the defendant 


‘Company themselves as regards certain’ matters-and negligence of 


their servants’ as regards others for whicb the defendant Company 
as masters are sought to be made liable.. Tosuch an action the 
article in question, in my judgment, has no application. 


The other objections that have been urged as to the validity of 
the decree need not be set out in detail as they cover the whole 
Tange of the reasoning of the learned Munsiff and it would be more 
convenient to deal with the reasons themselves rather than the 
contentions that have been put forward against those reasons. l 


- As regards the facts, it is fairly clear upon the evidence of 


plaintiffs witness 1 and. plaintiff's witness 2 that the bullock had 


been taken to the west of the Railway line to graze and was left 
there, that before the impact it had got on to the embankment, 
that, at the time of the impact, it was grazing on the line, and that 
it was caught in the cowcatcher and was thrown over to the west 
receiving the injuries which resulted in its death. The finding of 
the Munsiff.that it was apparently coming back to its shed on the 
east may or.may not be correct. 


-Of the three factors to which thel earned Munsiff has referred 
in his judgment as constituting the ground of the defendants’ 
liability two viz., -“‘-the running of the engine at an unscheduled 
time fa and “ the.terrific and unwarranted speed at which it was 
proceeding ”, are- matters which hardly came in into the question, 
The legislature having in Chapter IV of the Indian Railways Act 
(IX of 1890) made provisions for the opening, closing and -use of 
Railways and it not being suggested that there was any restriction 
imposed on the defendants as regards their right to use locomotives 
only at scheduled times or at a speed less than the speed at which 
the engine was travelling, whatever nuisance or inconvenience may 
be caused to the public in general cannot be regarded as a violation 
of any duty which the defendants owe to them or as amounting 
toany negligence which may form aground of action, so far as 
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they are concerned. The King v. Edward Pose (1) has made it 
perfectly: plain that where the legislature has authorised the: forma- 
tion of a railway, the citcumstances of the use made by the 
Gompaniy of théir tailway involving more than ordinary risk cannot 
justify the impdésition on the Company of a larger degree df respon- 
sibility than the Act of Parliament prescribes. 

ln considering the third ground namely “ the failure of the 
defendant Company to blow-the whistle”, I-think it must be held 
on the facts that the whistle was not blown. The'driver says that 
he does not recollect having knocked over anything on the ddy in 
question. He says that when a cattle obstruct the way drivers 
always sound whistles, but he does not remember whether he did 
so ox the day in question. He says that when whistles are sounded 
cattle get scared and get away, Whether thé evidence of the 
driver is true or false it is not possible to say, but it is difficult to 
believe that it is wholly true. Now to render the Company liable 
for the omission on the part of the driver to whistle it is necessary 
to prove that the driver has been guilty of a breach of duty or an 
error of judgment or that he saw the danger and. failed to give 
warnitig. Failure to whistle is not the omission of any . statutory 
precaution not only here but also under the English law, [Newman 
V. The London and Soutk Western Railway Company (2) }, but in 
certain. circumstances it may be reasonable to whistle and failure 
to do sœ may be evidence of negligence [e. g.) James v. Great 
Western Railway Company (3); Gray v. North Eastern Railway 
Company and Washington Colliery Company, Tucker &* Company 
y. Same (4); Coburn v. Great Northern Railway Company (5); 
Davey v. London and South Western Ratloay Company (6); Dublin 
Wicklow and Wexford Ratlway Company v, Slattery (7). No abs- 
tract rule can. be laid down as to the circumstances under which 
the driver would be bound to whistle notwithstanding that it is not 
æ satutory duty to'do'so, but on the whole it seems that the duty 
arises only when the' circumstances call-fora warning to be given. 
If the duty did arise, it would not be an absolute defence to say 
that the whistle if blown might or might not have scared! away the 
bulfock and it would always be a matter for the jury; the Court 
not being’ bound to presume as a matter of law that the whistle 


(1) (1832) 4 B & Ad. 30. 

(2) (1890) 55 J. P. 3753 7 T. L. R, 138. 

(3) (1867) L. R, 2C. P. 634, n 5 46 L. J. C. P. 255, n. 

(4)"(1883) 48 L. T. 904 D. C. (5) (1891) 8 T. L. R. 31, n. 
(6) (1883) 12 Q. B. D. 70. (7) (1878) 3 App, Cas. 1155. 
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would haya been udeless [| Barker v. London and South Western 
Railway Company (1)]|. In the present case nothing has been proved 
to indicate that the driver had in point of fact noticed the bullock 
and still did not whistle, It is unnecessary therefore to discuss the 
liability of the defendant Company on the footing of such a state 
of things, Ifthe driver did not notice the bullock can it be said 
that he was guilty of negligence. ‘‘ Negligence”, as Alderson, B. 
said in Blythe v. Birmingham Water Works Company (2), “is the 
omission to do something which a reasonable man guided upon the 
considerations which ordinarily regulate the conduct of human affairs 
would do,or doing something which a prudent man would not do.” 
The standard of care ordinarily required in each particular case has 
to be determined andthe question to be considered is whether 
such a standard has been attained ; the standard being founded 
upon a consideration of the case which would be observed bya 
prudent and reasonable man [Mefropolian Railway Company v. 
Jackson (3)|. A driver who is running an engine on the lines of 
a railway is expected not to disregard any signals or disobey any 
rules. He is expected also to be cautious as regards the safety of 
the locomotive and the rolling stock, and of passengers, invitees, 
licensees and the like. Even as regards trespassers it may be con- 
ceded though there seems to be some divergences of opinion in 
this respect that extra care should be taken ‘not to injure the:pub- 
lic if they are known to frequent or cross at a particular point 
though without any right. Omission to take such extra care under 
the last mentioned circumstance has sometimes been held to afford 
a ground of action-while at others not [e. g., such cases as Bilbee v. 
‘The London Brighton and South Coast Railway Co. (4) Lowery v. 
.Walker (5), Murley Brothers v. Grove (6)]. There is however no 
principle or authority which demands that a driver running an 
engine on the open lines at places where there are no level-cross- 
ings or which are not known to be ordinarily used for purposes of 
crossing the rails, is bound to be on the look out to see if any 
tresspassers are on the lines. A Railway Company allowing person 
to cross the line otherwise than by a level crossing is not in duty 
bound to use care to protect such person: Harrison v. North: Bas- 
tern Railway Company (7); but if it is such a place where persons 

(1) (1891) 8 T. L, R. 31. 

(2) (1856) 11 Ex, 781 ; 25 L. J. Ex, 2123 156 E. R. 1047 

(3) (1877) 3 App. Cas. 193. 

(4) (1865) 34 L. J. Rep, N. S, 182; 18 C. B, (N. S.) 584- 

(5) [r910] 1 K. B. C. A, 173. A 

(6) (1882) 46 J. P, 360, D. C. (7) (1874) 29 L. T, 34 3 32 W. R. 335. 
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are in the hgbit of crossing, the Company has k take reasonable pre- 

* caŭtion in the use of the spot, even though there is ho right of way 
there, [Barrett v, Midland Railway Company (1)]. The evidence, 
‘such as it is in the present case, shews that there is no bend at 
‘or near the spot and the lines run straight. There is ample 
authority forthe view that if driver was unaware of the danger 
and had no reason ‘to anticipate it the liability would not 
arise (Simon V. London General Omnibus Co, (2); Hase v. London 
‘General Omnibas Co. (3) ], I am unable to hold ona consideration 
of all the surrounding circumstances that the omission to notice 
the bullock and failure to blow the bite amounted to negligencé 
on the part of the driver. 

e The question whether the Railway Company are bound to 
provide level crossing or subways does not really arise in the 
‘present case, as itis not the plaintiff's case that any public road 
was being used, by the bullock that was killed. The law relating to 
the obligation of the Railway Company to provide for the safety of 
the public crossing the line at level crossings will have no bearing 
on the present case. 

It is not alleged that the defendants have failed to comply with 
any statutory provision or carry outa requisition in this respect 
‘made by a competent authority or even by the public or any parti- 
cular individual. The omission to provide them, if they are 
necessary, may have caused inconvenience to the public and may be 
taken to have formed a legitimate ground of complaint ; but for 
the purposes of the present suit the matter is irrelevant. On this 
‘head the more important questiori is whether the defendants know- 
ing as they must have, that men and cattle are likely to cross the 
lines were not bound to make and maintain proper fences to pre- 
vent the cattle from straying on to the lines, Under the English Law 
the Railways Clauses Consolidation Act, 1845, (8 and g Vic. C. 
20) has imposed a statutory duty ona Railway Company to make 
and all times to maintain proper fences between the Railway and 
the adjoining land, and as pointed out by Lush, J. in Buxton v, 
North Bastera Railway Company (4); “ if the fence is not put up 
and in consequence the cattle in the ‘adjoining fields stray on the 
line and are killed the Company are answerable to the owners whe- 
ther they are guilty of negligence or not.” There is no duty ina 
Railway Company to fence their line of railway as..towards passen- 
gers or persons already ‘on the -line ; the-duty in ‘them i is towards 


0) (1858) 1 F. & F. 361, | a (2) (1907) 23 T, L. R. 463. E 
(3) (r907) 23 T. L.R. 636, © ` (4) (1868) L R. 3 Q. B. D. 549. 
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‘ 
persons off the line td prevent the latter -from getting or straying 
upon it [Per Bramwell, B. in Harrold v., The Great Western 
Railway Company (1)]. The ‘duty thus -cast upon. the Railway 
Company by the Statute is the shifting but not. varying of the obli» 
gation that is imposed on ordinary t enants by the common law and 
is coextensive with that obligation and does not go further. than the 
prescriptive liability of a servient tenement. Such fences separate 
the land taken for the use of the railway from the adjoining lands 
not taken and protect such lands from trespass of the cattle of the 
owners or occupiers thereof from straying thereon by reason of the 
Railway. Itisaduty which they owe only to the owners and 
occupiers of the adjoining lands or persons claiming through them 
and not to the world in general, So where the plaintifl’s sheep 
escaped from his close through his own defect of fences and escap- 
ing thence on the defendants’ railway were killed, it was held that 
the defendants were not liable [Ricketts v. The Kast and West India 
Docks and Birmingham Junction Railway Company (2)|, ln that 
case Jervis, C. J. speaking of the old prescriptive common law 
obligation said : “ The rule upon the subject is well laid down in 
Pomfret v. Ricroft (3). The general rule of law is that I am bound 
to take care that my beasts do not trespass on the land of my 
neighbour and he is only bound to take care that his cattle do not 
wander from his land and trespass on mine. Tenant v. Gold- 
win (4); Churchill v, Evans (5); Boyle v. Tamlyn (6) ; and therefore 
this kind of action will only lie against a person who can be shown 
to be bound by prescription or special obligation to repair the 
fences in question for the benefit of those who have no right. 
Therefore the plaintiff cannot recover for the damage occasioned to 
his cattle by their escape from the adjoining close through the 
defect of the defendant’s fences, unless the plaintiff had an interest 
in that close or a licence from the owner to put them there, so also 
would no action lie even where the cattle had escaped from an 
adjoining highway unless they were lawfully using the high way that 
is passing and repassing there, Dovaston v, Payne, (7).” A customary 
right of grazing on the lands adjoining the Railway. lines, has 
been proved in this case, but there is no statutory liability here in 
this respect, In England, apart from statute, there is no common 
law liability to put up a fencing enclosing the lines where there is 


(1) (1866) 14 L. T. (N. S.) 440. (2) (1858) 12 C. B, 160; 21 L. J (C. P.) 201. 
(3) (1669) 1 Wms. Saund. 381. (4) (1704) 6 Mod. Rep. 311. 

(5) (1809) 1 Taunt. 529; 10 R. R, 600, } 

(6) (1827) 6 B. & C. 329. {7) (1795) 2 H. BL. 527 ; 3 R. R. 497. 
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no highway adjoining and on the facts. dischsed in the, present 
ecase an action for ‘trespass would have been maintainable by the 
Railway Company against the owner of the cattle if the cattle stray- 
ed on the line and committed damage. Ridley, J. in Holgate v. 
Bleasard (1), in stating the law on the subject said. ‘ In Bullen 
and Leake on Pleading, 3rd ed. p. 329 ...... it is laid down that 
t The general rule of law is that the owner of cattle is bound to 
to take care that they do not trespass on the land of ‘others’. In 
other words, that it is his duty as a general rule of -law to keep his 
fences in such a condition as will prevent them from trespassing. 
The passage continues $ ‘ But the owner .of the land’—this. is. the 
other owner upon whose land the trespass is committed—‘may be 
boynd by prescription or otherwise to maintain and repair a fence 
for the benefit of the owner of the adjoining land who may have a 
corresponding right to have the fence so maintained and 
repaired’ ”, 

. -The present case is similar in all Srinal respects to the case of 
Henry Conder ¥. Ballaprosad Bhagwandin (2) in which Sir Charles 
Sargent, C. J. and Fulton J. dealing with a claim for compensation 
for the loss of a buffalo which strayed, .while grazing, on to the 
railway line and was killed said “The obligation imposed on 
Railway Companies of fencing their Railway by section 22 of Act 
XVIII of 1854 was repealed by Act XXV of 1871, and in lieu 
thereof there was substituted the power to the Governdr-General 
or local Governments to make rules for fencing as provided by 
section 21 of the Act...... Nor have any rules been issued to the 
Company under Act IV of 187g or Act IX of 1890” and on the 
finding that the Company was under no obligation statutory 
‘or otherwise, to fence the line and there -being no evidence that 
the accident was caused by any negligence on the part of the driver 

of the’ train the Company was held not liable. 

The view of the defendants’ liability taken by the ‘learned’ Mun- 
siff in. my opinion is not correct. The Rule must be made absolute 
and the plaintiffs’ suit. dismissed with costs. in -the -trial-Court-as 
well as in this Court. Hearing-fee in this Rule is assessed at one 
gold mohur, . 

ALM . Rule made absolute, 


-(1) [1917] 1 K, B. 443. (2) (1895) 9 Unreported P. J. Bom. H, C. 37. 
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Before Sir Charu Chunder Ghose, Knight, Judge and 
$ Mr. Justice Jack, 


` S. N. BANERJEE, LICENSE INSPECTOR or Taz HowRam ~ i 
MUNICIPALITY, 
v. 


THE BENGAL PAINT AND VARNISH* 


Calcutta Municipal Act (HI B.C. of 1899) section 198—‘ Exercise a trade '— 
Supply of goods without having a place of business within ihe Municipality— 
Liability to take out a license, 

A firm who has got its place of business in Calcutta but supplies good# to 
the Howrah Municipality without having any place of business in the latter place 
cannot be said to exercise a trade or carry on business in Howrah and as such no 
trade license need be taken from the Howrah Municipality. 

Application for Revision by the complainant under section 435 
of the Code of Criminal Procedure. 


The Opposite party, the Bengal Paint and Varnish are a firm 
carrying on business in Calcutta. They tendered for certain goods 
to be supplied tothe Howrah Municipality. Their tender was 
accepted and in pursuance of their contrac t with the said Munici- 
pality they have supplied goods to that body from time to time. 
They were asked to take out a trade license from the Howrah 
Municipality and wete prosecuted under section 198 of the Calcutta 
Municipal Act (1899) for failure to do so. The learned Deputy 
Magistrate of Howrah who tried the case found the accused not 
guilty and acquitted him. Against the said order of acquittal the 
complainant moved the High Court. 


Mr, Narendra Kumar Bass and Babu Haradhan Chatterjee for 
the Petitioner. 


Babus Suresh Chandra Tulugdur, Mohendra Kumar Ghose and 
Surajit Chandra Lahiri for the Opposite-party. 

The judgment of the Court was as follows :— 

This is a Rule against an acquittal. What happened in this case 
is this: “The opposite-party are a firm who carry on business in 
Calcutta. They tendered for certain goods to be supplied to the 
Municipality of Howrah, Their tender apparently was accepted and, 
in pursuance of the contract between the parties, the opposite 


# Criminal Revision No. 41 of 1928 against the order of M, Abdulla Esq., 
Deputy Magistmte of Howrah, dated the 13th September 1927, 


a 
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paty have sold ‘goods from time to time if the Howrah Munici- 
pality. It fs said on behalf of the Howrah Municipality that the 
opposite party who supply goods to the Howrah Municipality pur- 
suant to the orders received in Calcutta carry on business in 
Howrah. A statement of this nat ure carries its own refutation and 
it is unnecessary to pursue the point further, The opposite party 
cannot be said by any stretch of lauguage to be people who carry on 
business in Howrah. It follows, therefore, that the order made by - 
the Deputy Magistrate on the 13th September 1927 complained of 
by the Howrah Municipality cannot in any way be interfered with. 
The result is that this Rule is discharged. 


D. K. R Rule discharged. 


PRIVY COUNCIL. 


‘Present :—Lord Sinka, Mr. Ameer Ali, Sir John Wallis 
and Sir Lancelot Sanderson, 


ABDUR RAHIM AND OTHERS 
v, 


SYED ABU MAHOMED BARKAT ALI SHAH, 
SINCE DECEASED, AND OTHERS 


[ON APPEAL FROM THE HICH COURT OF JUDICATURE 
AT CALCUTTA], 

Res judtcata—Civil Procedure Code (Act V of 1908), S. 11 Explanation VI and 
S, 92— Interpretation of statutes—Previous state of the law—Intention to 
abolish substantive rights—Provisions of S. 92, Civil Procedure Code, 
mandatery—Suit not claiming any relief specified in Sub-See. (1) of S. 9a— 
“ Such further or other relief” in clause (h) of S. 92(1), construed ejusdem 
generis—Relfe/ against third parties, i. e. strangers to the trust—Prayer for 
declaration that the property is wakf—Rule of res judicata in representative 
suits—Com promise decree— Amendment of plaint without Advecate-General’s 
sanction, effect of. 

It is a sound rule of interpretation to take the words of a slatite as they stand 
and to interpret them ordinarily without any reference to the previous state of 
the law on the subject or the English law upon which it may be founded ; but 
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when it is contended that uf Legislature intended by any particular ae 
to make substantial changes in the pre-existing law, it is impossibl@ to arrive at 
x Conclusion without considering what the law was previously to the particular 
enactment and to see whether the words used in the statute can be taken to 
effect the change that is suggested as intended.* 


In an enactment dealing merely with procedure (as, for instance, the Code of 
Civil Procedure), an intention to cut down or abolish existing substantive rights 
must be clear and manifest, and will not be lightly inferred. 


The Legislature has not enacted that ali suits founded upon any breach of 
trust for public purposes ofa charitable or religious nature, irrespective of the 
relief sought, must be brought in accordance with the provisions of S.92, Civil 
Procedure Code. On the contrary, theintentlon of the Legislature clearly was 
that only suits claiming any of the reliefs specified in Sub-Sec. (1) should be 
instituted in conformity with the provisions of S. 92, Sub-Sec. (1).- š 


Under the Code of Civil Procedure, 1877, as well es the Code of 1882, the 
question had arisen whether S 539 was mandatory and therefore all suits 
claiming any relief mentioned in S. 539 should be brought as required by that 
section or whether the remedy provided by S. 539 was in addition to any other 
remedy that existed under the law forthe redress of any wrongful action in 
connection with a public trust of a charitable or religious nature. Such rights, 
when claimed on behalf of the public or any section thereof, had been held to 
be capable of enforcement by a suit under S. 30 of those Codes (now replaced by 
Order 1, Rule 8) ; and it had also been held that private persons who had indivi- 
dual rights under such trusts could bring suits to enforce such individual rights 
by an ordinary suit without being obliged to briog a suit of a representative 
nature, asabove mentioned. Great divergence of opinion had arisen in India in 
this connection ; and Sub-Sec. (2) of S. 92 was enacted by the Code of 1908 to 
put an end to this difference of opinion, It accepted and enacted the view which 
had been taken by the Bombay High Court t , as opposed to the view taken by 
the other High Courts generally, viz, that a suit which prayed for any of the 
reliefs mentioned in S. 92 could only be instituted in acc ordance with the provi- 
siona of that section. 


‘The words “ such further or other relicf as the nature of the case may require” 
[in clause (h) of S. 92, Sub.Sec. (1) ] must be taken to mean relief of the same 
nature as clauses (a) to (g) of the same section. 


S. 92 was not intended to enlarge the scope of S. 539 by the addition of any 
relief or remedy against third parties, i. e, strangers to the trust. 


* Compare the judgment of Lord Sinh a in Mussamat Ramandi Kuer v, Mussa» « 
wat Kalawati Kuer, decided by.the Privy Council on the 11th Novr. 1927, 
since reported in 47 C. L. J. 171, where it was held that where there is a positive 
enactment of the Indian Legislature the proper course is to examine the 
language of that Statute and to ascertain its proper meaning, uninfluenced 
by any consideration derived from the previous slate of the law or of the 
English law upon which it may be founded.—K. J, R. i 

t Sce. for instance, I. L. R. 16 Bom. 626 and {. L. R, a1 Bom, 48.—K. J. Re 
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In a suit brought under S. 92, a prayer fora declaration that the property in 
® suit is wakf property and not the parsonal property of the defendants, is a 
prayer for rellef not covered by the Section, 
Quere, whether the dread proposition enunciated in Fenkins v. Robertson (1) 
as explalued by Vaughan Williams J. in Re South American and Mexican Co. (3), 
namely, that ‘* persons instituting a suit on behalf of the public have no right to 
bind the public by a compromise decree, though a decree passed against them 
on contest would bind the public ”’ is applicaple in India to suits of representa» 
tive character falling within the purview of the Civil Procedure Code, 1908, S. 92, 
as read in the light of S. 11, Explanation VI of that Code. 


Where a plaint ina suit brought under S. 92, Civil Procedure Code 1908, 
with the sanction ofthe Advocate-General, is subsequently amended, e. g. by 
adding strangers to the trust as defendants and by prayers for relief not covered 
by S. 92, such amendments change the nature of the suit, which thereupon ceases 
to be one of a representative character.* 

Appeal by the Plaintiffs from a judgment and decree of the High 
Court, Calcutta (Newbould and B, B. Ghose JJ), dated the 4th 
February, 1924, reversing a judgment and decree of the Subordinate 
Judge of the 24-Parganas, dated the 8th July, 1921. 

The material facts of the case are given in their Lordships’ 
judgment. 

De Gruyther K. C. and Abdul Majid for the Appellants, 

Lowndes K. C. and Dube for the Respondents, 

The judgment of their Lordships was delivered by 


Lord Sinha :—This litigation arises in connection- with an 
ancient mosque standing ona portion of Holding No. 22r in the 


Government Khas Mehal of Dihi Panchannagram, near Calcutta, 


In a proceeding under Reg. II of 1819 between the Government 
of India as plaintiff and one Syed Miron Munshi of Kalinga as 
defendant, the whole holding, then 3 bighas rr cottas and 3 
chhataks in area (a portion has since been acquired under the 
Land Acquisition Act), was declared by the Revenue Authorities 
to be revenue-free as property dedicated long ago to religious uses, 
i, e„ a wakf, of which the said Miron Munshi was the then mutwali, 
The mosque stood ona portion of this area and the rest of it was 
let out to tenants, the rents being appropriated for the expenses of 
the mosque. 


® In the above case, no sanction of the Advocate-General was obtained for 
these amendments. Quare, whether their Lordships’ decision (asto the repre- 
sentative nature of the suit) would have been different even if such sanction had 
been obtained.—K. J. R. f 

(1) (1867) H. L, Sẹ. 117. (2) (1895) 1 Ch. 37 (45, 46). 
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Mir Miran or TE Munshi continued to hold this grea of A 
as mutwali of the mosque until his death about 10 years ago, and 
after him his son, Sheikh Mahommad Jan, succeeded him as 
mutwali. Mahommad Jan died about so years ago, and thereafter 
his widow, Rukia Bibi, assumed the office of mutwali, On the 
a7th October, 1902, she executed a deed whereby she purported to 
nominate her son Mir Ramjan Ali as her successor in the 
mutwaliship. 

Disputes having arisen, the heirs of Mahommad Jan instituted 
in 1907 a Suit No. 78 of 1907 in the Court of the Subordinate 
Judge of 24-Parganas, on the basis that Holding No. z2r was the 
secular property of Mahommad Jan and asking for partition 
thereof, A preliminary decree for partition was actually made 
in that Suitin 1908. On the 18th July, rgro, a Suit No. 48 of 
1910 was filedin the Court of the District Judge of 24-Parganas 
with the sanction of the Advocate-General under Section ga of 
the Code of Civil Procedure of 1908 by seven Mahommedans as 
plaintifs against Rukia Bibi as defendant. It was sought by 
that suit to obtain the removal of Rukia Bibi from the office of 
mutwali, for accounts and for settling a scheme for the management 
of the said properties. The plaintin that suit was subsequently 
amended on the rsth December, r9ro :— 

(1) By the addition ofall the heirs of Mahommad Jan as 
defendants, who, it was alleged, were claiming the property as 
their personal property ; and 

(2) By adding a prayer for the declaration that the property 
in suit was wakf property and not the personal property of the 
defendants. 


No sanction of the Advocate-General: was obtained for these 
amendments, and apparently the Advocate-General had nothing 
further to do with that suit at any later stage. 

On the r5th September, rọrr, a petition of compromise was 
filed in that suit on behalf of plaintiffs 1, 2, 3, 4, 5 and 7 (i. e„ all 
the plaintiffs except plaintiff No.6, named Rahimbukeh), The 
first two paragraphs of the petition were as follows :—~ 

“ That your petitioners have on consideration of all the circum- 
stances and facts as disclosed in the evidence produced in the case 
and which the parties may produce On their behalf have decided 
that it would be to their best interest and in the interest of public 
for whose benefit the plaintiffs brought this suit to compromise the 
suit on the following terms and cond itions :— 

That out of the disputed property the portions shown in the 
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plan herewith, filed and marked A, B,C, D, oe 1 bigha 
Y cotta 8 chhattaks, 24 sq. ft. (r bigha x cotta 8 chhattaks and 24 
square feet) should be declared a valid Mahamedan public religious 
and charitable endowment, a wakf.” 

The rest of the petition dealt with the appointment of new 
mutwalis and the future succession to the mutwaliship. On the 
16th of September, 1911, the following order was passed on the 
petition by the District Judge :— 

“ The compromise has now been accepted by all parties to the 
suit. The terms are set out in the petition filed by the plaintiffs 
on the 15th September, to which a plan is attached. My previous 
order of sth‘ September refers to a petition filed on behalf of ten 
defendants, 

“ A permission (petition ?) has now been filed on behalf of the 
remaining three defendants. 

“Let a decree be drawn up in terms of the petition—a copy of 
the plan above referred to will form apart of the decree. 

“ No order is made as to costs.” 

It would appear that the District Judge’s attention was not 
drawn to the fact that one of the plaintiffs was not a party to the 
compromise, nor is there anything on the present record to show 
that the learned Judge’s attention was drawn to the nature of the 

_ suit as affecting a public religious trust. A decree was drawn 
upon the compromise pe tition onthe 16th September, rgt1. The 
effect of the consent decree was to declare by implication that, 
with the exception of r bigha 1 cotta 8 chhattaks 24 square feet, 
which was admitted to be wakf, the rest of the holding amounting 
to 2 bighas 9 cottas ro chhattaks and 16 square feet, was secular 
property and as such belonged to the heirs of Mir Mahommad Jan, 
who had been added as pa rty defendants by the amendment of the 
plaint. E 

Tbereafter these heirs alienated most of the latter part of the 

property, and the present suit was brought on the 2nd March, 1918, 

by five Mahommedans of the neighbourhood against the heirs of 

Mahommad Jan and their alienees, as also the original plaintiffs 

in Suit No. 48 of rgro or their representatives. They alleged that 
the partition decree in Suit No. 78 of 1907, as well as the compro- 
mise decree in Suit No. 48 of rg10, were not binding upon them, 
and they also prayed that the whole of the then area of 3 bighas 

8 cottas 3 chhattaks “ may be declared wakf property and the 

defendants restrained from obtaining possession ejther directly or 
by realising rents of the said lands,” 
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The defence in otai was (x1) that the lands in -suit were 


not wakf ; (2) that the suit was not maintainable by virtue of 
Section 92, subsection 1, as no sanction of the Advocate-General 
had been obtained and the suit was not instituted in the District 
Judge’s Court, and (3) that the plaintiffs were barred by the rule 
of res judicata, 

By his judgment dated 8th July, rg2z, the Subordinate Judge’ 
held that the whole of the holding was wakf and that the plaintiffs 
as worshippers in the mosque were entitled to maintain the suit 
in that Court without the sanction of the Advocate-General and 
that the compromise decree in Suit No. 48 of Igro was without 
jurisdiction and not binding upon them, and he accordingly passed 
a decree in favour of the plaintiffs. è 

The High Court on appeal set aside the judgment of the Subor- 
dinate Judge. They entertained considerable doubt as to the 
maintainability of such a suit as this without the sanction of the 
Advocate-General under Section 92 of the Code of Civil Procedure 
having regard to sub-section (2), which has been added to the 
corresponding Section 539 of the old Code of Civil Procedure, but 
they considered it unnecessary to decide the point, as they were 
of opinion that the plaintiffs were bo und by the rule of res judicata 
and the suit should be dismissed on that ground. 

Two questions only have been argued before this Board. The 
first is whether the suit is maintainable in view of the provisions of 
sub-section (2) of Section 92 of the Code of Civil Procedure, 1908 ; 
and the second is whether the suit is barred by the rule of ves fudi- 
cata under Explanation 6, Sec rr Civil Procedure Code. 

It is urged broadly on behalf of the respondents that a% suits 
founded upon any breach of trust for public purposes of a charitable 
or religious nature, irrespective of the relief sought, must be brought 
in accordance with the provisions of Section .g2, Civil Procedure 
Code.” 

The short answer to that argumentis that the Legislature has 
not so enacted. Ifit had so intended, it would have said so: in 
express words, whereas it said, on the contrary, that only suits 
claiming any of the reliefs specified in sub-section (ï) shall be insti- 
tuted in conformity with the provisions of Section 93, sub- 
section (1). 

The reliefs specified in sub-section (x) (a) to (#4) do not cover 
any of the reliefs claimed in this suit unless the words “ further or 
other relief ” in clause (4) can be held to cover them. It is argued 
that the words ‘f such further or other relief as the nature of the 
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case may require must be taken, not in connection with the 


previous claus& (a) to (g), but in connection with the nature of the 
suit, vizą, amy relief other than (a) to (g) that the case of an alleged 
breach of an express or constructive trust may require in the circum- 
stances of any particular case. Their Lordships are unable to 
accept this argument. First, because the words “ further or other 
relief ” must on general principles of construction be taken to mean 
relief of the same nature as clauses (a) to (g). Secondly, because 
such construction would cut down substantive rights which existed 
prior to the enactment of the Code of 1908, and itis unlikely that 
in a Code regulating procedure the Legislature intended without 
express words to abolish or extinguish substantive rights of an 
important nature which admittedly existed at that time. 

It is a sound rule of interpretation to take the words of a statute 
as they stand and to interpret them ordinarily without any reference 
to the previous state of the law ori the subject or the English law 
upon which it may be founded ; but when it is contended that the 
Legislature intended by any particular amendment to make sub- 
stantial changes in the pre-existing law, it is impossible to arrive at a 
conclusion without considering what the law was previously to the 
particular enactment and to see whether the words used in the 
statute can be taken to effect the change that is suggested as inten- 
ded. For this reason it becomes necessary to consider how the 
law stood prior to the enactment of Section 92 of the Code of Civil 
Procedure of 1908, 

The first Code of Civil Procedure, Act VIII of 1859, contained 
no section specially. relating to the administration of public trusts 
of a religious or charitable nature. The Code of 1877 for the first 
time introduced sucha special section, viz., Section 539, where 
particular reliefs only were sought in such cases. This was 
re-enacted in the Code of 1882, 

Section 92 takes the place of what was Section 539 in the Code 
of 1882 as well as the Code of 1877, with certain changes, the most 
material of which are as follows :— 

(a) Inthe Relief Clauses under sub-section (1), clauses (a) and 
(d) which did not appear in the Codes of 1877 and 1882, are 
inserted. 


(6) Sub-section (2) is altogether new. 

As regards clauses (a) and (d), it appears that there had been 
some divergence of opinion as to whether Section 539 authorised 
the removal of a trustee or the directing of accounts and inquiries, 
Most of the High Courts held that the power to appointa new 
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P.C. trustee necessarily hvolved the power to remove an old A 
iad But the Madras High Court * held to the contrar~, The Legig 
Ab eTe lature in 1908 adopted the former view, and inserted clause (a) 
v expressly giving power to remove a trustee, in addition to the power 
Beha Ans or to appoint new trustees [now clause (4).] 

eh Accounts and inquiries, though not expressly mentioned in the 
w relief clauses, had been held by some of the Courts ł to be neces- 
sarily incidental to the power to remove an old trustee and appoint 
a new one. That power was expressly inserted by the present clause 
(d). But the most important change was made by sub-section (2) of 

Section 92. 

Under the Code of 1877, as well as the Code of 1882, the ques- 
tion had arisen whether Section 539 was mandatory and therefore 
all suits claiming any relief mentioned in Section 539 should” be 
brought as required by that section or whether the remedy provided 
by Section 539 was in addition to any other remedy that existed 
under the law for the redress of any wrongful action in connection 
with a public trust of a charitable or religious nature. Such rights, 
when claimed on behalf of the public or any section thereof, had 
been held to be capable of enforcement by a suit under Section 30 

‘of those Codes (now replaced by Order 1, Rule 8); and it had also 
been held that private persons who had individual rights under such 
trusts could bring suits to enforce such individual rights by an ordi- 
nary suit without being obliged to bring a suit of a representative 
nature, as above mentioned. Great divergence of opinion had arisen 
in India in this connection, not merely as between the different 
High Courts, but between different Benches of the same Court, 
The resulting uncertainty could only be removed by legislative 
enactment, and sub-section (2) of Section 92 was enacted to put 
an end to this difference of opinion, It accepted and enacted the 
view which had been taken by the Bombay High Court, as opposed 
to thè view taken by the other H igh Courts generally, viz., that a 
suit which prayed for any of the reliefs mentioned in Section 92 could 
only be instituted in accordance with the provisions of that section, 
The words used in sub-section (2) are appropriate and sufficient if 
that was the purpose, but they are insufficient and inadequate if it 
was intended to make a complete change such as is suggested on 
behalf of the respondents. 

Their Lordships see no reason to consider that Section 92 was 
intended to enlarge the scope of Section 539 by the addition of any 


* See 1. L. R. 17 Mad. 462 (F. B.)- eure Ke J. R. 
t See L L. R. 21 Bom. 48e K J. R 
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relief or remedy against third parties f. e, Strangers to the trust. 
They are aware that the Courts in India have differed considerably 
on the question whether third parties could or should be made 
parties to a suit under Section 539, but the general current of 
decisions was to the effect that even if such third parties could 
properly be made parties under Section 539, no relief could be 
granted as against them. In that state of the previous law, their 
Lordships cannot agree that the Legislature intended to include 
relief against third parties in clause (4) under the general words 
“ further or other relief, ” 

The conclusion is that, inasmuch as the suit out of which this 
appeal arises did not claim any such relief as is specified in sub- 
gection (1) of Section 92, that section was no bar to the maintain- 
ability of the suit without the sanction of the Advocate-General 
and in the Court of the Subordinate Judge. 

The only other question is whether the suit is barred by the rule 
of res judicata i, e„ whether the compromise decree of the 15th 
September, 1911, in Suit No. 48 of rg:0 precludes the present 
plaintiffs from bringing this suit, It is said that the previous Suit 
No. 48 of r910 was instituted under the provisions of Section 92 
with the sanction of the Advocate-General, and therefore became 
a representative suit and the decree in that suit, whether dy adjudt- 
cation of the Court or by consent of parties, is binding upon that 
section of the public which was represented by the plaintiffs in that 
suit, and therefore upon the plaintiffs in the present suit by virtue 
of Explanation 6 of Section 11 of the Code. 


The learned Judges of the High Court were of opinion that the 
consent decree of rrr could not be questioned on the grounds 
stated by the Subordinate Judge, as there was no want of juris- 
diction of the Judge to entertain the suit, or to order the amend- 
ment as prayed for, or to direct a decree to be made on compromise 
of the suit, 

Their Lordships are unable to concur in this view. Itis extre- 
mely doubtful whether a decree passed under the circumstances of 
this case tan be held to be ves judicata as against any persons other 
than those who consented to that decree. ' 

The case of Jenkins v. Robertson (1), was based on Scottish Law 
and as explained in the case of Zn ze South American and Mexican 
Co., (2), appears to lay down broadly that persons instituting 
a suit on behalf of the public have no right to bind the public by 


(1) (1867) í He L, Se. 117. (2) C, A. (1895) 1 Ch. 37e 
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‘a compromise decree, though a decree passed against them: ón 


contest would bind the public. It is not necessary for the purpose» 
of this case to decide whether the law in India under Section 11 
of the Code of Civil Proce dure is the same as so explained, Their 
Lordships consider that, in so faras the nature of the suit: was 
changed by the amendments mentioned, viz., by adding strangers 
to the trust as defendants and by prayers for relief not covered by 
Section 92, the suit ceased to be one of a representative character 
and the decree based on the compromise suchi as it was, viz, by six 
only out of the seven plaintiffs inthe suit, however ‘binding as 
against the consentiag parties, cannot bind the’rest of the: public, 


`“ Section 11, Explanation 6, has no application to such a case, 


On both grounds, therefore, the arguments for the respondepts 


* fail, and their Lordships will humbly advise His Majesty thatthe 


decree of the High Court be set aside and the jadgment and. decree 
‘of the Subordinate Judge restored, with costs of the ‘High -Court 


' appeal and the costs of this appeal. 


- W. W. Box & Co.: ‘Solicitors for the Appellants . 
Watkins & Hunter: Solicitors for the Respondents. 


“KR. l - Appeal allowed, 


Present: Viscount Sumner, Lord Shaw, Lord Blanesburgh, 
Lord Atkin, and Sir Lancelot Sanderson. 
THAKUR ASHUTOSH DEO GHATWAL AND ANOTHER 


D, 
BANSIDHAR SHROFF. 


` . [ON APPEAL FROM THE HIGH COURT OF JUDICATURE AT Patxa.] 


Ghatwali tenure in Birbhum, inalienability of—Bffect of Sonthal Parganas 

Rural Police Regulation, 1910 (Regulation IV of 1910 )—Non-WWability of 

~ tenure from sale in execution of decreas. 

The Sonthal Parganas Rural Police Regulation, 1910, has not the effect of 
removing the inalienability of a ghafwali tenure in Bribhum and its consequent 
immunity from sale in execution of a personal decree against the ghafwal for the 
time being. 
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Appeal from a judgment and decree of the High Court, Patna, 
(Ross and Dats, JJ.), dated the gth December,1924, which reversed 
a judgment and decree, dated the 15th September 1923, of the 
Subordinate Judge of Deoghar. 

The material facts of the case appear from their lordships’ 
judgment as well as from the report in the Court below: see 
I. L. R, 4 Pat, 272. 

Upjohn K. C. and Dude for the Appellants. 

Dunne R. C. and Brown for the Intervenor (the Secretary of 
State for India in Council). 


De Gruyther K. C., Lowndes, K, C. and Raikes for the Respon- 
dent. - 
The judgment of their Lordships was delivered by 


` Viscount Sumner :—The appellant, the holder of a ghatwali 


tenure in Birbhum called Rohini, appeals from a decree of the - 


High Court at Patna, which, reversing a decision of the Subordi- 
nate Judge of Deoghar, granted the petition of the respondent, a 
décree-holder, and ordered execution, by sale of the tenure, to 
proceed. The Secretary of State, intervening by leave, supports 
the appeal, 


Apart from the effect of the Sonthal Parganas Rural Police. 


Regulation, 1910, whatever it may be, it is quite clear that no 
such order could be made. The inalienability of a ghatwali tenure 
is a settled principle of the general law [ see Rajah Nilmoni Singh 
v. Bakvanath Singh (1) ]and, with regard to those in Birbhum, 
Bengal Regulation XXIX of 1814 and Act No. 5 of 1859, which 
the Regulation of 1910 does not purport to affect, have specifically 
affirmed it. The contention of the respondent is that the adminis- 
trative arrangements laid down in the Regulation of 1910 have, 
in effect, commuted the whole of the ghatwal’s personal services 
into a money payment and have accordingly removed the reason, 
which historically has been assigned as the explanation of this 
incident of ghatwali tenure. The Regulation of rgro is itself plain 
enough, and nothing seems to turn on its mere construction, The 
principle of the decision below may be briefly said to have been 
an application of the maxim, Cessante ratione legis, cessat etipsa lex,* 
to the case of an established incident of a right to land. 

The Regulation, which repeals and replaces a similar regulation 


of 1900, is designed to provide for the organisation of the Rural’ 


Police in the Sonthal Parganas generally, but, in providing for the 


(1) (1882) L. R. 9 I. A. 104, I. L. R. 9 Cale. 187. 
# (Meaning) The reason of the law ceasing, the law itself ceases.—Ed, 
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pay of different police Ygrades, it enacts by section 8 that, where 
a zemindar or undertenure holder holds subject to the condition, 
express or implied, of supporting the police within his zemindary ° 
or undertenure, he shall be liable to pay the amount of money 
required for such police. It is only by the definition section that 
the provisions of the regulation are applied to ghatwals at all, for, 
in defining the word “ zemindar,” section 3 adds “ and includes 
also the ghatwals of Tapah Sarath Deoghar, whose tenures are sub- 
ject to the provisions of the Bengal Gha twali Lands Regulation, 
1814.” 

The appellant succeeded the previous holder, his deceased 
cousin, in 1911, being duly appointed by the Deputy Commissioner 
of the Sonthal Parganas, and he executed, as usual, a muchilka, 
in an ancient and accustomed form, dated the 23rd October, 
1911, by which, on his appointment, he undertook a variety of 
duties, most of them no doubt connected directly or indirectly with 
the “ maintenance of the public peace” within his lands, partly by 
personal service, partly by constables and such like, employed for 
the purpose. It may be frank ly recognised that, if relieved of that 
part of his obligations which would be dealt with under the regular 
system of the rural police, the residue of his duties would be neither 
onerous nor important. As is the case with many other ghatwals, 
his position might then be described as an interesting survival. 

Accordingly, in so far as his duties fell to be performed by 
the rural police, they may be fairly said to have been commuted 
for a money payment, and section 8 itself provides that, in cases 
of default in payment, the Deputy Commi ssioner is to recover it by 
the “ process prescribed for the recovery of arrears of Government 
revenue.” 

As between himself, as judgment debtor, and his judgment 
creditor no doubt the appellant has no merits ; but the issue 
involved in this case is the wider one of the effect of this regula- 
tion upon the alienability of a ghatwali tenurein Birbhum gene- 
rally, If the effect is that contended for, the tenure would pass to a 
purchaser by the sale alone, and would in future involve no 
further obligation on the holder, if so much, than payment of 
such police salaries as might attach to it, The Government 
would lose its power of forfeiting the tenure on failure of the holder 
to perform the conditions and of making a new grant to some more 
worthy ghatwal, Not only judgment creditors would be entitled to 
sale ; the ghatwal himself would be able to sell at will, for inalien- 
ability,: tif removed at all by the effect of the Regulation, 


Vou, XLVIIL] PRIVY COUNCIL, š 
must ‘be removed forall, Apart from an a repeal, which 
was the fate of the former Regulation in about a decade, 
this Regulation itself provides by section 2 for its own with- 
drawal by the Local Government from any portion of the 

‘Sonthal Parganas and also for its own restoration by the same 
authority, So far from being on its face a Regulation altering the 
general law as recognised by the above-quoted Regulation and Act, 
this local Regulation only brings in ghatwals as zemindars, inci- 
dentally and for the sake of uniformity. It was passed, ako intuitu,* 
to make better provision for local police administration, and it is 
essentially of a temporary character and of shifting application. 
Nevertheless, the respondent has to contend that it has also inci- 
dentally terminated for ever an ancient characteristic of the ghat- 
wale tenures to which it applies, not to be revived automatically on 
a withdrawal of the Regulation but only by some legislation in the 
future, which, unlike this Regulation, would have to be passed 
ad hoc.t 

If the contention be right, it was not the Regulation of Igro 
but that of r900 which really worked this novel and irrevocable 
change, for its provisions were essentially similar, If it be right, 
the muchilka taken in rgrr was, as to many of its terms, wholly 
otiose, and the appointment made by Government was no longer a 
personal appointment in favour of the next heir as an act of State, 
but had really become, apart from its form, an unqualified admis- 
sion, to be made, of course, in favour of any donee or vendee who 
could show a title. 

On examining the muchilka, which need not be set out at length, 
there is a good deal which cannot be said to fall merely within the 
duties of rural police, and in this the Government was plainly 
imposing useless obligations, since on a sale they would remain 
with the alienating ghatwal, while his alienee would be free of 
them. Such obligations are the continuance of the old arrange- 
ments of Amlas ; the escort of pilgrims through the ghatwal’s 
elaka, which is certainly not merely for their protection from the 
villagers or of the villagers from the pilgrims’ thefts and violence ; 
the obligation to lodge information as to crimes and other occur- 
. rences happening within the taluk ; the refusal of all permission to 
bad characters to live within it ; and the requirement of an annual 


list of Isimnavasi (1) and of persons serving under the ghatwal. The 


* (meaning) With a collateral motive, a motive other than the proper and 
professed one. — Ed. 

t (meaning) For this object.——Ed. 

(1) (meaning) A list or roll of names, as of zemindays in a district, witnesses 
in a syit &c. Ed, 
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words further còntemplate a continuing obligation to appoint 4nd 
be answerable for some peace officers of some sort apart from the- 


-coristables appointed by and serving under the Local Government. 


They are as follows :— 

“Iwill not allow any thief, badmash, or absconder to live 
within the jurisdiction: of-my taluk, neither will ‘I plot or conspire 
against Government-nor help others in doing the same. I will not. 
discharge, without the order of Government, such persons under 
me who have been engaged in doing ‘police duties ; if it be found 
necessary to discharge any such person, I will first send an informia-: ° 
tion thereof or report his faults to the authorities, and abide by ` 
such orders as will be passed by them,” ; 

Whatever may be doné in act ual practice, which may be little 
and of small moment, these words clearly import some kind of pér- - 
sonal organisation, appointed, directed and discharged ‘by the ghat- 
wal, over and above or it may be under‘and subject to, the regular 
rural police, and out of that nucleus an important revival of the 
old ghatwali obligations might at any time arise. 

In their Lordships’ opinion the following propositions may’ 
be laid down :— ; 


(1) Under the terms of his appointment the present ghatwal 
holds, under conditions which are more extensive than that of — 
merely supporting within his zemindari the police, in respect of 
whom he has to pay the amount determined by the Deputy Com- 
missioner, and which are also substantial enough to leave his 
inability to alienate unaffected, as if the Regulation and its prede- 
cessors had not passed. 


(2) The Regulation contains nothing, which can be construed 
as or operates to the same effect asa release or discharge of the — 
Government’s right to have the inalienability of the tenure en- 
forced unless and until it effectually puts anend to it. The rule 
on-this ‘point was thus laid down by the Board in Narayan Singh 
v. Niranjan Chakraort (1). 

“ To terminate the ghatwali character of the lands, it seems to 
their Lordships that it is necessary to find something done or . 
omitted to be done on the part of Government as the -grantors, 
which would have the effectof a legal surrender and regrant 
of the lands on new terms,:or at any rate of a. release of ‘the - 
right to appoint the ghatwal and call for the’ performance-of his — 
services,” ee on a 


(1) (1923) L. R. 51 I. A. 37 (68); 28 C. W. N. 351% 
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What has here been done on the part of the Government is a P: C. 

' emere provision for the machinery of the police administration and 1928, 


' had no such effect as that: mentioned above. Thak Aoh 
akur Ashutgsh 
(3) The maxim Cessante ratione legis cessat ipsa lex, or any Deo Ghatwal 
corresponding rule has no application to the present case. , Bansidhat Shroff, 
The contention really amounts to a claim that a Court of ere 
Law can inquire into the present utility of an ancient incident 2 ' 
' of tenure and‘ annul it and its enjoyment by the ruling power, 
whenever in its opinion the incident has survived its usefulness. 
This is a matter of policy, not of interpretation of a legislative 
` instrament'or of application of general law, and is beyond judicial 
ly 
¿Their Tai are accordingly of opinion that the judgment 
appealed against should be reversed and that ofthe Subordinate 
Judge restored and that the Respondent should pay to the Appel- 
‘lant, Thakur Ashutosh Deo Ghatwal, his costs of this appeal and in 
the High Court at Patna and in the Court of the Subordinate Judge, 
‘and so they will humbly advise His Majesty. 
` H. S. L. Polak: Solicitor for the Appellant, 
Solicitor, India Office :'Solicitor for the Secretary of State. 
Watkins & Hunter: Solicitors for the Respondents. 


KJR Appeal allowed. 


PRESENT i— Viscount Sumner, Lord Atkinson, Lord Sinka, 
Sir John Wallis, and Sir Lancelot Sanderson. 


KUMAR KAMAKHYA NARAYAN SINGH P. C 
D. ; 1928. 
RAM RAKSHA SINGH AND OTHERS, nein! 
March, a2. 


[ON APPEAL FROM THE HioH Court OF JuDICATURE AT PaTNA.] = 
_ Indian Limitation Act (IX of 1908), Art. t44 ~Transjer of Property Act (IV of 

of 1882), Sec. 116—Landlord and tenant—Mukarrari istemrart lease— 

Tenable for life of grantee only--Effect on heirs or assigns of grantee holding 

over— Adverse assertion of perpetual tenure— Acquisition of title as permanent 

« mukarraridars by adverse possession. 

A “mukarrari- istemrari ’! lease at a. fixed annual jamma or rent is merely a 
life-grant and terminates with the life of the grantee, 

i Where on the death of the original lessee his heirs and assigns hold over, and 
opealy and continuously assert that the interest conveyed by the mukarari istem- 
rari lease was of a perpetual, permanent and heritable nature, they thereby, by 
such continued assertion-of an adverse right for more than 12 years prior to the 
suit, acquire a right to hold the land as permanent mukarraridars by prescription 
and adverse possession (under Article 344 of the, Indian Limitation Act, 1908). 


‘ ` 
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P. C, Where after the expiration of the lease for life, the landlord did not, in fact, 
1928, recognize the helrs of the mokarraridar as tenants, and the heirs of the origigal 
ne lessee were asserting their permanent interest with a liability to pay rent, it could 


j aeieea not be inferred (there being admittedly no express agreement) that there was an 
x; implied agreement between the plaintiff’s predecessor in title and the heirs of the 
Ram Raksha Singh. original mukaracidar that they should continue in possession as tenants from year 
= to year. The plaintiff having thus failed to prove that the relationship of landlord 
and tenant upon which he relied wasin existence within 12 years prior to the 
institution of his suit. the suit for possession was barred by the Indian Limitation 
Act, 1908. 
Fadu Nath Belel v, Raj Narain Mukherjee (1), distinguished. 

Consolidated Appeals from -hree decrees of the High Court of 
Patna, the first two dated the 6th August 1924 ( Jwala Prasad, A.C. 
J.and Macpherson J. ; and Jwala Prasad A.C. J. and Kukwant 
Sakay J.) and the third dated the 19th March 192s (Dass and 
Adami J7.), which reversed the decrees of the Subordinate Judge of 
Hazaribagh, dated respectively the roth, 25th and 6th June ro2r 
and made in Suits Nos, 58 and 87 of 1920 and No. 35 of 1919. 

The suits were ejectment suits brought on behalf of the minor 
Raja of Ramgarh(now appellant) 'as landlord against the respondents 
respectively as tenants to whom notice to quit had been given. 
The main defences in each suit were (1) that the suits were barred 
by limitation, (2) that the defendants held the land from the appel- 
lant under a permanent tenure, and (3) alternatively, that if the 
tenure was not originally permanent the defendants had for more 
than 12 years asserted it to be such and they had thereby acquired 
the right to hold the land as under a permanent tenure. 

Both the Subordinate Judge and the High Court held that the 
mukarrari leases relied on as creating permanent tenures were 
leases for livas which had long since expired and accordingly nega- 
tived the second of the above defences. 

The Subordinate Judge held that the defendants respectively, 
viz,, the heirs and sub-lessees of the late mukararridars, had since 
the expiry of the leases paid rent to the landlord, who had assented 
to their continuing in possession, and that the leases had thus been 
continued from year to year, and that notices to quit having been 
duly given the plaintiff was entitled to decrees for ejectment. 

The High Court considered that the third of the above defences 
was established and accordingly made decrees dismissing the 
suits, 

The present appeals to His Majesty in Council were preferred 


(1) (t912) 17 C. W. N. 459- 
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on behalf of the plaintiff, who is the grandson of Raja Ramnath 
Singh of Ramgarh, the grantor of the said mukarrari leases. 

The material facts in all three suits are similar, although the 
evidence varies in each case. It appears that in the years 1864 to 
1866 the ancestor of the plaintiff, the proprietor of the Ramgarh 
Estate, granted a large number of villages in mokurari istimrari 
leases to several persons, The present appeals relate to three 
leases, dated the 4th April 1865, the 31st December 1865 and the 
gth April 1866. The documents purport to grant “a mokarari 
istimrari lease ” at a fixed annual jamma or rent. The leases further 
provide that the lessees “ shall have no right at all to transfer the 
said mauza, and that if we do so it shall be null and void.” 

It is sufficient, for purposes of the present report, to state-the 
pleadings and findings at, some length in one suit only, namely, 
No. 58 of 1920. . 

The plaint set out the facts of the case’ and prayed for a declara- 
tion that the defendants had no permanent and heritable interest 
in the said villages and that they had noright to possession after 
the expiry of the notice to quit. 

By their written statement the respondents raised the alternative 
defences set out above. And they further pleaded inter alia as 
follows :— 

“ That subsequently Saiyid Muzaffar Hussain Mukararidar sold 
his entire right in Mauza Jabri Jebri for consideration under a 
registered deed of absolute sale, dated the 1st August 1879 (corres- 
ponding to 2gth Sawan 1936 Sambat), to Babu Sahay Singh, son of 
` Babu Bishwanath Singh, common ancestor of these defendants, and 
put him in possession thereof. These defendants were in possession 
during the lifetime of their common ancestor, and in a similar 
-manner they have continund to be and are in possession of the same 
after his death.” 

On the said pleadings the following issues, among others, were 
fixed for trial :-— 

1, .Has the plaintiff any cause of action for this suit ? 

2. Is the suit barred by limitation ? 

3. What isthe meaning of the terms “ Mokarari Istimrari ” ? 
-Do they mean life-grant or lease in perpetuity ? 

4. Have the defendants been tenants from year to year with 
the assent of the landlord after the death of the original lessee ? 

5. Have the defendants obtained a right to hold the mauza-in 
‘suit by prescription and adverse possession ? 

The suit having come on for trial before the Subordinate Judge, 
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he delivered his jadgment therein on the roth June 1921 and made 
a decree as prayed by the plaintiff. 

The Subordinate Judge first decides the third issue in favour of 
the plaintiffand holds that the mokarrari lease expired on the 
death of the grantee, Onthe second issue he finds that Sahay 
Singh held over with the assent ofthe landlord and becamea 
tenant from year to year—this was the position assigned to him in 
the notices to quit and not repudiated by him; and the evidence 
showed that he had paid rent to the mortgagee till 1899, and that 
after the mortgage had expired the landlord had expressed his 
willingness that he should remain in possession paying rent as 
before. But it was argued forthe defendants that about 1902 
Sahay Singh asserted title as a permanent mukarraridar under thee 
lease of 1865 and that that was in law such assertion of an adverse 
title as that the period of limitation should be computed therefrom. 
Apart from the question of the validity of the legal contention, the 
Subordinate Judge observes that the evidence did not prove such 
an assertion of a permanent title, and he adds :— 

“ Having regard to all this my findings are that the defendants 
have not acquired the right to hold the disputed villages by pres- 
cription or adverse possession, and that they continued to remain 
in possession of the villages as yearly tenants until notices to quit 
were served on them in 1919, and that the suit is not barred by 
limitation.” 

Against the said decree of the Subordinate Judge the defendants 
preferred an appeal to the High Court, Patna ( Jwala Prasad A, C. 
J. and Macpherson J.), which on the 6th August 1924 reversed the 
judgment of the Subordinate Judge and madea decree dismissing 


‘the plaintifs suit. 


The learned Chief Justice (Sir Jwala Prasad), delivering the 
judgment of the Court, summarised the defence as follows :— 

“ The defendants assert that the original lessees, Syed Muzaffar 
Hussain and Syed Mohammad Hussain, acquired permanent mukar- 
rari under the patta (Exhibit 1) of 31st December 1865, that the’ 
defendants purchased this permanent mukarrari interest by the 


‘kabala (Exhibit B) in 1879 and since then have been in possession 


in virtue thereof, and that they arein adverse possession ‘of the 
game and are not year to year tenants with the permission of the 
landlord after the death of the original lessees, They also plead 
limitation.” 

On the construction of the lease of 1865 the learned ‘Chief 
Justice affirmed {the decision that it terminated with the life 
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ofthe grantee. But he decided the issues I... than the third in 
favour of the defendants. He says (dissenting from the Subordinate 
Judge) that the defendants had more than 12 years before the suit 
claimed that the interest conveyed by the mukarrari istimrari lease 
was ofa permanent nature, and adds, “the defendants never 
claimed to hold on any terms other than as permanent mukarrari- 
dars.” And, holding that the rule in the Transfer of Property Act, 
section 116, had no application to the case which he deemed to 
come under the Limitation Act, article 144 (as to adverse posses- 
sion), he concludes his judgment as follows :— 

“ I would, therefore, hold in disagreement with the view of the 
learned Subordinate Judge that the defendants had before the date 
of suit acquired aright to hold the mauzas in suit as permanent 
‘mukarraridars by prescription and adverse possession. I also hold 
that the defendants were not tenants from year to year and that the 
suit is barred by limitation.” 

The judgment of the High Court in the first suit is reported in 
I. L. R. 4 Pat. 139. > 

Lowndes K. C, and K. Brown for the Appellant. 

De Gruyther K. C. and Dube for the Respondents. 

Their Lordships judgment was delivered by 

Sir Lancelot Sanderson :—These are consolidated appeals by 
Kumar Kamakhya Narayan Singh, the plaintif in three suits, against 
three decrees of the High Court of Patna, the first two dated the 
6th of August, 1924, and the third dated the roth of March, 1925, 
by which the decrees of the learned Subordinate Judge were 
reversed and the plaintiff’s suits were dismissed. 

The first appeal, viz., No. 13 of 1926, related to Suit No. 58 of 
1920, which was instituted on the rst April, 1920. 

The plaintiff, being a minor and a ward of Court, sued through 
his next friend: the defendants were alleged to bethe heirs or 
assigns of Syed Mazaffar Hossein and Syed Mahamad Hossein. 

The plaintiff, as the proprietor of the Ramgarh estate, claimed 
a declaration that the defendants had no permanent and heritable 
interest in the villages Jabda and Jobdi. There was a further claim 
for possession of the said villages and mesne profits. 

The High Court came to the conclusion that the defendants had 
made a definite assertion of an adverse right more than twelve years 
prior to the suit, that they always claimed to hold as permanent 
mukarraridars, and that the suit was barred by article-144 of the 
Limitation Act. 

The material facts are as follows ;— 


. 
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r 
P,G The two above-mentioned villages were leased by the plaintifs 


1928. predecessor, Maharaja Shri Shri Ramanath Singh, on°the 31st 


Kumar Kamakhy, December, 1865, to the said Syed Mazaffar Hossein and Syed 


Narayan Singh Mahamad Hossein. 


Ram Raksha Singh, . The kabuliat, which was produced, shows that the lease was 

a P “‘mukarrari istemrari” at an annual rent of Rs. 344. The mukarrari- 

Sanderson dars undertook to cultivate the villages and keep the - tenants 
a contented. 


It was provided that they should have no right to transfer the 
villages, that they should not cut fruit-bearing trees, and that they 
would bear the expense relating to earth-work. 

On the 17th September, 1875, Syed Mahamad Hossein executed 
an ikrarnama stating that he had no interest in the lease. 

On the rst August, 1879, the other lessee, Syed Mazaffar ° 
Hossein, assigned his interest in the villages in consideration of the 
sum of Rs. 1,861 to Sahai Singh, who was the predecessor in title 
of the defendants 1 to 10. 

The deed recited that the said villages were held by Syed 
Mazaffar Hossein in perpetual mukarrari istemrari. 

Both the original lessees died about 1891, Sahai Singh, the 
assignee, remained in possession of the villages until his death, 
which occurred about rgr5 : since that time the defendants conti- 
nued in possession. 

It appears that the Ramgarh Raj had given a usufructuary mort- 
gage to one Narsingh Dyal Sahu, who was in possession of the two 
villages from 1891/1892 to 1897/1898, The mortgagee sued the 
original lessee, Syed Mazaffar Hossein, and the predecessor in title 
of the defendants for rent, and obtained decrees, which were duly 
paid by the defendants or their predecessor in title. It is an admit- 
ted fact in this case that no rent was paid to the original lessor, the 
Maharaja, or his successors by Sahai Singh, or the defendants, 
Notices to quit were served in 1915 and again on the 2oth August, 
1919, but the defendants remained in possession, and, accordingly, 
the suit was brought in 1920. 

In or about the year 1903, Sahai Singh apparently was willing 
to pay rent to the plaintiff’s predecessor in title, provided that his 
name was entered as the holder of the mukarrari interest and that 
he was given receipts made out in his own name. 

The plaintiff's predecessor in title refused to do this, but 
expressed his willingness to receive rent and give marfatdari receipts, 
Sahai Singh refused to accept marfatdari receipts, and consequently 
no rent was paid by Sahai Singh to the original lessor, 
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It may be taken as a fact that rent was paid to the mortgagee, 
ang that after thè mortgage came to an end about 1898, no rent was 
paid by Sahai Singh or the defendants to anyone. 

It appears that the predecessor in title of the plaintiff had insti- 
tuted suits for possession against the heirs and assigns of mukarrari- 
dars holding under leases similarin terms to the lease in the present 
case, 

In 1877 the predecessor in title of the plaintif was unsuccessful, 
but in 1303 he got a decree for possession against one Narsingh 
Dyal Sahu, The appeal to the High Court of Calcutta in that case 
is Narsingh Dyal Saku v. Ram Narain Singh (1). 

It was decided by the High Court, relying upon a decision of 
the Judicial Committee of the Privy Council, that the words 
“ mukarari istemrari ” do not in their lexicographical sense primari- 
.ly imply any heritable character in the grant as the term “ mourasi” 
does : but that they simply imply permanency from which ina 
secondary sense such heritable character might be inferred, it always 
being doubtful whether they meant permanent during the lifetime 
of the persons to whom they were granted or permanent as regards 
hereditary character, and that the words do not ger se convey an 
estate of inheritance. 

It was held that the tenures created by the leases in that case 
were grants tenable for the life of the grantee only and that they 
were neither heritable nor transferable. 

The position, therefore, seems to have been that from and after 
1877 the predecessor in title of the plaintiff was alleging that in the 
case of leases similar to that in the present appeal, the grant came 
to an end when the original lessees died. Onthe other hand, the 
mukarraridars were maintaining the position that such leases con- 
veyed an estate of inheritance—until in about 1903 the predecessor 
in title of the plaintiff succeeded in obtaining a detision in his 
favour. i 

It was not alleged on behalf of the plaintiff-appellant at the hear- 
ing of this appeal that the lease of December, 1865, was more than 
a lease for the life of the original lessees, but the abovementioned 
facts are material in considering the other contentiong urged on 
behalf of the parties to this appeal. 

It was argued on behalf of the plaintiff-appellant that when the 
mortgagee in possession demanded and received rent from the 
predecessor in title of the defendants, he was acting under the pro- 
visions of Section 76(a) of the Transfer of Property Act, 1882 ; 
that as long as the mortgage was in force the powers of the proprie- 

(1) (1903) I. L. R. 30 Calc. 883, 
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tor mortgagor M) vested in the mortgagee ; that when tfe term 
of the mortgage came to an end about the year 1898ethe predecessor 
in title of the defendants became the tenant of the predecessor 
in title of the plaintiff, and therefore that the defendants cannot set 
up adverse possession. 

It was argued further on behalf of the plaintiff that the nature 
of the tenancy was a holding over by Sahai Singh and his succes- 
sors upon the terms of the original lease, except as to duration ; that 
by reason of section 116 of the Transfer of Property Act, 1882, it 
became a tenancy from year to year ; that it remained in existence 
until notice to quit was given, and therefore that'the tenancy was in 
existence within twelve years of the institution of the suit and that 
the suit was not barred by the Limitation Act. 

The main question, therefore, to be determined is whether,’ after. 
the termination of the original lease in or about 1891, there was 
existing between the predecessor in title of the plaintiff and Sahai 
Singh or the defendants such a relation as to create a tenancy from 
year to year, : 

It is clear that there was no express recognition of the defen- 
dants or their predecessor in title as tenants by the plaintiffs prede- 
cessor in title. 

In their Lordships’ opinion, on the facts established in this case, 
the payment of the rent decrees obtained by the mortgagee against 
Syed Mazaffar Hossein, the original lessee, and Sahai Singh was not 
sufficient to create a tenancy between the mortgagor and Sahai 
Singh or the defendants, 

The mere payment of the rent decrees obtained by the mort- 
gagee is not inconsistent with the case of the defendants and their 
predecessors in title that they were permanent tenure holders, The 
payment of the rent may well have been made in order to preserve 
the tenure, on: which they relied from being sold. 

‘In their Lordships’ opinion, it has been established that the 
position between the predecessor in title of the plaintiff and the 
defendants’ predecessor in title was that, on the one hand, the 
Maharaja was asserting that the grant to the original mukarraridars 
conveyed a life interest only, and that after 1891 the predecessors 
of the defendants had no right to be in possession of the lands, 
On the other hand, the mukarraridars and their assignees were 
claiming that the lease was of a permanent heritable character, and 
that this was the position up to 1903, when Sahai Singh endea- 
voured to get his name entered asthe holder of a permanent 
tenure, and the proprietor refused, and would only agree to give 
marfatdari receipts, which Sahai Singh declined to accept, with 
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the result that,Sahai Singh remained in possession without 
paying any rent. 

So far from being in agreement as to a tenancy, the parties 
were at arm’s length, and, in their Lordships’ opinion, after the 
termination of the lease for lives, there was no recognition by 
the plaintiff or his predecessor in title so as to constitute the 
defendants or their predecessors in title tenants, as alleged by the 
plaintiff. In fact, the evidence shows that the then proprietor 
of the Raj refused to recognise the defendants’ predecessors as 
his tenants, 

In these circumstances their Lordships are of opinion that 
the plaintiff failed to prove that the relationship of landlord 
and tenant, on which he relied, was in existence within twelve 
yoars prior to the institution of his suit, and that, therefore, the 
plaintiffs suit for possession was barred by the Limitation Act, 
and this appeal should be dismissed, 

The second appeal, No, 82 of 1926, related to suit No. 87 of 
1920, which was instituted on the rst April, 1920. 

The plaintiff is the same as the plaintiff in the last appeal, and 
sued as the proprietor of the Ramgarh estate for a declaration 
that the defendants have no permanent and heritable interest in 
the three villages mentioned in the plaint, and that their right to 
possession ceased at the end of the Sambat year 1976, for posses- 
sion of the said villages and for mesne profits, 

The facts of this case are different from the facts in the last 
appeal, but the main issue between the parties is the same. 

In 1865 the wife of the then owner of the Ramgarh estate, 
acting on his behalf and with his consent, granted a mukarrari 
istemrari lease to Tulsi Mahto and Lachman Mahto. 

Lachman died'in 1866 and Tulsi died in 1883. 

The defendants xı to 3 and 5 are the heirs of the original 
mukarridars of the ‘three villages. The defendants 11 to 16 and 
19 to 22 are darmukarridars. 

The other defendants who contested the suit relied on a 
defence which succeeded at the trial, and which has not been 
disputed in this appeal. 

The learned Judge who tried the suit made a decree for 
possession in favour of the plaintiff, except as to 4'o9 acres 
being in the possession of certain defendants therein specified, 
The learned Judges of the High Court were of opinion that the 
décision of the learned Subordinate Judge in so far as he 
‘decreed the plaintiff’s suit for possession against the defendants 
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other than the defendants 6 to 9 should be set aside, and accord- 
ingly the plaintiff's suit was dismissed in toto. . 

The plaintiff alleged that the right of the lessor and his heirs 
to re-enter accrued on the death of the last surviving grantee, 
viz, in 1883, but that the defendants, who were the heirs or 
assigns of the original grantees, remained in possession with the 
assent of the landlord as tenants from year to year; that at the 
time of the preparation of the record of rights they asserted that 
they were entitled to continue in possession as mukarrari istimrari- 
dars, Notices to quit, therefore, were served in z915 and again 
in September, 1919, but the defendants remained in possession, 
and this suit was instituted in 1920, 

After the death of the last survivor of the original mukarrari- 
dars, the heirs remained in possession and paid rent to the pre- 
decessor in title of the plaintiff, but receipts were given in the 
marfatdari form, 7, ¢,, the receipts were made out in the names of 
the original mukarraridars, but the names of the persons who 
made the payment were also entered in the documents. 

This practice was continued until about the year 1898, 

At or about that time one of the defendants went to Padma 
and requested the Maharaja to accept rent and give a receipt to 
the person paying the rent in his own name. 

The Maharaja refused to accept the rent and to grant a receipt 
as requested. f 

After that time no rent was paid, and it was alleged in evidence 
on behalf of the defendants that no demand for rent had been 
made .on behalf of the Maharaja since the above-mentioned 
incident, 

Asin the first appeal, it was agreed by the parties to this 
appeal that the original lease of 1865 conveyed a life estate 
only. 

It was, however, contended on behalf of the plaintiff-appellant 
that after the death of Tulsi Mahto in 1883 the heirs of the original 
mukarraridars, who remained in possession, were tenants on 
sufferance, and that when they paid rent, which was accepted by 
the predecessors in title of the plaintiff, they became his tenants 
from year to year by operation of law that this tenancy continued 
until it was determined by the notice to quit, and consequently 
that the suit was in time, 

In short, it was argued that the relationship of landlord and 
tenant between the predecessor in title of the plaintiff and the 
heirs of the original mukarraridars came into existence in 1883 ; 
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and that the mere non-payment of rent al not put an end to 
, such relationship, which existed until the notice to quit was 
given in 1919. 

The main defendants alleged that the heirs of the original 
mukarraridars and their assignees had been in adverse possession 
of the property in suit for more than twelve years before the suit, 
by right of permanent mukarrari interest therein, and the High 
Court accepted this contention and decided the appeal in their 
favour. 

In answer to this argument it was urged on behalf of the plain- 
tiff-appellant that, where a tenant admits that he holds as a tenant of 
the person who claims to be his landlord, but disputes the terms of 
the tenancy and sets up terms more favourable to himself, he does 
not, though he fails in establishing a more favourable tenancy, so 
far deny his landlord’s title as to work a forfeiture, and that a man, 
who admits he is a tenant cannot rely on adverse possession by 
asserting a larger tenancy than that admitted by his landlord ; 
and that when the persons who are defendants in an ejectment suit 
are tenants, they cannot obtain the right of permanent occupancy 
by prescription. 

The decisions in Makaraja of japan v. Rukmini Pattamaha- 

devi (1); Maharani Beni Pershad Koeri v, Dudh Nath Roy and 
others (2); Madhavrao Waman Saundalgekar and others vy. 
Raghunath Venkatesh Despande (3) and Nainapillai Marakayar y. 
Ramanathan Chettiar (4) and other cases were referred to. 
_ Their Lordships do not think it necessary to refer to the aboye- 
mentioned cases in detail, for the facts of the present case 
do not, in their opinion, bring it within the rulings contained 
therein. 

In this case the evidence goes to show that that after the expir- 
ation of the lease for lives the plaintiff’s predecessor in title did 
not, in fact, claim to be:the landlord, he did not admit any tenancy 
on the part of the defendants or their predecessors and he did 
not, in fact, allow the defendants or their predecessors to be in 
possession as tenants. 

__. Their Lordships need not.refer again at any length to the posi- 
tion which existed at the material times between the plaintifi’s 


(1) (1918-9) L. R. 46 I. A. 109 (118); 29 C. Le J. 528. 
(2) (1899) L. R. 261. A. 216 ; I, L. R, 27 Cale. 156. 
(3) (1923) L, R. 5o I. A. 255; I. L. R. 47 Bom. 798 ; 28 C. W. N. 857. 
(4) (1923) L. R. 51 L A. 83; I. L. R. 47 Mad. 337; 23 C. W. N, 809. 
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predecessor in title and the mukarraridars of the estate. 
It may be summed up in the words of the learned® Judge whoe 
delivered the judgment in the High Court:— 


“The Ramgarh eztate consistently and uniformly held out that 
the estate granted under the istemrari mukarrari deeds was only a 
life estate to enure during the lifetime of the grantees. The heirs 
of the grantees equally consistently insisted that the grants were 
permanent and heritable grants,” 

This was the state of things when Tulsi Mahto died in 1883. 

The question then arose what was the position of the heirs of 
the mukarraridars. 


The heirs were claiming a permanent right and endeavouring 
to establish it by getting the landlord to accept rent and give a 
receipt in their name, The landlord was receiving the rent, but 
protecting himself by giving receipts in the names of the original 
mukarraridars. : 

In their Lordships’ opinion the effect of this was that the 
tent was paid and received by the parties respectively without 
prejudice to their above-mentioned contentions until the question 
of the rights in respect of the lease was settled. 

Then there came’a time, viz., about 1898, when the defen- 


.dants, who are heirs of the mukarraridars, or one of them on their 


behalf, demanded receipts in their own name ; the landlord refused 
to give such receipts and no more rent was paid. 


The question is whether it can be inferred from these facts 
(because there is no express agreement) that there was an implied 
agreement between the plaintiffs predecessor in title and the 
heirs of the original mukarraridars that they should continue in 
possession as tenants from year to year, for it was admitted on 
behalf of the plaintiff-appellant that unless he can establish that 
there was such a tenancy, he cannot succeed in this appeal. i 

In their Lordships’ opinion this appeal must be decided upon . 
the special facts of the case, which go to show, as already stated, 
that after the lease for lives expired the plaintiffs predecessor in 
title did not recognise the heirs of the mukarraridars -as tenants, 
He was aware of the position taken up by the heirs ‘of the original 
mukarraridars and the permanent right which they claimed and 
which they were desirous of establishing, and he was at pains 
not to do anything which might be taken tə recognise that right. 
The parties were really ‘at arm’s length, the heirs of the original 
lessees were asserting their permanent interest with a liability to 
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pay rent, a right which the Maharaja refused to recognise, but 
which they continued to assert consistently and which they had 
asserted ever since the death of Tulsi Mahto in the year 1883. 

It was argued that the principle contained in the provisions 
of section 116 of the Transfer of Property Act, 1882, should be 
applied, for although it could not be said that this case came 
expressly within the provisions of the section, it was argued that 
the provisions thereof should be used by way of analogy as 
laying down a rule of equity and good conscience, In their Lord- 
ships’ opinion this is not a case of the lessee or underlessee holding 
over within the meaning of the section, but even if the case were 
to be considered on the assumption that the provisions of the sec- 
tion were applicable, the facts of this case would go to show, as 
already stated, that the parties in paying and accepting rent after 
the expiration of the lease for lives were acting without prejudice 
to their respective contentions, and it would have to be held that 
there was dn “agreement to the contrary,” which would prevent 
the application of the provisions of the section in the present 
case, 

Much reliance was placed by the learned counsel who appeared 
for the plaintiffappellant on the case of Jadu Nath Belel v, 
Raj Narain Mukherjee (1). The learned counsel argued that the 
above-mentioned case was on all fours with the case now under 
consideration. 

Their Lordships are unable to take that view, A reference 
to the case will show that the facts of the cited case are mate- 
rially different from the facts of this case. 

The learned judges of the High Court, in the cited case 
stated in their judgment ;— 

“Tt appears that after his purchase Jadu Nath Belel held the jote 
in the name of the original tenant. . . and both parties must 
be held to have accepted the position that Jadu Nath Belel was 


paying rent inthe name of the old tenant and that the plaintiff 
was his landlord.” 


Their Lordships are not concerned to express any opinion as 
to the correctness of the above-mentioned decision, it is sufficient 
for them to note the finding of fact, upon which the case rested. 

On the facts of the case now before the Board, their Lordships 
have arrived at the conclusion that the predecessor in title of the 
plaintiff did not recognise the heirs of the mukarraridars as his 


i (1) (1912) 17 C. W. N. 459 
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tenants from year to year, which finding in itself differgntiates the 
case from the above-mentioned cited case. 

Their Lordships, therefore, are of opinion that the plaintiff's . 
claim for possession was barred by the Limitation ee and that 
this appeal should be dismissed. 

The third appeal, No. 102 of 1926, related to suit No. 35 of 
1919, which was instituted on the 2oth February, 1919. 

The plaintiff is the same asin the two other suits and sued as 
the proprietor of the Ramgarh estate, in respect of certain villages 
mentioned in the plaint ; he claimed (1) a declaration that the 
defendants have no permanent and heritable interest in the said 
villages and that their right to possession ceased at the end of the 
Sambat year 1974, (2) possession of the villages, and (3) mesne 
profits. f l 

The defendants were alleged to be heirs or assigns of Bhagwan 
Ram Pandey and Mohan Ram Pandey. 

The learned Subordinate Judge gave a decree for the plaintiff 
against the defendants, with the exception of defendants 20, 
20 (a) and 21. 

The learned Judges of the High Court allowed the appeal and 
dismissed the plaintifs suit. 

In 1866 the then proprietor of the Ri estate granted a 
mukarrari istemrari lease to Bhagwan Ram Pandey and Mohan 
Ram Pandey. 

Mohan Ram Fandey st the survivor of the two lessees, died in 
“1884, 

As already stated, it is not now alleged that the lease of 1866 
would be effective for more than the lives of the above-mentioned 
lessees. The predecessor in title, therefore, of the plaintiff became 
entitled to possession of the said villages in 1884 and this suit was 
not brought until rgrg. 

The main point in this appeal is the same as in the second, 
which has already been considered. 

Indeed, the learned counsel who appeared on behalf of the 
plaintiff-appellant stated that there was no material difference 
between the second and the third appeals, 

The learned Judges of the High Court came to the conclusion 
on the facts of this case that the plaintiff's predecessor in title was 
not willing to recognise the defendants as ‘tenants, and that the- 
suit was barred by the Limitation Act. ; 
` Their Lordships are of opinion that this conclusion is correct 
and that the evidence in this appeal is not sufficient to establish 
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the case which, the plaintiff admittedly has to make out in order to 
sficceed, viz., the existence of a tenancy from year to year between 
the predecessor of the plaintiff as landlord, on the one hand, and 
the heirs of the mukarraridars as tenants on the other hand. 

They are therefore of cee that. this appeal also should be 
dismissed. 

In their Lordships’ o opinion, all three appeals should be dismiss- 
ed with costs, and they will humbly advise His Majesty accord- 
ingly.. 

Solicitor, India Office Solicitor for the Appellant. ` 

Watkins and Hunter—Solicitors for the Respondent. 


Ki Jer. 7 Appeals dismissed, 


PRESENT :—Lord Phillimore, Lord Blanesburgh; 
and Mr. Ameer Ali. 


. HITENDRA SINGH, since deceased, (now pisini aa 
JAGDISH NANDAN SINGH) AND OTHERS 


p. 


MAHARAJADHIRAJ SIR RAMESHWAR SINGH 
BAHADUR AND ANOTHER. 


[ON APPEAL FROM THE HIGH COURT OF JUDICATURE AT PATNA.] 


Hinds Law —Mithila School-=Gift by husband to wife—Distinction between a 
pure and simple gift and a gift for consideration (hiba-bil-ewas)—Absdlute 

. title conveyed to wife—Hiba-bil-ewan treated as sale under Muhammadan 
Law, 


On the 17th ‘April 1876, by a deed described as a Aiba-bil-ewas, one Durga 
Dutt, a Mithila Brahwan governed by the Mithila School of Hindu Law, trans- 
ferred to his wife Bahuasin the property in suit for a consideration of Rs, 41,000 
odd. The material terms of this document are set out in their Lordships’ judg- 
ment, and also in the judgment of Mr. Justice Das in the Court below, (see J. L. 

R, 4 Pat. at p, 534): 

Held, upon the construction of the document of 1876, that inasmuch as it was 
a gift for consideration, the terms of the transfer in this case actually conveyed all 
the rights of ownership to Bahuasin and that she took the property in full right of 
ownership, with, of course, the power to aljenate. 
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Under the PN law a transfer by way of a Aiba-bil-ewos is treated 
as a sale and not as a gift. The limitation ‘imposed by the Mithila law, which 
declares that gifts by husbands will only convey a life interest to the wife, applies 
exclusively to pure and simple gifts, and not to a gift for consideration such as in 
the present case: Surajmaniv. Rabi Nath Ojha (1) and Ramachandra Rae v. 
Ramachandra Rao (2) referred to. 

Appeal No. 86 of 1926 from a judgment and decree of the High 
Court, Patna, (Dawson Miller C. J., Das and Foster JJ. ), dated the 
16th February 1925, which affirmed a decree of the Court of the 
District Judge of Darbhanga, dated the tarh „November 1923, dis- 
missing the Appellants’ suit. 


From the decres of the District Judge dismissing their suit the 
plaintiffs appealed to the High Court of Judicature at Patna. The 
appeal was heard by Mr. Justice Das and Mr. Justice Foster, who 
delivered dissenting judgments on the Toth December, 1924. 


In consequence of the difference of opinion between the two 
learned Judges the case was referred to the learned Chief Justice 
(Sir Dawson Miller), who, on the 27th January 1925, delivered “his 
judgment, by which he agreed with Mr. Justice Foster. 


In accordance with the judgment of Sir Dawson Miller, a decree 
was passed by the original Berich (Das and Foster, JJ.) on the {16th 
February 1925, dismissing the appeal, and from that decree the 
appellants preferred the present appeal. to His Majesty in 
Council. 


The judgments delivered in the High Court will be found 
reported at length in I. L. R. 4 Pat. sro. 


Lowndes K. C. and McNair for the Appellants. 
-Upjohn K. C. and Dube for.the Respondents. 
Their Lordships’ judgment was delivered by 


Mr. Ameer Ali :—Their Lordships do not consider it necessary 
to call upon the respondents in this case, as the question for deter- 
mination lies within a small compass and they have no doubt on 
the answer. The facts which have ` given risé to this litigation are 
fully stated in the judgments of the ‘Courts in India ; but a short: 
resume is necessary to elucidate how the question has arisen in this 
čase. 


B: appears that one a urge Dutt Singh, who owned 7h-tnne 


` (1) (1907) L. R. 35 1. A. 3h L. R. 30 All. 34;7C. L. Jagi, 
- (a) (1922) L. R. 49 L A. 129, ` i 
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share of the village of Laheri which he held under a babuana grant 
in the District*of Darbhanga, found himself considerably involved 
in debt in 1876 ; and his property was threatened with sale in exe- 
cution of decrees against him. In order to pay off the debt which 
amounted to over Rs. 41,000, he professed to transfer to his wife 
Anuragin Bahuasin the property in suit for a consideration of 
Rs, 41,000. The transaction between husband and wife is, in these 
proceedings, called a Aiba-dil-ewas, and the question for determina- 
tion turns upon the construction of this document, 

The debt for which the transfer was ostensibly executed was 
discharged with the money Durga Dutt Singh obtained under it. 
Their Lordships purposely use the word “ostensibly” in order to 
leave their decision until later in the course of the judgment, 

On the 15th December, 1890, Durga Dutt Singh and his wife, 
the Bahuasin, executed a deed of mortgageto the Maharaja of 
Darbhanga, now represented by the defendant, in order to satisfy 
certain decrees which were in execution against them;and as 
security for the principal and interest mentioned in the bond, they 
hypothecated the same share in Taluka Laheri. This mortgage deed 
was signed by the second plaintiff on behalf of his mother Anuragin 
Bahuasin and was attested by the plaintiffs one and three. 

On the 5th April, 1897, the Maharaja of Darbhanga obtained a 
decree for the sale of the mortgage-properties against both Durga 
Dutt Singh and his wife. In execution of the above decree the 
mortgage-properties were put up for sale on the axst of May, 1902, 
‘and purchased by the decres-holder with the permission of the 
Court.. The application for setting aside the sale was preferred by 
both Durga Dutt Singh and his wife, and various grounds were 
alleged. Whilst this application was pending in Court the Bahuasin 
died (on the rst February, 1904), and the plaintiffs appellants were 
substituted in her place. 

The Subordinate Judge of Muzaffarpur, within whose jurisdiction 
the village in suit lay, on the zoth June, 1904, overruled the objec- 
tions and confirmed the sale. His decision was affirmed on Appeal 
by the High Court of Calcutta on the 16th June, 1906. 

The present appellants had in the interval brought a suit on the 
23rd February, 1906, against the defendant inthe Court of the 
Subordinate Judge of Muzaffarpur, making Durga Dutt Singh, 
their father, a defendant in‘the suit. Various allegations were put 
forward in the plaint ; but no ground as is now made that the 
Bahuasin, the plaintiffs’ mother, had not a transferable estate under 
the deed of gift of 1876, was put forward. The appellants did not 
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i 
proceed with the case ; they applied to the Court for permission 
1928. to withdraw it on certain grounds, to which their Loriships do not 
consider it necessary to refer. 
Maharajadhiraj A In spite of the objections of the defendant the Court allowed it 
Rameshwar Singh tO be withdrawn with liberty to bring a fresh suit. This Order is 

ahadur, dated 16th March, 1907. 

Mr. Ameer Ali. The plaintiffs took no action in respect of the property or the 

cose transaction under which it was purported to be transferred to the 

lady by Durga Dutt Singh, until 1918. The present suit was brought 

on the 24th July of that year in the Court of the Subordinate Judge 
of Darbhanga, 

In their plaint they allege that their mother, the Bahuasin 
was the owner of 7 annas and odd shares in Taluka Laheri under 
the terms of the document of the 17th April, 1876, executed by 
their father; that the latter owed a sum of nearly two lakhs of 
rupees to the Maharaja of Durbhanga, and that his wife was 
in no respect responsible for the debt, and that “ Durga Dutt 
Singh, taking advantage of his position of authority and influence 
over his wife, mortgaged the property” and that “she was induced 
to become a party thereunder by a misrepresentation that the 
husband’s debts were binding on the wife.” 

The Subordinate Judge framed a number of issues relating to 
the title of the plaintiffs, and without trying the facts he held on 
the legal objections of the defendants that the suit was not 
maintainable. He accordingly dismissed the action, The case 
came upon appeal to the High Court of Patna, and the learned 
Judges being of opinion that it was necessary that the facts 
should be tried set aside the order of the Subordinate Judge and 
temanded the case for a trial on its merits, 

The Subordinate Judge then took evidence and gave judg- 
ment. He held that the transfer by the husband to the wife in 
1876 was a dona fide and not a a nominal or illusory transaction, 
He held further that Durga Dutt Singh made over possession of 
the property to his wife in pursuance of the Aiba-dil-ewas, 

One point arose in the argument before the Subordinate 
Judge in connection with the transfer of 1876, which it is 
admitted had never been previously raised in any proceeding. It 
related, in fact, to the point which their Lordships have to decide ` 
now, namely, whether under the Aida-Ji/-ewaz, the mother of the 
plaintiffs, took an absolute title which entitled her to alienate the 
property conveyed to her. It was contended by the plaintiffs in 
the course of the argument that she had no right to mortgage the 
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property in 1890, This view has been accepted by Mr, Justice 
Das, one of the learned Judges before whom the appeal came for 
hearing after the remand. Mr. Justice Das held that as Durga 
Dutt was a Mithila Brahmin governed by the Mithila law, the gift 
that he made to-his wife did not convey to her an absolute 
title giving her the power of alienation and that therefore the 
transaction was ineffective. Mr. Justice Foster has taken a 
different view. On account of this difference of opinion the case 
went before the Chief Justice Sir Dawson Miller who has agreed 
with Mr. Justice Foster, and has held that on a proper construc- 
tion of the document of 1876, full rights were conveyed to the 
Bahuasin by Durga Dutt Singh, and she had an absolute title in the 
property, He agreed. with Mr. Justice Foster and accordingly 
dismissed the suit. 

The Asda-dil-ewas of April ryth, 1876, begins with describing 
Durga Dutt Singh as the absolute proprietor of 7 annas 8 gandas of 
the property. It then recites that there was a decree against 
Durga Dutt for Rs. 41,000 odd. It was under execution in the 
Court of the District Judge. The debtor further states in the 
4iba-bil-cwas that he was unable to procure money for the payment 
of the decretal amonnt, and then the document proceeds as 
follows :— ; 

* As asale (of the property) will entail loss of the said two 
Milkiat properties on sale, belonging to me, the executant, I, of my 
own free-will and accord, have out of the said two mauzas on sale 
made a gift for consideration (Aiba-di/-ewas) of 7 annas 834 gandas 
share, etc, together with fruit-bearing and non-fruit bearing 
trees, Ahars, Pokhars, reservoirs, tanks, Pucca and Kucha 
Wells, Sair, salt Sairs, occupied and unoccupied houses of 
tenants, all Zamindari rights, which I have in my possession 
up :to this time, without participation of anyone, to my wife 
Musammat Anuragin Bahuasin on receiving ,from her Rs, 41,532 
as.6 p.8 k.16 m.16 in cash and having paid therewith the 
decretal amount due to the said decres-holder got the properties 
released from sale and put the said Musammat in possession of the 
gift properties. The said Musammat should have and hold possession 
of the gift properties and enjoy the produce thereof generation after 
generation, and I, the executant and my heirs and representatives 
neither have nor shall have any demand or dispute with respect 
to the gift properties or the consideration thereof as against the 
said Musammat, her heirs and representatives. Should I, the exe- 
cutant, my heirs and representatives make any claim or put forward 
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A any demand in respect of the gift properties or the consideration 
1928. thereof the same shall be deemed null and void.” E 
Hiteada Sin gh Their Lordships have no doubt that it was not a gift pure and 


v. _ 7 simple. Upon the findings of fact arrived at by the Courts in India 
Fame Gack the transfer was for consideration. The consideration was not 
Bahadur. illusory ; it was substantial, Under the Mohammedan law a 
Mr. Amoer Ali. transfer by way of a Atbs-dtl-ewaz is treated as a sale and 
a not as a gift. The limitation imposed by the Mithila law, 
which declares that gifts by husbands will only convey a 
life interest tothe wife, applies exclusively to pure and simple 
gifts, and not to a gift for consideration such as in the present 
case. It is unnecessary in this view to refer to the decisions 
cited on behalf of the appellants. It may be desirable, however, 
to draw attention to section 8 of the Transfer of Property Act (IV 
of 1882), which declares as follows :— 
“ Unless a different intention is expres sed or necessarily implied, 
a transfer of property passes forthwith to the transferee all the 
interest which the transferor is then capable of passing in the 
property, and in the legal incidents thereof.” 
In Surajmani v. Rabi Nath Ojha, (1) the question turned on 
the word “ Maik” used in the transfer to the donee. This 
Board held that full Tights of ownership were transferred to the 
donee in that case 
Lord Buck insster in Ramachandra Rao v, Ramachandra Rao (2) 
broadly laid down the principle as follows :— 
“ Their Lordships do not, therefore, propose to embark upon 
the consideration of what the effect of the deed of gift in favour of 
Thulja Boyee might be correctly determined to be, butas some 
misapprehension appears to exist as to the effect of certain decisions 
of the Board, and notably Surajmani v. Rabi Nath Ojha (1) their 
Lordships think it desirable to remove this doubt, lest error 
should creep into the administragon of the law in India with regard 
to the rights of a. Hindu widows In the case referred to, when 
originally heard before the High’ Court, it had been stated that 
under the Hindu law in the case of a gift of immovable property 
to a Hindu widow, she had no power to alienate unless such power 
was expressly conferred. The decision of this Board did no more 
than establish that that proposition was not accurate, and that it was 
possible by the use of words of sufficient amplitude to convey in the 
terms of the gift itself the fullest rights of ownership, including, of 
(1) (1907) L. R. 35 I 'A.17;7 C. L J. 131. sah 
(2) (1922) L. R. 49 I. A. 12g ; 35 C. Le Ja 545 aae 
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coursd, the power to alienate, which the High Court had thought 
required to be, added by express declaration,” 


In this view of the case it is unnecessary to discuss whether 
the suit was barred under the Statute of Limitation, or whether it 
was maintainable having regard to the fact that the cancellation of 
the documents was not asked for in the plaint. Assuming that 
the plaintiffs are right in their contention, that the suit is not barr- 
ed, nor are they precluded from claiming the property in suit, 
their Lordships are clearly of opinion that the terms of the transfer 
conveyed to the transferee full rights of ownership. As they un- 
derstand the Mithila lawa simple and pure gift by the husband 
to the wife does not convey to her absolute ownership. She takes 
it only for her life without any right of alienation unless power 
of alienation is expressly conferred on her. In this case it is clear 
that all the rights of ownership are actually conveyed to the wife. 
Their Lordships have no doubt either in principle or upon prece- 
dent that the Bahuasin took the property in full right of owner- 
ship. 

That being their Lordships’ opinion, the appeal fails and they 
will humbly recommend to His Majesty that the appeal should be 
dismissed with costs. 


Watkins and Hunter ; Solicitors for the Appellants, 
Pugh & Co: Solicitors for the Respondents. 
Ke J. R. Appeal dismissed. 
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CRIMINAL REVISION. 


Bejore Sir Charu Chunder Ghose, Knight, Judge, and 
Mr, Justice Jack. 


RAM PROSAD MAITRA 
v. 
EMPEROR.* 


Criminal Procedure Code (Act V of 1898}, Section 203—Complaint, dismissal of— 

Complainant not examined on oath—Legality—Further enquiry, 

It is not illegakto dismiss a complaint under section 203 Criminal Procedure 
Code without examining the complainant on oath where the complainant by 
absenting himself on the dates fixed for hearing did not afford an opportunity to 
the Magistrate of examining him on oath. Further enquiry was accordingly 
refused, 

Application for Revision under section 435 Criminal Procedure 
Code.’ 

The complainant Raja Pramatha Nath Malia wrote a letter to 
the Superintendent of Police at Howrah ‘on the 25th lebruary 1927 
to the effect that Kanai Lal -Misra was the sisters sonof Rani 
Shyama Sundari Debi of Sheersole and was treated very affectionately 
by the Rani, thatthe Rani suddenly fell ill of apoplexy onthe 
rath of February 1927 and Kanai went to Sheersole, that on the 14th 
February 1927, the accused Ram Prosad (petitioner in the High 
Court) and one Shiva Das Chatterjee, an officer of the Rani, entered 
the residence of the Rani and removed two boxes and one bundle 
from the residence of the Rani to the place of residence of the 
aforesaid Kanai Lal Misra and it was alleged that the Raja was 
the sole reversioner on the death of the Raniand the owner of ail 
the moveable and immoveable properties left by her. The Police 
treated the letter as the First Information Report under section 380 
Indian Penal Code and the matter was investigated by them and it 
was found that the charge of theft failed. On the rth March 1927 
the Raja filed a petition before Mr. H.-C. Bose Deputy Magistrate 
of Howrah but the complaint was dismissed by him on the a3rd 
March 1927. The complainant was not present either on the rrth 
March or on the 23rd. March 1927 and was not examined on oath. 


* Criminal Revision No. 112 of 1928, against the order of P. C. De Esq., 
Sessions Judge of Hooghly, dated the 7th December, 1927, directing a further 


enquiry against the order of dismissal of H.C. Bose Esq., Deputy Magistrate, 
Howrah, dated the 23rd March, 1927. 
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Again% the said order of dismissal the complainant made an appli- 
cation to the Sessions Judge of Hooghly who set aside the order of 
dismissal and directed a further enquiry into the matter on the yth 
December 1927. Against the said order the accused petitioner 
moved the High Court. 

Babus Suresh Chandra Talugdar and Mahendra Kumar Ghose 
for the petitioner. 

No one for the Oppo site party. 

The judgment of the Court was as follows :— 

In this case, the complaint was dismissed under section 203 
Criminal Procedure Code. Subsequently, the matter went before the 
learned Sessions Judge and he was of opinion that.the complaint 
should not have been disposed of under section 203 Criminal Proce- 
dure Code without the complainant being examined on oath. It 
appears, howev er, that the complainant was not present in Court on 
any of the dates on which the matter came before the Magistrate. 
Therefore, the Magistrate had no opportunity whatsoever of examin- 
ing the complainant on oath. It was the business of the complainant 
to be present in Court, if he desired to have his statement taken on 
oath, As already stated, he not being present in Court, the matter 
was disposed of by the Magistrate under section 203 Criminal Proce- 
dure Code. Ina case like this where the complainant does not 
choose to be present, he cannot be heard afterwards to say that the 
matter should be sent back to the Magistrate for further enquiry. 
In this view of the matter, the order made by the learned Sessions 
Judge is set aside. The Rule is accordingly made absolute. 


D, K, R Rule made absolute. 
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Before Mr. Justice M. N. Mukerji. d 
ASHITA RANJAN BOSE ` . 


v. 


THE EMPEROR* 


Summons case—Assam Labour and Emigration Act (V1 of 1901), Secs. 164, 213— 
Criminal Procedure Code (Act V of 1898) Sec. eae Leen 
—~Abeiment of recruitment-—-Distinction, 


An offence under section 164 read with section 213 of the Assam Labour and 
Emigration Act is an offence relating to a summons case and section 242 of the 
Code of Criminal Procedure is applicable to the trial of such a case. 

The process of emigration is entirely diffrent from the process of recruiting. 

The process of recruiting must terminate before the process of emigration 
begins. 

A complaint was lodged against the accused, an agent of a C ompany, who are 
forwarding agents of tea labourers recruited in different parts of India, to the 
effect that he assisted and caused to emigrate certain coolies in contravention of 
the Assam Labour and Emigration Act. The accused was tried under section 164 
read with section 213 of the Act. The case put forward against him was that he 
assisted in the emigration of those coolies in contravention of law. The Magis- 
trate convicted him holding that he abetted the illegal recruitment of coolies with 
full knowledge that the recruitment was illegal : 


Held, that there was no proper trial of the case against the accused. 

Application for Revision under section 435 of the Code of Cri- 
minal Procedure. 

The accused was convicted under section 164 read with section 
213 of Act VI of 1g0r and sentenced to pay a fine of Rs. 200 or in 
default rigorous imprisonment for ı month. On appeal the convic- 
tion and sentence were confirmed. The accused then moved the 
High Court. Other facts will appear from the judgment. 


Babu Sures Chandra Talugdar for the Petitioner. 

Babu Debendra Narain Bhattacharjee for Mr. Khundkar for the 
Crown. 

The following judgment was delivered by 


Mukerji, J.: This Rule has been issued to show cause why the 
conviction of the petitioner and the sentence passed on him should 


* Criminal Revision No, 54 of 1928, against the order of A. L, Blank Esq., 
Officiating Sessions Judge of Assam Valley Districts, dated the 28th October, 
1927, affirming that of M, Ahmad Esq., Magistrate, Dibrugarh, dated the 27th 
May, 1927. 
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not be set aside on ground No. 2 mentioned ‘in the petition. The 
petitioner has been convicted under section164 read with section 213 
of Act VI of rg01 (Assam Labour and EmigrationAct) and has been 
sentenced to pay a fine of Rs. 200, The order of conviction and 
sentence was passed, in tho first instance, by a Magistrate at 
Debrugarh and the same has been confirmed on. appeal by the 
Sessions Judge of the Assam Valley Districts. Ground No, 2 of the 
petition upon which this Rule has been issued runs in these 
words : “For that the assumption of the learned Sessions Judge that 
a recruiting Sardar must accompany every batch of coolies and the 
imputation of the petitioner’s guilty knowledge therefrom are wrong.” 
There was a considerable amount of confusion in the proceedings 
that took place in the Courts below in connection with this case 
and a perusal of the record discloses certain facts which I shall 
presently narrate ånd which will speak for themselves, 

The petitioner was an agent of Messrs. Medland Bose and Co. 
ata place called Amingaon. Messrs. Medland Bose and Co. are 
the forwarding agents of tea labourers recruited in different parts of 
India, Certain coolies were recruited for the Madhuting Tea estate 
by one B. K. Banerjee who, however, did not have a license for 
recruitment of coolies. The said coolies were despatched by 
Messrs. Medland Bose and Co. to Amingaon and the petitioner 
received those coolies and sent them to the Madhuting Tea estate. 
These shortly are the facts of the case upon which the petitioner 
was tried. The Manager of the Madhuting Tea estate was at 
first put upon his trial when it was discovered that the said B. K. 
Banerjee had no lisense to recruit coolies and he was convicted. 
Thereafter, it appears that a complaint was lodged in the Court of 
the Magistrate at Debrugarh by somebody whose initials cannot be 
deciphered in these words: ‘‘ To the Magistrate, Debrugarh ¢ Sir, 
I have the honour to apply for summons against the following 
accused under secs, 164/213 of Act VI of 1901, The history 
of the case is herewith put up.” The name of the accused was 
given as “ A, R, Bose of Amingaon, agent to Messrs. Medland Bose 
& Co.” The history of the case which is said to have been put up 
along with the complaint consists of a sheet of paper which is 
headed as containing ‘points in respect of and relevant to the 
illegal recruitment of coolies by B. K. Banerji and the assistance 
tendered in these transactions by A. R. Bose.” It refers to four 
Challans by their numbers and dates and states that the said A, R. 
Bose assisted and caused to emigrate the coolies mentioned in the 
said Ghallans in contravention of Act VI of rgor, On this com- 
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plaint, summons appears to have been issued against the petitioner 
under sections 164/213 of the Act. No copy, however of this sum? 
mons is to be found on the record. But the summons that were 
issued on the witnesses are available and they show only that the 
offence for which the petitioner was being tried was an offence under 
the Emigration Act. There is no reason to suppose that the 
summons that was issued against the petitioner was in different 
terms. However that may be, an offence under section 164 read 
with section 213 of Act VI of rgor is an offence relating toa 
summons case and section 242, Criminal Procedure Code, evidently 
applies to the trial of such a case, It does not, however, appear 
from the record that the substance of the accusation that the pro- 
secution desired to make against this petitioner was made’ known 
to him in accordance with the provisions of section 242 Code of 
Criminal Procedure. If, in point of fact, the provisions of this 
section were not complied with, then that would in itself be a 
ground for setting aside the whole trial. Iam not sure, however, 
whether the said provisions were complied with or not, All that can 
be said is that there is no record with reference to this matter 
amongst the papers that are before me. Thereafter, it appears, one 
witness was examined on behalf of the prosecution, namely, U., C. 
Burdalai who happened to be the Manager of the Madhuting Tea 
estate. It is really upon the svidence of this witness coupled 
with the documeatary evidence that was adduced in the case 
that the conviction of the petitioneris based. It may be men- 
tioned here that of the four challans that are referred to in the his- 
tory of the case that was filed along with the petition of complaint, 
the one which concerns the present case is challan No, 172 bearing 
date the 17th April 1926—the challan relating to the despatch of 
16 coolies. From the note as regards the history of the case, it 
woukl appear that the petitioner was charged with having assisted 
in the emigration of the said 16 coolies referred to in challan 
No. 172. That substantially may be taken to be the case that was 
put forward against the petitioner by the prosecution in the trial 
Court. Inthe judgment which the learned Magistrate passed 
convicting the petitioner under section 164 read with section 
213 0f the Act, he, first of all, set out the facts relating to the 
parts taken in this affair by the manager of the Madhuting 
Tea estate, and B. K, Banerji and Messrs. Medland Bose and 
Co, Having done so, he stated the facts that the accused received 
the coolies illegally as the recruiting agent B. K, Banerji 
had no license for recruitment of coolies and that the accused 
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forwarded the said coolies from Amingaon to the Madhuting 
e Tea estate, The learned Magistrate then stated in his judg- 
ment that the accused must have been well aware that the Madhut- 
ing Tea garden had sent no licensed recruiter for recruitment of 
the coolies and thereafter he recorded a finding to the effect that 
no recruiting Sardar accompanied the coolies to Amingaon and 
that when the accused despatched them from Amingaon no garden 
Sardar was sent along with the coolies. From these findings, the 
learned Magistrate ultimately recorded a general finding to the effect 
that the accused took part in the illegal recruitment with full know- 
ledge thatthe recruitment was illegal. Reading the judgment of 
the learned Magistrate as a whole, it seems to me that he did not 
keep in view the distinction between the different kinds of offences 
that are contemplated by section 164 of the Act, That section runs 
in these words: “Whoever knowingly recruits, engages, induces 
or assists or attempts to recruit, engage, induce or assist any per- 
son to emigrate in contravention of any of the provisions of this Act 
etc.” If the case that was put forward against the petitioner in the 
petition of complaint was to be adhered to, the only question 
which the Magistrate had to determine was whether the petitioner 
had assisted in the emigration of the coolies because the petition 
of complaint read with the history of the case did not refer to 
any abetment on the part of the petitioner in the recruitment itself. 
Emigration is defined in section 2 clause (e) of the Act and 
whether that definition confines the meaning of the word to the 
departure of the coolies from a particular point or whether emigra- 
tion consists in the entire process of the journey made by the coolies 
from the point from which they depart till they reach the garden 
for which they are recruited, it is quite clear that the process of 
emigration is entirely different from the process of recruiting 
and section 164 makes that distinction perfectly clear for it 
says “ recruits any person to emigrate.” In my opinion, there can 
be no question that the process of recruiting must terminate 
before the process of emigration begins. The learned Magistrate 
does not appear to have kept this distinction in view at the time 
when he convicted the accused. One thing, therefore, is quite clear 
that it was not possible for the petitioner to ascertain with any 
degree of precision what exactly was the case that he had to 
meet at the trial that was held against him, Assuming, however, 
that the word recruitment has been used by the learned magistrate 
in his judgment in a general sense and as not different from the 
"word emigration but as consisting of one and the same process, 
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the learned Sessions Judge it appears in dealing with the case has 
confined his attention entirely to the recruitment that was made* 
of the coolies, Paragraph 2 of the learned Sessions Judge’s judg- 
ment makes this point perfectly clear. What the learned Judge 
says therein is this—and here I quote his own words from his judg- 
ment: “ It is common ground that the recruitment was illegal and 
that the appellant assisted in such recruitment. It was argued that 
there was no evidence that he did so knowingly. The learned 
Public Prosecutor pointed out in reply that there is no evidence 
that any competent or approved person within the meaning 
of section 44 (section 76?) of the Act accompanied the 
party. It being admitted that no garden Sardar accompanied them 
and the nature of the event being a matter particularly within the 
observation of the appellant—if only for his own protection, I hold 
there is sufficient ground for finding that the appellant knew the 
labourers to be illegally recruited.” Now, it is clear to my mind that 
the learned Sessions Judge was convicting the accused of having 
abetted the illegal recruitment of the coolies knowing that such re- 
cruitment was illegal. To this view, there are two objections, In the 
first place, that was not the case upon which the accused was fried 
—the case against him having been, as I have already stated, one of 
assisting in the emigration of the coolies ; and, secondly, if emigra- 
tion or agsisting in the emigration be taken as formally an abetment 
of the offence of illegal recruitment, then it cannot be an abetment 
which is contemplated by section 213 of the Act, for it is’ clear that 
this’ is not a form of abetment, an abetment after the fact which 
the Indian Penal Code takes cognizance of, Section 213 expressly 
refers to abetment as meant by the Indian Penal Code. For these 
reasons, Fam of opinion that there has been no proper trial of the 
case as against the petitioner nor have any facts been established 
which would call for any further trial of the petitioner. The Rule 
should, in my opinion, be made absolute and I order accordingly. 
The conviction of the petitioner and the sentence. passed on him 
are set aside and the fine, if paid, will be refunded. 


D. K, R. Rule made absolute. 
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$ Before Sir Zahid Suhrawardy, Knight Judge and 
Mr, Justice Grakam, 


MADAN MOHAN SARDAR AND OTHERS 
J. 
SRISH CHANDRA PAL* 


Presumpiton—Bengal Tenancy Act (VIL of 1585), Sec. 50(2)—Occupaney raiyat 
-p Raiyat at fixed rate of rent—Property described in a particular way in 
sale froclamatibn—* Fote’—Court to investigate what was sold. 

A purchaser, by reason of the property described ina particular way in the 
sale proclamation, is not precluded from claiming a higher or different right which 
the judgment-debtor had and whith the purchaser had really purchased. 

‘Jote’ isa general term and is not necessarily equivalent to a raiyati jote: 
Midnapur Zemindary Co. v. Naresh Narayan (1). 

If jote means a holdifig in its general sense, the interest of a raiyat at a fixed 
rate is also called a jote. 

It is open to a Court to investigate as to what was sold and what was pur- 
chased by the purchaser, notwithstanding that the property sold was described as 
jete m the sale proclamation. 

A raiyat holding land atafixed rent can acquire a right of occupancy: 
Sarbeswar v. Bejoy Chand (2), and an occupancy ralyat can obtaln the. right of a 
raiyat at fixed rate, 

An occupancy raiyat who paid rent at a uniform rate for more than 20 years, 
is entitled to the benefit of a presumption wnder section so{2) of the Bengal 
Tenancy Act. - 

Appeal by the Defendants. 

Suit for rent. 

The material facts appear from the judgment, 

Moulvi Syed Nasim Ali for the Appellants. 

Babu Brojo Lal Chakravarty, Mr. Rishindra Nath Sarkar and 

Batu Kali Sankar Sarkar for the Respondent. 


The judgments of the Court were as follows :— 

Suhrawardy, J :—This appeal is by the defendant in a suit for 
rent in respect of a holding in which the plaintiff claimed rent for a 
period of four years-at the old rate and further claimed enhancement 


* Appeal from Appellate Decree No. 1975 of 1925; against the decree of D. P. 
Ghose Esq., 3rd Additional District Judge of 24-Pergunahs, dated the 6th April, 
1925, reversing that of Babu Surendra Nath Sen, Munsiff, 2nd Court of Baruipur, 
dated the 31st May, 1923. 5 

(1) (1920) L. R. 48 I. A, 49. (2) (1921) I. L. R. 49 Calc. 280, 
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of rent on the ground that in consequence of improvements made 
at his cost there had been anincrease in the productive power of 
the land. The trial Court held thatthe value of the land had 
increased on account of certain improvements made by the plaintiff 
but that he was not entitled to claim enhanced renton the ground 
that the defendant succeeded in raising the presumption in his 
favour under section 5o(2) Bengal Tenancy Act, The plaintiff 
appealed and the learned Additional District Judge held that in this 
particular case the tenant was not entitled to the presumption under 
section 50(2) of the Bengal Tenancy Act: though he had proved pay- 
ment of rent at a uniform rate fora period of more. than 20 yéars, 
The reasoning adopted by the learned Judge is this: In 18go this 
jote along with another was sold in execution of a rent decree by 
the plaintiff and purchased by the defendant ; in the sale proclama- 
tion the property sold was described as a jote; a jote ordinarily 
means an occupancy holding ; and occupancy holding is under the 
law a holding the rent of which is liable to be enhanced ; the defen- 
dant having purchased the property as a jote must accept that posi- 
tion and cannot now turn rouad and say that he is a raiyat at fixed 
rate, In other words the learned Judge, though he has not used 
that expression, is of opinion that from the description of the pro- 
perty in the proclamation of sale under which he has purchased it 
he is estopped from pleading that the right he purchased was any- 


thing different from the right of an occupany holding. This view, 


in my opinion, is clearly erroneous. It has been conceded before us 
by the learned vakil for the respondent, and in my opinion rightly, 
that no question of estoppel arisesin this case. The holding was 
described as a jote in the sale proclamation by the plaintiff and the 
defendant has purchased the interest of the defaulting tenants what- 
ever that was. ‘The decree-holder may in a preper case be bound by 
the description given by him in the sale proclamation ; but to my 
knowledge no case has gone’ to the extent of holding that because 
the purchaser purchased the property described in a particular: way 
in the sale proclamation, he cannot claim a higher or different right 
which the judgment-debtor actually had and which the purchaser 
had really purchased. 

Now, with regard to the assumption made by the learned Judge 
that the term ‘jote ° ordinarily means occupancy holding, there is 
high authority to hold that itis not so. In Midnapore Zemindary v. 
Naresh Narayan Singh (1) the Judicial Committee observed "jote is 

(1) (1920) L, R. 48 1, A. 49; I L. R. 48 Cele. 460, 
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a general term and it is not necessarily equivalent to a'‘raiyati jote.” ” 
The same view was taken in this Court in Rafani Kantha Mukherjee 
v. Yusuf Ali (1) and Syed Nawab Ali Chowdry v. Hemanta 
Kumari Debi (2). These cases have been attempted to be distin- 
guished on the ground that the holdings referred to in them consis- 
ted of more than one hundred bighas and therefore the presumption 
under the law was that they were tenures, The interpretation of 
the term “jote ’ in those cases does not seem to have been affected 
by the fact that the holdings under consideration were more than 
100 bighas. After holding that the term ‘ jote ’ did not necessarily 
mean a raiyati holding the Courts proceeded to determine the nature 
of the tenancy in -those cases and having found thatthe area was 
over roo Bighas they allowed the presumption of law to be raised in 
favour of their being tenures. i 

Even if the interest sold in 1890 were thatofa raiyati at fixed 
rate one would not expect any other description ofthe land except 
what was given in the sale proclamation, namely, that it was a jote. 
If jote’ means a holding in its general sense as it ordinarily does, the 
interest of a raiyat at a fixed rate will also be called a jote ; and it is 
too much to expect from the landlord that in the sale proclamation 
he would admit that the jote he was selling was held by the last 
tenant ata rent fixed in perpetuity. The mere description of the 
property sold in 1890 as a jote-right does notin my opinion support 
the case of the plaintiff even if the defendant is held bound by it. 
It is still open to the Court to investigate as to what was sold and 
what was purchased by the defendant. 

The lower appellate Court has observed, and it seems that its 
decision was to a great extent influenced by the view he took of the 
law, that a raiyat at a fixed rent or rate of rent cannot be an occu- 
pancy raiyat, though an occupancy raiyat by a subsequent grant can 
acquire the status of a raiyat at fixed rent. This is not the law as at 
present settled by the recent decisions of this Court. In the case of 
Dulhin Golab Koer v. Balla Kurmi (3) decided by a bench of five 
Judges it was held that the-Settlement Officer was right in giving 
effect to the presumption that the raiyats, meaning ordinary raiyats 
were holding at fixed rates of rent and in recording them as raiyats 
holding at fixed rates, The learned Judges agreed with the obser- 
vations made by Ameer Ali, J. in the case at the stage at which the 
case was before the Division Bench ; and one of the observations 
made by that learned Judge will be found at page 749 of the report : 


(1) (1916) 21 C. W. N, 188, (a) (1903) 8 C, W. N. 117. 
(3) (1898) I. L. R. 25 Cale. 744, i 
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“ Any raiyat, therefore, by whatever name he may be called, if he 
pleads and proves the particular state of facts provided in section 50 
is entitled to its benefit.” The last word upon the subject has been 
said in the case of Sarbeswar Patra v. Bejoy Chand Makatab (1) in 
which it was held that the raiyat holding land ata fixed rent may 
acquire a right of occupancy and claim protected interest under 
section 160 Bengal Tenancy Act. Richardson J. went into the history 
of the law on the subject and came to the conclusion that there is 
nothing in the law to prevent a raiyat at fixed rate acquiring a right 
of occupancy, in other words, both the rights may be combined in the 
same person. Nor doesthe law make it impossible for an occu- 
pancy raiyat to obtain the right ofaraiyatat fixed rate. These 
decisions and the other pronouncements on this subject in various 
cases of this Court created a class of raiyats not enumerated in 
section 4, Bengal Tenancy Act, namely, occupancy raiyats holding 
at a fixed rent or rate of rent. Whether an occupancy raiyat who is 
proved to have held at a fixed rent or rate of rent from the time of 
the permanent settlement may be elevated to the status ofa raiyat 
at fixed rate is not for our present purpose to discuss. But it cannot 
be disputed that the law recognizes a raiyat with such rights, In 
the proviso to section 37 Clause (4) of Act XI of 1859 one of the 
protected interests described in the section is that of a raiyat- having 
a right of occupancy at a fixed rent. Reference may also be made 
in this connection to the decision in Zakhi Charan Saka v. Hamid 
Ali (2) where the same view has been taken. 

The learned Judge in support of his view has referred to several 
cases which apparently have na bearing on the point under discus- 
sion. In Jagadandhu Saha v. Magnamoyi Dasi (3) the case was 
not governed by the Bengal Tenancy Act but was decided upon the 
general principles of law. In that case the tenants succeeded in 
proving uniform payment of rentfora period of 40 years, The 
learnéd Juiges held that without further proof of the origin and 
nature of the tenancy it would not be possible as a matter of law to 
draw an inference from this fact alone that at the inception of 
the tenancy the rent was fixed in perpetuity because the forbearance 
of the landlord in suing the tenant for a period of 40 years might be 
due to various reasons not inconsistent with the tenancy being an 
ordinary one. In Gurs Charan Nandi v, Sarab Ali (4) there isa 
clear finding that the tenancy was created 40 years before the insti- 
tution of the suit and therefore, no presumption could be drawn from 


a (1) (1921) I. L. R. 49 Cal. 280 ; 34 C. L. J. 233.1 
(2) (1917) 27 C. L, J, 284. (3) (1916) 24 C. L, J. 363. 
(4) (1919) 23 C. W. N. 1041 3 30 C. L. J. 9, 
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the fact of uniform payment of rent for that period, “The learned 
Judge has also referred to two cases from 26 C.W.N.—one being the 
case of Bamandas Vidyasagar v. Shadhu Majhi (1) and the other 
Prasanna: Kumar Sen v. Durga Charan Chakrabarty (a). I fail to 
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the present case. It was held in those cases that where the record 
of rights have been finally published, the tenant is precluded by 
section 115 Bengal Tenancy Act from claiming presumption under 
section so of that Act. The case before us is not based on the 
record of rights and there is no presumption one way or the other 
arising from it. 

It has been contended before us that the finding of the lower 
appellate Court that the presumption under section 50 Bengal 
Tenancy Act has been rebutted by the sale certificate in this case 
is a finding of fact. Iam unable to agree with this contention. It 
seems to me to be arguing in a vicious circle. The Judge held that 
the defendant was bound by the description of the holding as a jote 
in the sale certificate and then he said that the production of the 
sale certificate rebutted the presumption under section 50 inasmuch 
as the sale certificate describes the holding sold as a jote. 

The result of a careful consideration of the facts of this case and 

of the law that the defendant though he may be an occupancy raiyat 
is still entitled to claim the presumption under section so Bengal 
Tenancy Act, and since he has proved in this case that he has paid 
rent at a uniform rate for more than 20 years he is entitled to such 
presumption and the question which has been put in the judgment 
of the learned Judge namely, whether in consequence of the descrip- 
tion of the holding as an ordinary jote in 1890 inthe defendant's 
title deed the defendant is entitled to the benefit of the presumption 
under section 50 Bengal Tenancy Act, must be answered jin the 
affirmative, 

In the above view this appeal is allowed. The judgment of the 
lower appellate Court is set aside and that of the Court of first 
instance restored with costs in all Courts, 


Graham, J. :—I agreg. 
„A, T, M, l Appeat allowed, 


(1) (1921) 26 C.W, N. 945- 
(2) (1922) 26 C. W. N. 9473 1. L. R. 49 Cale, 919, 
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108 THE CALCUTTA LAW JOURNAL, (Von, XLVILL. 
Before Mr, Justice B. B. Ghose and Mr, Justice Garlick. 
Civin. . HARIPADA DATTA z 
1928. it ce Pee aa 
ww SASHI BHUSAN BASU.* i 
March, 16. . : 
m Limitation —Civil Procedure Code (Act V of 1908), Sec. 48.—Compromise decree 


in mortgage sutt—Amount payable in instalments— Whole amount realisable 

on default—Compromise decree mortgaging certain other aed 

suit on compromise decree—Personal decree for balance. ` 

By a decree passed in 1999 on compromise in a suit” on eee a certain 
sum was payable in favour of the decree-holder in instalments, and it was provid- 
ed that if two successive kists were not paid all the instalments would be consi- 
dered as defaulted and the whole amount. would at once be realised by .means 
„of execution of the decree with jnterest at 12 annas per cent per mengem. It 
was stated at the end “ that ‘the mortgaged properties ` in suit being sold in 
auction for arrears of rent tho properties mentioned in the solenama will remain 
ander mortgage. » There was default in payment of instalments and the decree- 
holder obtained what he called a final decree on that solenama on the 23rd Jan- 
uary, 1911. The properties mentioned in the solenama were then sold, and 
onthe xIth February, 1920 the decree-holder purported to obtain a decree under 
under O. 34 R. 6 of the Code of Civil Procedure against the person of the judg- 
ment-debtor, An application for execution was made on the 23rd November, 1935 : 

Held, that the application was barred under section 48 of the Code of Civil 
Procedure, as having been made more than 12 years after the date of the solenama 
decree dated the 11th May, 1909: Khulna Loan CAPO Limited ve ies id 
dra (1) : ; : 

That the rights of the parties were to be determined: on 1 the. construction of ~ 
solenama decree. 


Appeal by the Deoree-holder. 
Application for execution of decree. 
The material facts appear from above and koi demat 
Mr. Rishindra Nath Sarkar and Babu Kali Sankar Sarkar for 
the Appellant. 
Mr. Harendra Kumar Sarbadhi kari and Babu Nripendra Chan- 
dra Das for the Respondent. . 
The judgments of the Court were as ee T 
March, 1 B. B. Ghose, J.: This is an. appeal by the decree- heidet A 
EFT an order dismissing his application for execution of a decree on the 
ground that it was barred by limitation under the provisions of sec- 
tion 48 Civil Procedure Code. The decree-holder brought ‘a suit on 
a mortgage. That suit was compromised between the parties, The 


i t 


*Appeal from Original Order No, 36 of 1927, against the order of Babu 
Behari Lal Sarkar, Subordinate Judge, 3rd Court, of POY: dated tho 4th 
October, 1926. 

(1) (1917) 22 C. W. I 


Vor. XLVII1.] HIGH ¢otri. 


mortgaged properties had actually been sold before the date of com- 
‘promise in execution of arent decree. By the compromise a cer- 
tain sum was decreed in favour of the plaintiff decree-holder which 
was payable in instalments, and it was provided that if two successive 
kists were not paid all the instalments would be considered as de- 
faulted and the whole amount would at once be realized by means 
of execution of the decree with interest at r2 annas per cent per 
mensem, At the end of the decree it was stated, “that the mort- 
gaged properties in suit being soldin auction for arrears of rent 
in rent execution case No. 46 of 1908 the properties mentioned in 
the sofenamz will remain under mortgage.” There was default 
and the decree-holder obtained what he called a final decree on 
that solenama on the 23rd January grr. The properties which 
were under mortgage on the terms of the solenama were then sold, 
and on the rith February r920 the decree-holder purport- 
ed to obtain a decree under order XXXIV rule 6 of the Code of 
Civil Procedure against the person of the judgment-debtor. The 
present application was made onthe 23rd November 1925. The 
learned Subordinate Judge held that this application having been 
made more than 12 years after the date of the so/enama decree 
dated the rth May tg09 the application is barred. 

It is contended by the learned Advocate for the decree-holder 
that the Subordinate Judge is wrong because the personal decree 
was a fresh decree obtained in February 1920 and the 12 years 
prescribed under section 48 Civil Procedure Code should be count- 
ed from that date. There seems to be an obvious fallacy in the 
contention ; because under the, so/enama decree the decree-holder 
was entitled to execute his decree if there was default in payment 
of two successive kists and there was no necessity for him to 
obtain a decree under Order XXXIV rule 6; nor does order 
XXXIV rule 6 apply to a case like this where a decs was passed 
upon the terms of a solenama. The real question is that the 
decree passed on the basis of the so/enama should be construed in 
order to find what the rights of the parties were. The Subordi- 
nate Judge in my opinion rightly held that a compromise decree 
was passed according to the so/enama in 1909 and therefore on the 


strength of the case Khulna Loan Company Limited v, Jnanendra 


Nath Bose, (1) this application is barred by limitation, 

The appeal is therefore dismissed with costs. The hearing fee 
is assessed at five gold mohurs, 

‘Garlick, J. :—I agree. 


A.T. M, f : Appeal dismissed. 
(1) (1917) 22 C, W. N. 145. 
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PRIVY COUNCIL. 


Present: Lord Shaw, Lord Carson and Lord Atkin. 


MAHARAJA BAHADUR KESHO PRASHAD SINGH 
: v. 
MADHO PRASHAD SINGH AND OTHERS, 


[ON APPEAL FROM THE Hica COURT OF JUDICATURE AT PATNA] 


Indian Limitation Act (IX of 1903)—Adverse Possession—Decrea obtained in 
action to resume fossession—Defendant nevertheless continuing in undis- 
turbed possession. ne 
In an action of ejectment brought ia 1919, the question was whether the defen- 

dants had established a title to the property -by adverse possession for over 12 

years. It appeared that the plaintiff’s predecessor had in the year 1887 obtained 

(in effect) a decree entitling him to rezume possession of the property, but that 

notwithstanding such decree the defendants and their predecessors continued in 

possession, and that nothing was done by the plaintiff’s predecessor to disturb 
thelr (defendants’) possession : : 


Held, that the suit was barred by reason of the adverse possession of the 


. defendants and their predecessors exceeding the period of 12 years,* 


Jadgment of the High Court affirmed upon a different ground. 


Consolidated Appeal No. 74 of 1925 from two decrees of the 
High Court, Patna, (Duss and oss, JJ), dated the 4th June 
1924, confirming two decrees, of the Subordinate Judge of Shaha- 
bad, dated the 16th May 1921, which dismissed two suits dpsiituted 
by the appellant against, the respondents. f 


The facts of the case are sufficiently stated in the aai of 
Mr, Justice Dass ; see I. L. R 3 Pat. 880. 


De Gruytker K, C, and Raikes for the Appellant, 
Upjohn K. C., Gordon Brown, Mahabir Prasad and Krupp for 
the Respondents. 


Their Lordships’ judgment was delivered by 


Lord Shaw : These are consolidated appeals against decrees 
of the High Court of Judicature at Patna. They refer to the 
right of property in two villages, Majhwari and Bhatauli, 

With regard to the possession of those villages, it cannot be 
controverted, and it has been admitted at the Bar, that both villages 
have been possessed by the respondents fora long period of time 
(which may be said to have begun in 1887) until the present 
day. Any challenge of their title to „hold these properties would 
be excluded by the Limitation Act, it being perfectly clear seat 

* See I. L. R. 46 Mad, 525 KJR 
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their possession far exceeded the period of limitation of 12 years 
which would affect this case. 

Their Lordships think it unnecessary to go into the details of 
the possession of either party. They are satisfied, however, that 
the grounds taken by the Subordinate Judge are the true grounds 
upon which this case should be decided. They do not feel, as 
at present advised, concerned with the question, somewhat an- 
xiously discussed, of merger by the High Court, They think these 
things are irrelevant to the true issue, which is one of adverse 
possession or no adverse possession. 

Upon that subject a convenient date is the date 1887, 
It turned out that at that time the Maharaja was desirous to 
resume possession of the estates which were the subject of grant, 
including the two villages in question. At that juncture a certain 
widow was in possession, and the allegation was that she was entitled 
to these two villages by reason either of a gift or some deed of 
arrangement made by the Maharaja himself. That did not prevent 
him, however, from taking an action to resume possession. He 
accordingly obtained his decree, but having obtained his decree, 
nothing was done with regard to the possession of the villages of 
the respondents, and it is not denied that the respondents and their 
‘predecessors did continue, notwithstanding that decree to possess, 
as they have done to this day, the two villages in question. o 

- There might be another date from which limitation: might run, 
namely, 1864. More contentious matter might arise wıth regard 
to that, but with regard to the 1887 date and the possession from 
that time, the case is plain and has been clearly and correctly dealt 
with by the Subordinate Judge. . Their Lordships will humbly 
advise His Majesty to refuse the appeal with costs. 

Watkins and Hunter : Solicitors for the Appellant. 

Douglas Grant and Dold: Solicitors for the Respondents. 


K. J. R. Appeal dismissed. 


105 


P.C. 
1928. 
ww 
Maharaja Bahadur 
Kesho Prashad 
Singh 


v. 
Madho Prashad 
Singh. 


Lord Shaw, 


— 


t06 
P.C. 
‘1928, 
ww 
Fannary, 3i. 


THE CALCUTTA LAW JOURNAL, (Vou, XLVIII. 


Present: Viscount Sumner, Lord Atkinson, Lord Sinha, Sir 
John Wallis and Sir Lancelot Sanderson, 


RAO NARSINGH RAO 
2. 
BETI MAHALAKSHMI BAI AND ANOTHER. 


[ON APPEAL FROM THE Hicu COURT OF JUDICATURE AT 
ALLAHABAD, | 


Hindu Law—Mitakshara Schosl—Gifi of immoveable property by husband to 
wife—Stridhan, succession to— Wife's tower of alienation over such property 
Construction of deed of settlement disinheriting settlors son and gifting the 
entire property to setilor’s wife, with gift over to grandson on attaining 
majority—Condition subseguent—provision in favour of unborn person, 
inoperative under Hindu Law (since modified by the Hindu Disposition of 
Property Act, XV of 1916) —Whew ulterior disposition not valid, prior dis- 
position not thereby affected —Trans fer of Property Act (IV of 188a), Secs. 28 
and 30. 

According to the Mitakshara School of Hindu Law, when a husband makes 
a gift of immoveable pioperty to his wife, such property istaken by her as 
stridhan and is descendible to her heirs and not to his, and would devolve first 
on her daughter and her daughter's daughter and failing them on her daughter’s 
son ; but over such property she would have no right of alienation unless the 
gift was coupled with an express power of alienation or (as held by the Judi- 
cial Committee in I. L. R. 45 Mad. 320 at p. 328) unless there are words of 
sufficient amplitude to confer it upon her. 

On the 4th September 1875 Raja Jaswant Rai, a Hindu governed by the 
Mitakshara School, executed a deed of gift of his self-acquired property, the 
material terms of which are set out in the judgment of their Lordships. The 
settlor’s intention clearly was to disinherit his son Balwant Singh, and with a 
view to effectuate this object, he made a gift of all his property in favour of 
his (the settlor’s) wife, Rani Kishori. The deed declared that she was appointed 
his successor and representative ‘‘ subject to the following conditions’. Under 
condition 1 the villages were to be “ owned by the Rani just as 1 owned them” ; 
and complete possession was.to be given to her, Conditions VI and VII declar- 
ed (in’effect} that if a son was born to Balwant Singh, that son on attaining 
majority wasto take the estate. The plaintiff, a son of Balwant Singh, was 
born in 1894, and he brought the present suit in 1916 to recover possession of 
the property from the Rani. He claimed that underthe deed of gift he was 
entitled to succeed to the property on attaining majority and that, even if the 
provisions of the deedin his favour were illegal and void under Hindu Law (as 
created in favour of an unborn person), still the Rani took only an estate limited 
in point of duration which determined when he attained majority, so that (his 
father Balwant Singh being then dead) he thereupon became entitled to come 
in as noxt heir of the settlor Jaswant Rai ; in other words, that he was (in any 
event) entitled to succeed, not under the deed, but as heir of the settlor. 

The provisions of the deed in favour of the plaintif, who wa3 not then born, 
being illegal and void ynder Hindu Law, the sole question, which their Lordships 


VoL, XLVIIL.] ` PRIVY COUNCIL, 


had to determine was whether, ‘tas contended for the defendents, the Rani took 
the estate, subject to-a condition of defeasance in the event of the plaintiff’s 
attaining majority and this condition subsequent being void, the Rani was entitled 
to retain the estate freed from the condition, or whether, as contended for the 
plaintiff and held by the High Court, the Rani only took a limited estate as 
custodian of the property until the plaintiff attained majority, when her estate 
was determined, and the provision in favour of the unborn son being illegal, 
the estate passed as on TERET tothe heir of the settlor, that isto say, to 
the plaintiff”. 


On a proper construction of the deed, 
Held, that the provisions in the unborn son’s favour amounted toa condition 
subsequent, which being invalid, the prior disposition was not affected. 


The Rani and her successors were given an estate which was not limited bat 
absolute, in point of duration, and subject only to defeasance in case of Balwant 
Singh having a son who attained majority. The intention was wholly to exclude 
the heirs of the settlor as such as a means of keeping out his unworthy son (Bal- 
want Singh), and it was not open to the Court to adopt a construction which let 
them in. 


. Appeal No. 57 of 1925 by the Plaintiff by special leave under an 
order in Council dated the roth August, 1922, from a judgment and 


decree, dated the roth May, 1921, of the High Court, Allahabad, - 


(Sir Grimwood Mears, C. J. and Pramada Charan Banerji J) 
which affirmed a judgment and decree, dated the and August, 1918, 
of the Additional District Judge of Aligarh, dismissing ‘the 
appellant’s suit. 

The litigation relates to the estate of the late Raja Jaswant Rao, 
who died in 1879 leaving him surviving his only son Balwant Singh. 
The latter, having been sentenced in 1871 to 13 years’ imprison- 
ment for causing the death of a servant, was disinherited by his 
father by a deed of settlement, dated the 4th.September, 1875, the 
terms of which ‘are quoted in their Lordships’ judgment. 

The main questions for determination in- the’ suit were two, 
namely, (1) whether the appellant was the son of the said Balwant 
Singh, and (2) whether the appellant was entitled to succeed to 
the estate of his grandfather Jaswant Rao. 

The Additional District Judge decided both questions .against 
the appellant and dismissed his suit, The High Court on appeal 
(by its judgment and decree dated the 19th May, 1921r) affirmed 
the finding of the Additional District Judge on the first question 
and dismissed the appellant’s appeal without deciding the second 
question. 

By an order in Council, dated the 26th July, 1926, the appel- 

‘lant’s suit was remanded to the High Court “to reconsider the 
whole case” on the basis of certain additional evidence as to the 
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birth of the appellant taken in England, under the direction of 
their Lordships of the Privy Council and to pass judgment thereons 
and the order in Council provided “that the appeal ought to stand 
over with liberty to either party to restore or amend as they may 
be advised after the said High Court has passed its judgment as 
aforesaid”. ' 

After reconsidering the whole case on the further evidence 
above referred to, the High Court (Sir Grimwood Mears, C. J. and 
Mr. Justice Dalal ) delivered judgment on the rıth May, 1927, and 
recorded their findings in the following words :— 

“ We find that : 

1, Rao Narsingh Rao (the plaintiff) is the son of Rao Balwant 
Singh and Massamat Dunaju his wife. 

2. That Rao Narsingh Rao was born on the 2nd March 1894, 
The legal consequences in our opinion are :— 


That on the and of March rọra he became entitled to the 
following properties : ......... (omitted, as being immaterial) 

3. He is not entitled in our opinion to the properties acquired 
by Rani Kishori after September, 1875 even if they were acquired 
by her solely out of the income of the gifted property which was in 
excess of expenditure”. 

The finding of the High Court after remand that the appellant 
(plaintiff)was the legitimate son of Balwant Singh, was not questioned 
before the Privy Council, and the only question which their Lord- 
ships had to decide was as regards the true construction of the deed 


- of settlement dated the 4th September, 1875. 


January, SI, 


A reference to the deed will 2lso be found in Bakvani Singh v, 
Rani Kishori (a5 I. A. 54; I. L.R. 20 All. 267), which wasa 
suit unsuccessfully brought by the plaintifs father Balwant Singh 
against Rani Kishori to establish that the donor Raja Jaswant Rai 
was pot competent to dispose of self-acquired immoveable proper- 
ties, 

Upjohn K. C., Lowndes K. C. and Dube for the Appellant. 

Simon K. C., Maugham K. C., Kenworthy Brows and Moti Lal 
Nehru for the Respondents. 

Their Lordships’ judgment was delivered by 

Sir John Wallis. This appeal was filed by the plaintif Nar- 
singh Rao, son of Balwant Singh and grandson of Raja Jaswant 
Rai, both deceased, against the first defendant, Rani Kishori, since 
deceased, the widow of Jaswant Rai, the second defendant, her 
daughter, Beti Mahalakshmi Bai, and the third defendant, 
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Musammat Rameshwar Debi, widow of Lal Raghubans Rao, the 
second defendant’s son, to recover the immoveable properties 
which were the subject of a conditional deed of gift executed on 
the 4th September, 1875, by Jaswant Rai in favour of the first 
defendant, his junior wife. The plaintiff claimed that under the 
deed of gift he was entitled to succeed to these properties on attain- 
ing majority and that, even if the provisions of the deed in his 
favour were inoperative as opposed to the rules of Hindu law, still 
Rani Kishori took only an estate limited in point of duration 
which determined when he attained “majority, so that he thereupon 
became entitled to take as heir of the settlor Jaswant Rai. 

The District Judge found that the plaintiff had failed to prove 
that he was the legitimate son of Jaswant Rai’s only son, Lal 
Balwant Singh, and that, even if he were legitimate, he was only 
entitled to take the estate by virtue of a condition subsequent 
terminating the estate limited tothe Rani and her successors in 
the event of his attaining majority, and that this condition of 
defeasance, being illegal and void under Hindu law as created in 
favour of an unborn person, according to the decision of this 
Board in Zagore v. Tagore (1) was inoperative and void and left the 
Rani’s estate unaffected. 

When the case came before the High Court on an appeal by 
the plaintiff against the decree of the District Judge dismissing 
the suit, the learned Judges dismissed the appeal on the ground 
that the plaintiff had failed to prove his legitimacy, and did not 
go into any other question’ In coming to this conclusion, they 
attached great weight to the fact that the plaintiff's mother had 
refused to submit herself to a medical examination with reference 
to the question whether she had ever borne a child. The plaintiff 
having obtained special leave to appeal from this decree, presented 
a petition to His Majesty in Council praying that medical evidence 
on the question should be heard and recorded. His prayer was 
granted, and two lady gynecologists, having examined the plain- 
tif’s mother and certified that she had given birth toa child, and 
both parties having agreed to be bound by this certificate, subject 
to proof as to the identity of the lady examined, the case was 
remitted by an Order of His Majesty in Council to the High Court 
with a direction that in the event of their being satisfied 
as to the identity of the person so examined, the High 
Court should reconsider the whole case on the footing that the 
certificate was correct and pass judgment thereon, and that the 


(1) (1872) 1. A, Sup. Vol. 473 9 B. L. R. 377- 


109 


P, C. 


1928. 
aw 
Rao Narsingh Rao 


Vv 
Beti Mahalakshmi 
Bal, 


Sir John Wallis. 


- irg 


P.C.. 
1928. 
~ 
Ráo Narsingh Rao 
ve 
` Béti Mahalakshmi 
Bai. 


Sir John Wallis. 


tug CALCUTTA Law JOURNAL, (Vou. XLVIIL. 


appeal should stand over, with liberty to’ either party to restore or 
amend it as-they might be advised after the High Court had past 
ed its judgment. After a rehearing on remand the High Court 
delivered judgment, holding, in the light of the new evidence, that 
the plaintiff was the legitimate son of the late Balwant Singh, and 
that, though the provisions in the deed in his favour were void 
under Hindu Law, as he was not in existence at the date of the 
deed, still on a true construction of the deed of gift the first defen- 
dant’s interest was determined on the plaintiffs attaining majority, 
and that his father Balyant Singh being then dead, he became 
entitled to come in as next heir of the settlor, 

The plaintif’s appeal to His Majesty in Council against the 
judgment and decree of the High Court has again come on before 
their Lordships, and in view of the fact that the remand judgment 
was in favour of the plaintiff appellant, the case has been argued 
before their Lordships as if the respondents on the record were 
appealing from that judgment. 

_At the outset Sir John Simon, who appeared for the respon- 
dents, disclaimed any intention of questioning the finding of the 
High Court in favour of the plaintiff's legitimacy, which must 
therefore be taken to be established. On the other hand, the 
finding of both the lower Courts that the provisions of the deed ih 
favour of the plaintiff, who was not then born, were illegal and void, 
has not been questioned on his behalf. The sole question, there- 
fore, for their Lordships in the appeal is whether, as contended 
for the defendants, on the true construction of the deed the Rani 
took ‘the estate, subject to a condition of defeasance in the event 
of the plaintiffs attaining majority, and this condition subsequent 
being void, the Rani was entitled to retain the estate freed from the 
condition, or whether, as contended for the plaintiff and held by 
the High Court, the Rani only took a limited estate as custodian 
of the property until the plaintiff attained majority, when her estate 
was determined, and the provision in favour of the unborn gon 
being illegal, the estate passed as on intestacy to the heir of the 
dettlor—that is to say, to the plaintiff. 

' It will be convenient in the first instance to set out the follow- 
ing table showing the relationships of the parties in the suit to the 
settlor Jaswant Rai :— 


eo 
T biases N 
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i, Ratan Kuer = Raja Jaswant Rai (donor) = 2. Rani Kishori (Ist P. C. 
d. 2nd Oct., 1880. d, 34th Aug. 1879. defendant), d. 23rd. 
aoa May, 1921. 1928. 
` Rao Naringh Rao 
Lal Balwant Singh = 1. Naraini Kuer daughter v 
b, 1841, {No issue), Maha Lakshmibai, .Beti Mahalakshmi 
convicted and Sept, b. 1868 Bai. 
1871, = (16th June, 1884). (and defendant and Lone 
released from a. Kaithi Wali Lady rst respondent) Sir John Wallis. 


rizon Aug., 1883, (no issue and pre- 
d. 21st Jan., 1899. deceased husband). 
23. Dunajau, married son 


1890.. Lal Raghubans Rao = Rameshwar 

d. without issue, Debi (3rd 

Igti. defendant 
Narasingh Rao (plaintiff), . and and 
b. 2nd Mar., 1894. respons 


dent). 

In 1875, at the date of the deed, Raja Jaswant Rai, the settlor, 
had a son by his senior wife, Lal Balwant Singh, aged 34, who was 
then in prison undergoing a sentence of 13 years’ imprisonment for 
culpable homicide, and a daughter, Maha Lakshmi Bai, aged 7, 
the second defendant,: by his junior wife, Rani Kishori, the first 
defendant. 

It appears clearly front the recitals j in the deed, which is a out 
_ below, that the settlor’s intention was to disinherit-his unworthy son, 
Balwant Singh, as regards his self-acquired property. It appears 
equally clearly from the body of the deed that his intention was that, 
if Balwant had a son, that son on attaining majority should - have 
the estate, This was a very natural wish on the part of a Hindu, 
and it is what would have happened if effect could be given to the 
deed according to its terms. Unfortunately, undera rule of-law 
which has now been altered by the legislature but not retrospective- 
ly, the provisions of the deed in favour of Balwant’s unborn son‘are 
void.and inoperative, and the plaintiff has therefore to show that, on 
the true construction of the deed, there was an intestacy when he 
attained majority by reason of the failure of the gift over in his 
favour and that he became entitled to come in as heir of the settlor, 

It is unnecessary. to set out the earlier recitals showing that the 
ptopérty, which was the subject of the gift, was the self-acquired 
property of the donor, but it may be mentioned that, after hia 
release from prison, Balwant Singh sued to recover the properties 
included in the deed on the grounds- that they were joint family 
property arid that, even if they were not, the donor had no-power to 
dispose of self-acquired immoveable properties. This came’ before 
this Board on appeal to His Majesty in Council in Balwant Singh v. 
Kishori (1); when both these contentions were - rejected 

(1) (1897-98) L. R. a5 1, A. 54; L L. R. 20 All. 267. 
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P, C. and thè decree of the Appellate Court dismissing the suit was 
1928. affirmed. The rest of the deed was as follows :— . 
ed >» st 
Rao Narsingh:Rao I am now 63 years old, and weakness and loss of strength are 
Ov _ soon coming on, and there is no hope of an issue being born to me, 
Beti Mabalik and out of the two sons and a daughter born, Ial Balwant Singh is 
— the eldest, who has, since attaining majority, proved himself un- 
Sir John Wallis. i 


worthy and of bad character ; that in spite of the instructions that 
were conveyed to him to correct his morals, he tried to make him- 
self worse, and openly declared himself to be my enemy, inasmuch 
as, in consultation with the wishes of the officers for the time being, 
an agreement was obtained from him to the effect that he would get 
Rs. roo per month and improve and correct his morals, but it did 
no good and he began to commit heinous offences without even 
fearing the officers forthe time being; that at last he had been 
committed to prison for 13 years ona charge of murder, and he is 
still in jail ; that, looking to these facts, I was compelled to exclude ` 
him from right of representing me and from inheritance, under a 
petition, dated sth August, 1872, and the younger son’s life did not 
last, having died when only 18 months old. Ihave now only one 
daughter, aged 7, I.have two Ranis, one the mother of Lal Balwant 
Singh, who died of the grief brought about by the misconduct and 
misdeeds of her son, and the other, Rani Kishori, who is still alive. 
Therefore, for maintaing the name and protecting the property, it is 
necessary that there should be some repr esentative, and my old age 
and uncertainty of continuous breathing stand in the way of delay, 
and besides Rani Kishori, my younger wife, there is no one else 
entitled to represent me, I have, therefore, made a gift in favour of 
Rani Kishori, all my moveable and immoveable properties, together 
with all the rights and interests, both inherent and adventitious, all 
and in every shape, and appoin t her my successor and representa- 
tive, subject to the following conditions :— 

_ “4, That the zamindari and ‘malguzari’ in five villages, Lakhna, 
etc., as lakhiraj in perpetuity, belonging to me, would as. well be 
owned by the Rani Sahib just as I owned it, and all the rights both 
inherent and adventitious and ‘saier’ and cesses, etc., appertaining to, - 
the zamindari would be in her possession just as I owned it, and. 
complete possession has from this date been delivered to her and. 
petitions would be presented in revenue Courts, I would get her 
name entered i in lieu of that of mine. 

. “IL That the ‘jagir’ property in se ven villages, Biaspur, èti 
make a gift of in favour of the Rani Sahib, but I s hall appråpriate . 
their income during my lifetime, and would, from time. to time, 
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spend that income at my pleasure ; but whatever would out of this P.C, 
. income be left as surplus after my death and ten per cent, that may 1928. 


for the future be fixed as ‘malikana,? the Rani Sahib would be 
entitled to get it, and none would be able to offer obstruction, and 
the Rani’s name would as well be entered in respect of these seven 
‘agir villages. 

“III. That I have with great exertion built a temple of Kalka 
Debiat Lakhna, the Rani Sahib would be the superintendent 
({‘mutvalli’) and in possession of the temple without being interfered 
with by any one, but the ‘charava’ (offerings) income of the said 
temple would be used in the work of the temple, such as the im- 
provement of buildings, etċ., according to her wish, justas I have 
up to date done, and out of the income of the temple, it would 
never be legal to bring any portion whatever of the income to her 
personal use. 

“TV, Ihave built a temple known as ‘Chatri? in Lakhna in 
honour of my deceased father, Khuman Singh, and the ‘haveli’ now 
occupied by the Rani Sahib appertains toit. That ‘Chatri and 
‘haveli’ are from before under the management and superintendence 
of Rani Kishori it would as heretofore remain in her possession and 
management of as ‘mutvalli’, Be it known that Thakurain Adhar 
Kunwar having fixed and assigned the ‘malikana’ of Dhanna, etc., at 
Rs, 1,249-11-0 for the expenses of ‘Chatri, etc,, had got mutation 
effected in favour of the Rani Sahib; but that amount appearing 
insufficient to meet the expenses relating to ‘bhog’ (charity), pay of 
‘Pujaris,’ peong and the other servants of the ‘Chatri’ and for educa- 
tion of Brahman youths, and the amount of ‘malikana’ allowance 
having been decreased in the recent settlement, since then out of 
the ‘jagir income of Lakhna, etc.—five villages, Rs. ro per day, I 
have further allowed for the expenses of ‘Chatri’,that the Rani Sahib 
should as usual continue to pay the ‘malikana’ of Dhanna, etc., and 
Rs, 10 from the income of five ‘jagir villages, and that money should 
be spent in the aforesaid work of that ‘Chatri’ and in preparation ‘of 
goods and furniture that may add lustre to the ‘Chatri.’ 


“V, Generally the rights of my servants, friends and defendants | 
that are now fixed, they are binding upon the Rani Sahib subject to 
the conditions and incidents with which they were fixed. As the 
daughter has not yet been married, the Rani Sahib is bound to 
prove her generous and charitable spirit in this ceremony and do 
not give less than Rs. 50,000. Thakurain Adhar Kunwar Sahiba is 
the head member of my family, and the Rani Sahiba is, by reason of 
her being young, bound to pay respects due to her old age ang 
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P. C. attend upon and render service to her. She would continue to pay 
iga8. Rs. so per month to the married wife of Lal Balwant Singh. -o 
Now 


“VI. That from this date up to 16 years, i. e., when Lal Balwant 
Singh’s age, which is now 34 years, reaches to that-of so, any male 
issue be born by married wife, he would be entitled to that property 
on attaining majority, and the Rani Sahib would be bound to retain 
proprietary possession until he attains majority and deliver the pro- 

_perty to him on his attaining majority. If up to this period no male 
issue be born to Lal Balwant Singh, without waiting for the birth of 
an issue to him, the Rani Sahib would have the power to appoint 
owner and representative and heir of the property either Maha 
Lachmi Bai, daughter, who is now seven years old, or her male issue 
if one be born to her, subject to this condition that the said daugh- 
ter and her son take up their permanent resid ence at Lakhna. If 
both of these opportunities are not available, the Rani Sahiba is 
entitled to adopt and appoint him representative and owner of the 
‘riasat? and property aforesaid, a male issueof Chaudhri Bhup Singh, 
resident of Mehdipur, who may be considered by the Rani Sahib 
competent and fit, and in the three cases the Rani Sahib would be 
entitled to impose any condition or conditions which she thinks 
necessary in regard to manner of succession and possession of 
property. : 

“VII. Ifa son be born to Lal Balwant Singh by the married 
wife after the expiry of the fiftieth year of his age he would even 
then be entitled to the property after attaining his majority. There- 
fore the said property should remain either in the possession of the 
Rani Sahib or in that of the daughter, daughter’s son or adopted 
gon, whomsoever Rani Sahib might have appoi nted as representative 
up to the time that boy of Lal Balwant Singh does not attain the 
age of 18, and then he would be the owner and hold possession of 
the property, and from whose possession the son of Lal Balwant 
Singh obtains the property, he would pay that person Rs, 100 per 
month, 

“VIII. If by chance, before the son of Lal Balwant Singh 
attains majority, and an issue being born, or before the expiry.of 50 
years of his age, or in case of no issue being born, the Rani Sahib 
dies, the said property should devolve on Maha Lachmi Bai or on 
her son, if alive, and he would remain in possession until a son is 
born to Lal Balwant Singh by the married wife and attains majority, 
į. c., he would obtain possession when 18 years old, and the person 
formerly in possession should get Rs, roo per month. - 

“IX, Lal Balwant Singh personally has been excluded from 
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inheritance since August, 1872 ; he has no power and authority to 
interfere with the proprietary possession and future powers of the 
Rani Sahib ; but if Lal Balwant Singh after his release adopts an 
approved and grave course and remains obedient and in the service 
of Rani Sahib as a son, adopting such a mode of life which Rani 
Sahib may approve, he would besides Rs. 50 per month allowed to 
his married wife under para. V of this deed of gift, get Rs, roo per 
month from the Rani Sahib for his personal expenses, and this pay 
is not based on any title, nor would Lal Balwant Singh be able to 
claim it ; nay, its continuance would depend at the pleasure of 
Rani Sahib. 

“X. This deed of gift would, subject to all the terms, be held 

enforceable from this date ; but, subject to the condition that, in 

. case the Rani Sahib dies before me, the entire subject of gift pro- 
perty would revert to me, and the deed of gift, together with all the 
terms, would be cancelled. 

“XI, The Rani Sahib has started a money-lending and ‘sarraf? 
firm in the name of Sri Gobindji and Rani Kishori at Lakhna with 
her ‘stridhan,’ and the deeds relating to debts appertaining to the 
firm and mortgage deeds ani property, which she has contained in 
her name, I have nothing whatever to do with the business, etc., 
appertaining to it ; they are her special property, and the deed of 
gift or any of its terms do not at present or for the future affect the 
same.” 

After a very careful examination of the able arguments urged 
before them, their Lordships are of opinion that there are insuper- 
able difficulties in the way of holding that the estate taken by the 
Rani was limited, as contended for the plaintiff. According to the 
recitals, the settlor’s object was to disinherit his son Balwant, and 
this purpose was effected by giving the estate to the Rani so that it 
was no longer descendible to the heirs of the settlor. 

After reciting that the settlor had been compelled to excliide 
Balwant Singh from the right of representing him and from inheri- 
tance, and that for the purpose of maintaining the name and protect- 
ing the property it was necessary that there should be some repre- 
sentative (literally some one to stand in his place), and that there 
was none but Rani Kishori, the deed goes on, “I have therefore 
made a gift in favour of Rani Kishori ofall my moveable and 
immoveable properties........and appoint her my successor and 
representative subject to the following conditions.” Under condition 
I the villages were tobe “owned by the Rani Sahib just asI 
owned,” and complete possession was to be given her. Similarly as 
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to the ro per cent. on the revenue of seven villages, condition 2 
provides that, after the settlor’s death, “the Rani Sahib would ebe 
entitled to get it and none would be able to offer obstruction.” 

In their Lordships’ opinion there is nothing so farin the deed 
to cut down the gift or prevent the Rani from taking such 
an estate in the properties, which are the subject of the gift, asa 
wife takes in immovable property given her by her husband. 
According to the Hindu law, such property is taken by her as 
stridhan and is descendible to her heirs and not to his, and would 
devolve firston her daughter and her daughter’s daughter and 
failing them on her daughter’s son, thus effectually excluding Bal- 
want ; but over such property, it is stated by Mr. Mayne; para- 
graph 664, she would have no right of alienation unless the gift was 
coupled with an express power of alienation, or, as has been held 
by this Board, unless there are words of sufficient amplitude to 
confer it upon her. Some reliance has been placed on the fact 
that there is no mention of the donee’s heirs such as is generally 
found where it is intended to create an estate of inheritance, but 
Condition VI, which has been so much discussed, shows clearly 
that it was the settlor’s intention to establish a line of succession 
that would exclude Balwant. . i 

Condition VI provides that ifa son is born to Balwant Singh 
within thẹ next sixteen years—in other words, before he attains 
the age of fifty—such son is to take the property on his attaining 
majority, and the Rani is bound to retain “ the proprietary posses- 
sion” until he does attain majority. If, however, no son is 
born to Balwant before he attains the aga of fifty, she is not 
to be bound to retain the proprietary possession herself, but is 
expressly empowered to give or bequeath it to her daughter or her 
daughter’s son, “ fo appoint owner and representative and heir” her 
daughter—the second defendant—or her daughter’s son if she have 
oné, and failing them to make an adoption, and in regard to all 
three cases she is empowered “ to impose any condition. or condi- 
tions which she thinks necessary in regard to manner of succes- 
sion and possession of property.” . These provisions, which are only 
material in so far as they show the intention of the settlor, in their 
Lordships’ opinion, clearly show that it was the intention of the 
settlor that she should not only. have the estate, which under 
Hindu law a woman has in property given her by her husband, but 
should also have power to alienate itto her daughter or her 
daughter’s son, thus enabling her, it may be observed, to. prefer 
the daughter’s sọn to the daughter’s daughter, who would be a pre- 
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ferential heir to her stridhan. The effect was, whilst leaving the 
preperty to descend as stridhan and so exclude Balwant Singh to 
enable the Rani to transfer it as she was expected to do, to the 
daughter’s son if there was one, because according to Hindu reli- 
gious ideas a daughter’s son stands in the place ofa son and like a 
sòn is putrika, or a liberator from put. It was only failing them 
that she was to have power to adopt, and in all cases she was to 
have power to impose conditions of succession. These provisions, 
in their Lordships’ opinion, make it clear that it was intended to 
give her a woman's estate enlarged by the powers of alienation to 
her danghter and daughter’s son, already specified, and that, in 
default of the exercise of these powers, it was to descend to her 
heirs, 

© Condition VII then deals with the birth of a son to Balwant 
Singh after he had attained the age of fifty, when the widow might 
have transferred the estate to her daughter and her daughter’s son 
or to an adopted son under condition VI, and provides that she or 
her transferee should retain the property until Balwant’s son attain- 
ed his majority and hand it over then. Further, it provides that, 
on succeeding to the property, Balwant’s son should be bound te 
pay Rs, 100 a month to the person from whom he obtained it, an 
obligation by which the plaintiff would not be bound if it were held 
that he was entitled to succeed, not under the deed, but as heir 
of the settlor. 

Thea comes Condition VIII, which, as translated, is not very 
cleatly worded, but provides for what isto happenin case of the 
Rani dying before Balwant Singh had attained the age of fifty in 
case a son had been born to him but had not attained majority, 
or in case no son had been born to him. In either event the 
Rani’s powers of disposition under condition VI would not have 
come into operation, and, accordingly, the ` settlor himself provides 
that in these events the property is to “ devolve- on Maha Laksh- 
mi Bai or son if alive,” who should remain in possession until a son 
was born to Balwant Singh and attain majority, in which case he 
would take, and the person on whom the property had devolved 
would be entitled to receive, Rs. 100a month. 

These provisions for events which have not happened, in their 
Lordships’ opinion, were intended by the settlor to effectuate his 
declared object of ‘disinheriting his son Balwant and preventing 
him from claiming to come in as heir on the death of the Rani, 


. ‘The,same intention is clearly expressed in condition IX, which, — 


‘whilst making some provision for Balwant Singh, recites that he 
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personally had been excluded from the succession and had no 
power or authority to interfere with the property, possession agd 
future powers of the Rani. 

Condition X contains an additional condition of defeasance in 
the event of the Rani predeceasing ‘the settlor, when the property 
would revert to the settlor. This clause, which was no doubt 
intended to enable the settlor to make a fresh settlement, does not 
appear to throw any light on the present question. 

. In their Lordships’ opinion the testator’s intention* Clearly» 
was that the property should pass to the Raniand her successors 
under the deed to the exclusion of the settlor’s heirs, unlessa son 
was born to Balwant and attained majority. In that event Bal- 
want’s son was to come in and take the estate under the deed, 
and not as the settlor’s heir on the suggested intestacy arising from 
the failure of the gift over to him, following the determination 
of the estate limited to the Rani and her successora until Balwant’s 
son should attain majority. 

Two intentions appear clearly in the deed, one to exclude 
Balwant altogether from inheritance, the .other to bringin his son 
on his attaining majority. Both intentions are effectuated under 
the deed by holding that the Rani and her successors took an 
estate subject to defeasance on the happening ofa certain event, 
the attainment of majority by a son of Balwant. On the other 
hand, the construction contended for on behalf of the plaintiff 
would defeat the settlor’s intention by letting in Balwant as the 
settlor’s heir if he was alive, as he very well ` might have been, when 
the plaintiff attained majority. For the se reasons their Lordships 
are of opinion that the provisions in the unborn son’s fayour 
amount to a condition subseq uent, and it is a well-settled principle 
of law, which has now been embodied in sections 28 and 30 of the 
Indian Transfer of Property Act, 1882, that in such a case “if the 
ulterior disposition is not valid the prior disposition is not affected 
by it.” 

Their Lordships are therefore unable to agree with the learned 
Judges of the High Court “ that the Rani was left as a custodian of 
the property until its final devolution, to a full owner.” The Rani and 
her successors were put in, not merely as custodians until the 
attainment of majority of Balwant’s son, an event which might never 
happen, but also to effect the disherison of Balwant himself by 
leaving the property away from the settlor’s natural heirs. In theit 

*The words ‘testator’s intention’ should be read’ as ‘‘settlor’s intention’ — 
K.J. R. 
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I ordships’.opinion, the . terms of the deed -clearly show that .they 
_ Were given an estate which was not limited but absolute, in point 
of duration, and subject only to defeasance in case of Balwant 
having a son who attained majority or the Rani dying before the 
settlor; The learned Judges also held that there was a cesser of 


the Rani’s estate “on the -attainment of eighteen years by the’ 


appellant, and not on the appellant’ being capable of taking posses- 
sion of the property,” citing Doe dem Blomfield v, Eyre(t), 
a judgment of the Court of Exchequer Chamber. That was the 
case.of a gift to A. B. for life with a gift over which failed, and 
what was held was that it was clearly not the intention of the settlor 
that the heirs of the first donee should take in preference to the 
heirs of the settlor. Inthe present case the intention was wholly 
to exclude the heirs of the settlor as such as a means of keeping 
out his unworthy.son, and, in their Lordships’ opinion, it is not 
open to the Court to adopt.a construction. which lets them in. 


For these reasons their Lordships are of opinion that the decree of. 


the High Court confirming the decree of the -lower Court, and dis- 
missing:the suit, was correct, and that-this appeal fails anid must be 
dismissed with costs. The costs of the remand to the High Court 
must also be paid by the appellant. They will humbly advise His 
Majesty accordingly. 
Douglas, Grant, and Dold : Solicitors for the Appellant. 
. A. S. L. Polak . : Solicitor-for the Respondents, 
K. J. R, Appeal iat 
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‘payable to either or surviver’—No presumption of advancement in wife's 
Javeur—Rule of English law departed from—Partial partition, when allowed. 


A substantial question of law, within the last clause of Section tro, of the 
Code of Civil Procedure, 1908, does not mean a substantial question of general 
importance, but a substantial question of law as between the parties in the case 
involved: Raghunath Prasad Singh v. Deputy Commissioner of Pariabgarh (1) 
followed. 

The general principle of equity, applicable both in England and in India, is 
that fn the case of a voluntary conveyance of property by a grantor, without any 
declaration of trust, there is a resulting trust in favour of the grantor, unless it can 
be proved that an actual gift was intended. The exception made in English law 
(viz. that a gift to a wife is presumed, where money belonging to the husband is 
deposited at a Bank in the name of a wife, or where a deposit is made in the joint 
names of both husband and wife), his not, however, been admitted in Indian law 
under the different conditions which attach to family life, and where the social 
relationships are of an essentially different character. 


One Teku Ram, on the 17th May 1919, opened a fixed deposit account for 
Rs, 100,000 with the Alliance Bank of Simla, in the name of himself and his wife, 
Mast. Gujri, ‘* payable to either or survivor’? The receipt of the Bank was 
in the following terms :—‘‘Received from L. Teku Ram, house proprietor, and his 
wife, Bibi Gujri, payable to either or survivor, rupees cne lakh only, as a deposit, 
bearing interest at 5 per cent per annum, requiring twelve months’ notice of 
withdrawal and subje ct to the general rules ofthe Bank with respect to snch 
deposit.” Teku Ra m died on the zoth May 1930. After his death, the deposit 
was renewed for a further period of one year in the name of Msst. Gujri 
alone. On the 14th May 1921, at the instance of and under her express instruc- 
tions, the principal and interest of the deposit were paid ont ‘by the Bank 
to one G. ` g 

It was admitted that the money depos ited in the Bank was at the time of 
deposit the property of and belonged to Teku Ram, who had supplied it from his 
own resources : R 

Held, applying the principle laid dowa by the Privy Council in Kerwick v. 
Kerwick (2), that in such a case there was under the general law in India (differ- 
ing, in this respect, from tho English law) no p resumption of an intended advance- 
ment in favour of Msst. Gujri, the wife of Teku Ram. The sum deposited 
did nôt become her sole property by’gift or‘ otherwise, but was the property of 
Teku Ram and belonged to his estate, as the person who originally supplied the 
money, and remained at his disposal at the date of his death,t 

The ordinary rule of Hindu Law undoubtedly is that there cannot be a partial 
partition, but this rule is elastic, and has in several cases been departed from, if 
there is no inconvenience in 2 partial partition, apart from a final partition of the 
whole of the joint properties,* 

(1) (1927) L. R. 54 L A. 126; I. L, R, 2 Luck. 93. 


(2) (1920) L. R. 47 I. A. 275 ; 32 C. L. J. 490 

+ See I. L. R. 34 Mad. 269 (F. B.) and Mulla’s Hindu Law, 5th edition, 
page 343.—K. J. R. R 

* Reference may be made, in this connection, to the Canadian case (Belyee v. 
Diocesan Synod of Frederiction) quoted at page 193 of the English and Empire 
Digest, Vol. 3—K. J. R. : 


Vor. XLVIII] PRIVY COUNCIL, 


Appeal No, 40 of 1927, by special'leave by the Defendants, from 
æ judgment and decree, dated'the 11th March 1924, of the Court of 
the Judicial Commissioner of the North-West Frontier Province 
(Lisut-Colonel J. Friselle), affirming a decree of the Divisional 
Judge of Peshawar, dated the 18th December 1922. 

For purposes of the present report, the material facts of the case 
are sufficiently atated in their Lordships’ judgment. 

Dunne K. C. and Wallach for the Appellants. 

De Gruyther K. C. and Parikh for the Respondent. 

The judgment of their Lordships was delivered by 

Lord Parmoor :—This is an appeal, by special leave, from a 
decree of the Court of the Judicial Commissioner of the North-West 
Frontier Province, affirming a decree of the Divisional Judge at 
Peshawar. 

The respondent is the eldest son of Teku Ram, who died on the 
zoth May, 1920. The appellant, Guran Ditta, isa son, and the 
appellant, Mussammat Gujri, is the widow of the said Teku Ram. 
Teku Ram, on the 17th May, 1919, opened a deposit account for 
Rs. 1,00,000 with the Peshawar Branch of the Alliance Bank of 
Simla, in the name of himself and his wife, ‘‘payable to either or 
survivor.” The receipt of the Bank was dated the 24th May, in the 
following terms: “Received from L. Teku Ram, house proprietor, 
and his wife, Bibi Gujri, payable to either or survivor, Rupees one 
lak only, as a deposit, bearing interest at 534 per cent. per annum, 
requiring twelve months’ notice of withdrawal and subject to the 
general rules of the Bank with respect to such deposit.” A notice of 
withdrawal was given when the account was opened as follows: 
“Notice given this 17th day of May 1919, as on the 24th April, 1919.” 

After the death of Teku Ram, the deposit was renewed fora 
further period of one year in the name of Mussammat Gujri alone. 
On the 14th May, 1921, Mussammat Gujri wrote requesting the 

. Bank to pay to Guran Ditta, the bearer of the letter, “my deposit of 
Rs, 1,00,000 (Rupees one lak), together with the arrears of the 
interest on it due to me.” In accordance with these instructions, 
the principal and interest of the deposit were paid to Guran 
Ditta. 

On the zoth August, 1921, the respondent instituted his suit in 
the Court of the District Judge of Peshawar against the appellants 
and a younger brother, who is nota party to this appeal. Several 
questions arose for decision in the Courts below. ‘A-preliminary 
issue, “Does the suit lie in its present form ?” was decided in both 
Courts in favour of the respondent, and will be referred to later, 
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Issues were framed by the Divisional Judge of Peshawar, and re- 
stated by the Divisional Judge, as follows :— e 

(1) Was the deposit the sole property of Mussainmat rete by 
gift, will or otherwise ? 

(2) Did Teku Ram leave any subsisting will ? - 

(3) Ifso, was such will valid so far as it dealt with Joinery 
property ? 

(4) To what relief is plaintiff entitled and against whom ? 

After full enquiry, and much conflicting evidence, both ‘Courts 
have found, as a question of fact, that Teku Ram did not leave any 
subsisting will. There was no attempt in the argument before their 
Lordships to reverse this concurrent finding of the two Courts below 
on a question of fact. This issue having been decided in the nega- 
tive, the third issue became no longer material, $ 

The main issue decided in the Courts below, and which was 
relied on in the application for special leave to appeal, was whether 
the sum deposited became the sole property of Mussammat Gujri by 
gift. Othe application for specialleave to this Board, it was 
urged that the question whether a fixed deposit ina Bank in. the 
name of two persons payable to either or survivor was in fact pay- 
able to the survivor, or belonged tothe estate of the person who 
originally supplied the money, was a substantial question of law, 
and of great impor tance to Banks in India, and to persons in whose 
names-such deposits had been made. It appears from the record 
that this was the only que stion raised when special leave to appeal 
was granted, i 

The money deposited inthe Bank was at the time of deposit 
the property of Teku Ram, The Courts below decided that this 
money belonged to the estate of Teku Ram, as the person - who 
originally supplied the money. The money in dispute being up- 
wards of Rs. 10,000, the appellants applied to the Judicial Commis- 
sioner for leave to appeal on the ground that there was a substantial 
question of law involved, bringing the application within the terms 
of Section rro of the Code of Civil Pro cedure, 1908 : 

“Where the decree or final order, appealed from, affirms the 
decision of the Court immediately below the Court passing such 
decree or final cee the appeal must’ involve some substantial 
question of law.” 

In the case of ‘Raghunath Prasad Singh v. Deputy UMTON 


of Partabgarh (1), it was held that a substantial question of law, 
within. the last clause of Section rro of the Code of Civil Procedure 


(1) (t927) L. R. 54 E. A. 126, 
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does not mean a substantial question of general importance, but a 
substantial question of law as between the parties in the case 
` involved, - The leave to appeal was refused, but, as stated above, 

special leave to appeal was granted on the petition to the Board. 

In the argument before their Lordships, and in the Courts below, 
it was admitted that the money deposited belonged to Teku Ram, 
who had supplied it from his own resources, by a transfer from his 
„current account at- the Bank, It was argued on behalf of the appel- 
lants that, apart from outside evidence, there was a presumption 
that the sum deposited constituted an advancement, or resulting 
trust; in favour of Mussammat Gujri, the wife of Teku Ram. It was 
said that one of the provisions of the destroyed will of Teku: Ram 
-was evidence that it was the intention of Teku Ram to make an 
advancement in favour of his wife under the terms of the deposit 
note ; but in the opinion of their Lordships, no weight should be 
attached to this evidence. They agree in this respect with the views 
expressed in the judgments of the Divisional Judge at Peshawar and 
of the -Judicial Commissioner of the North-West Frontier Province. 

The question, therefore, to be decided is the-construction of the 
terms of the deposit note. 

The general principle of equity, applicable both in this country 
and in India, is that in the case of a voluntary conveyance of pro- 
perty by a grantor, without any declaration of trust, there is a result- 
ing trust in favour ofthe grantor, unless it can be proved that an 
actual gift -was intended. An exception has, however, been- made in 
English law, and a gift to a wife is presumed, where money belong- 
ing to.the husband is deposited at a Bank-in the name of a wife, or, 
where a deposit is made, in the joint names of both husband and 
wife. : e 

-This exception has not been admitted in Indian law under the 
different conditions which-attach to family life, and where the social 
relationships are of an essentially different- character. The principle 

-to bé applied has been stated in Kerwick v, Kerwich (1): 

“The general rule and principle of the Indian law as to the 
resulting trusts -differs but little, if at all, from the general rule of 
English law upon the same subject, but in their Lordships’ view it 
-has been established by the decisions in the-case of Gofechris? v. 
Gungapersaud (2) and Usbur Aliv. Bebee Ultaf Fatima (3), that 

. owing to the widespread and persistent practice which prevails 


(1) (1910) L. R. 47 I. A. 3753 32C, L. J 490. 
(3) (1854) 6 M, L A. 53. 
(3) (1869) 13 M. I. A. 2323 13 W. R. P, C. 134B. L.R P.C y, - 
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amongst the natives of India, whether Mahomedan or Hindu, for 
owners of property to make grants and transfers of it benami for no 
obvious reason or apparent purpose, without the slightest intention 
of vesting in the donee any beneficial interest in the property grant- 
ed or transferred, as well asthe usages which these natives have 
adopted and which have been protected by Statute, no exception has 
ever been engrafted on the general law of India negativing the 


presumption of the resulting trust in favour of the person, providing 


the purchase-money, such as has, by the Courts of Chancery in ‘the 
exercise of their equitable jurisdiction, been engrafted on the corres- 
ponding law in England in those cases where a husband or father 
pays the money and the purchase-is taken in the name of a wife or 
child. In such a case there is, under the general law in India, no 
presumption of an intended advancement as there is in England.” 

Applying the principle thus stated to the present case, their 
Lordships hold that there is no presumption, in the deposit note, of 
an intended advancement in favour of Mussammat Gujri, and that 
the sum of Rs, 1,00,000, and interest, were the property of Teku 
Ram, and remained at his disposal at the date of his death, as found 
in the decisions of the Courts below. 

On this issue—the substantial question of law on which special 
leave to appeal was asked for, and granted—their Lordships will 
humbly advise Hia Majesty that the decision of the Courts below 
was right, and should be confirmed. 

Their Lordships have considered the objections to the form of 
suit, and the difficulties which arise ina decree which necessitates 
the partial partition of the estate of Teku Ram. The ordinary rule 
undoubtedly is that there cannot bea partial partition, but it has 
been held in the Courts below that this rule is elastic, and has in 
several cases been departed from, if there is no inconvenience in a 
partial partition, apart from a final partition of the whole of the joint 
properties. The Courts further held that inthis case no iacon- 
venience would arise, Accordingly, it was ordered “that the plain- 
tiff—the respondent-—-be, and the same is hereby given, a decree for 
Rs. 37,368 with costs accordingly against Guran Ditta and Mussam- 
mat Gujri, defendants, jointly and severally.” It is stated in the 
judgment of the Additional Judicial Commissioner of the North- 
West Frontier Province that the question of the rights of the widow 
to maintenance from the rest of her husband’s property would be 
decided separately, and their Lordships were informed that a suit 
for a final partition of the whole property of Teku Ram had been 
instituted and was in process of decision, Their Lordships ‘do not 
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think it nəcessary to decide any geheral question of procedure, but 
are of opinion that, in this case, justice could be done between the 
parties without eriteting upon any question of partial partition, and 
leaving open all further questions for determination i in the final, par- 


tition of the whole property. Their -Lordships propose, therefore,. 


to vary the decree by limiting it toa declaration, in answer in the 
first issue, that the deposit, in suit was not the sole property. of 


Musgammat Gujri, by gift, will or otherwise, and that the respondent: 
is entitled, as' against the appellants, to a declaration to this 


effect. 


The appellants have failed in the main issue involved, and their’ 


Lordships will humbly advise His Majesty that, subject to alteration 
in the form of the decree, the judgments below should be confirmed 
and this appeal dismissed with costs., ; 

H. S. L. Polak: Solicitor for the Appellants, 

T. L, Wilson & Co.: Solicitors for the Respondent. 


K; J, R i Appeal allowed iw part. 


Prusent: Lord Phillimore, Lord Carson and Sir Lancelot ` 
Sand erson. 


SAKALAGUNA NAYUDU AND ANOTHER 
i v. 
CHINNA MUNUSWAMI NAYAKAR. 


[ON APPEAL FROM THE HIGH COURT oF JUDICATURE AT MADRAS. | 


Sale deed—Agreemont by vendee to reconvey—Option exerciseable by vendor or his 
heirs or assigns—Death of vender—Assignment of benefit of contract by oen- 
dors som in favour of stranger—Assignee’s suit for specific performance— 
“Standing: offer” or “completed contract.” . 

On the 27th January, 1891, one Venkata Subrahmanya Ayyar Gedoe 
called the vendor), on behalf of himself and his son Krishnasami Ayyar (then a 
minor), sold: the village of Siyatti, being the property ia suit, to one Venkatapathi 
Naidu (hereinafter called the vendee) for a consideration ` ‘of Rs. 0,600. On’ the 
same day the vendee éxecuted a registered ‘counterpart document’? by ‘which ho 
agreed to reconvey the village for the same consideration of Rs. 10,000 if the 
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vendor made an application for that purpose in the month of Ans thirty years later. 
The material terms of the ‘counterpart document’ w ere as, follows :— 


** As I have this day purchased absolutely for Rs, 10,000 the entire village of 
Siyatti which belongs to you, I shall again convey to you the said village after a 
period of thirty years from this date, i. e in the Ans cultivation season of the 
thirtieth year in case you wish to have the village again, and on your paying the 
said sum of Rs. 10,000 to me,” g 


With regard to this document, the Privy Council concurred with the High Court 
in holding that although the name of the vendors son was not mentioned in. it, 
it must be treated as having been executed by the vendee in favour of the vendor 
and his son, inasmuch as “the deed of sale was executed by the vendor on behalf 
of his minor son as well a s on his own behalf, and the counterpart document was 
obviously intended tp give the right to call for a reconveyance of the property to the 
persons who were parties to the deed of sale.” f 


The vendor died in 1899, leaving Krishnasami Ayyar, his only son, surviving 
him, By a deed dated the I2th May tgto, Krishnasami Ayyar sold the said 
village of Siyatti to the plaintiff, and also executed an assignment in plaintiffs 
favour of his right to the benefit of the ‘counterpart document.’ 


„The vendee died in or about the year 1919, and the defendants were his sons 
and heirs. 


The month of Ant in the 30th year from the date of the ‘counterpart document? 
corresponded to the 14th June to 14th July 1920, and the plaintiff on the agth 
June 1920 intimated to the defendants (sons of the deceased vendee) that as assig- 
nee from Krishnasami Ayyar (the vendor’s son) he was entitled to the reconvey- 
ance of the property in suit, at the same time tendering the stipulated sum of 
Rs. 10,000, On defendants’ refusing to receive the money, the plaintiff filed the 
present suit for specific performance of the ‘counterpart document,’ 


Held, (affirming the High Court) that the plaintiff was entitled.to succeed, 


It was not a case of a mere ‘‘standing.offer”’ by the vendee; on the contrary, 
there was on the 27th January 1891 a completed contract between the vendee of 
the one part and the vendor and his son of the other part, by which the vendee 
undertook for consideration to reconvey the property if the other parties to the 
contract (viz. the vendor and his son) offered to purchase the same at the time 
stated and for the amount mentioned in.the “‘counterpart document,” and the 
benefit,of the contract aforesaid could be validly and effectually assigned even toa 
stranger such as the plaintiff, 

Their Lordships repelled the contention that the option created by the ‘fecoun. 
terpart document” could be exercised only by the vendor and his son personally. 
Taking the terms of the contract and the surrounding circumstances into con 
sideration, they held that the option could be exercised by the above-mentioned 
two persons or by their heirs or assigns. 

Appeal No. 53 of 1926. by the Plaintiffs, from a judgment and, 
decree, dated the sth March 1925, of the High Court, Madras 
(Spencer and Ramesan J].), reversing a judgment and decree, dated: 
the 26th June, 1922, of the Subordinate Judge of Chingleput. : 
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The material facts of the case appear from their Lordships’ 
judgment. The case in the Court below will be found ee in 
I. L. R. 49 Mad. 387. 

Dunne K. C., Narasinham and Subba Raw for the Appellants, 

De Gruyther K. C. and Abdul Majid for the Respondent. 

Their Lordships’ judgment was delivered by 

Sir Lancelot Sanderson :—This isan appeal by the defen- 
dants in the suit against a decree dated the 5th March, 1925, of the 
High Court of Judicature at Madras, which reversed a decree, dated 
the 26th June, 1922, of the Subordinate Judge of Chingleput. 

The suit was brought by the plaintiff in order to obtain a direc- 
tion by the.Court that the defendants should execute a conveyance 
of the property in suit in favour of the plaintiff and other consequent 
reliefs. 

The learned Subordinate Judge dismissed the suit with costs ; 
the High Court allowed the plaintiff's appeal with costs and ordered 
the defendants to execute the conveyance in favour‘of the plaintiff 
as prayed, and gave other necessary directions in respect thereof. 

The material facts of this case are as follows :—The defendants 
are the sons of one Venkatapathi Naidu. By a deed dated the 27th 
January, 1891, Venkata Subrahmanya Ayyar, on behalf of himself 
and as guardian of his minor son Krishnasami Ayyar, sold the village 
of Siyatti to the above-mentioned Venkatapathi for the consideration 
of Rs, 10,000, 

On the same day the parties executed what was called a 
“ counterpart document, ” by which it was provided that Venkata- 
pathi should reconvey the said village to Venkata Subrahmanya 
after a period of thirty years from that date, i. e., in the Ani cultiva- 
tion season of the thirtieth year, in case Venkata Subrahmanya 
wished to have the village again, and upon his paying to Venkata- 
pathi the sum of Rs. 10,000. 

The learned Judges of the High Court treated the “ counterpart 
document” as having been executed by Venkatapathi in favour of 
Venkata Subrahmanya and his son Krishnasami, though the latter’s 
name is not mentioned in the “counterpart document,” 

Their Lordships are of opinion that this was a right conclusion, 
because Venkata Subrahmanya and Krishnasami were members of a 
joint Hindu. family, and the deed of sale was executed by Venkata 
Subrahmanya on behalf of his minor son as well as on his own 
_ behalf, and the. “counterpart document” was obviously intended to 
give the right to call for areconveyance of the property to the 
` persons who were parties to the deed of sale. . 
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In 1897 Venkata Subrahmanya was adjudicated insolvent 
and in 1899 he died, leaving Krishnasami, his only son, surviving 
him, N 

By a deed dated the 12th May, roro, Krishnasami sold the 
village of Siyatti to the plaintiff for the consideration of Rs. 19,200, 
It was agreed on behalf of the appellant that this deed contained 
not only a conveyance of the village but also an assignment 
of Krishnasami’s right to the benefit of the “ counterpart docu- 
ment,” 

By a deed dated the 22nd February, 1916, the official assignee 
of Madras, and “as such the assignee of the estate and effects 
of C. Venkata Subrahmanya Ayyar,” in consideration of the sum 
of Rs. 3,000 conveyed and assigned all the right title and interest 
of the insolvent, Venkata Subrahmanya, in the house and lands 
in Siyatti village described in the schedule chert unto the said 
Krishnasami Ayyar. 

It appears that both Venkatapathi and Krishnasami died in or 
about the year 1919. 

On the 2gth June, 1920, notice was given on behalf of the plain- 
tiff to the defendants, alleging that the plaintiff was the assignee 
from Krishnasami, and as such was entitled to the reconveyance of 
the property in suit, There is no question before the Board as to 
the sufficiency of the tender of the money referred to in the notice, 
nor is there any question as to whether the reconyeya nce was called 
for at the proper time. 

On the rath July, 1920, the present suit was instituted by the 
plaintiff. 

On the 16th February, 1921, the widow of Krishnasami executed 
what was called a deed of release in favour of the plaintiff. The 
deed recited, among other matters, that Krishnasami had settled 
matters with the official assignee and had obtained from hima sale 
deed for the benefit of the plaintif in his own name, and had 
handed the same over to the plaintiff, 

It concluded by stating that from the date on which: Krishna- 
sami executed the sale to the plaintiff, neither Krishnasami nor 
his widow, who was his heir, had any interest in the property com- 
prised i in the sale, and that even if there should be any interest 
possessed by the widow she relinquished the same to the plaintiff. 

The evidence of the plaintiff with respect to the transaction 
with the official assignee was to the effect that he had: contributed - 


‘the sum of Rs, 1, 500, part of the Rs. 3,000 paid to the official 


assignee, and that Krishnagami had given to him the receipt which 


e 
° 
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the official assignee had granted in respect of such payment ; 
‘that the deed of the 27th February,* 1916, was executed in favour 
of Krishnasami because the official assignee had said that it must 
` be taken in the name of Krishnasami, but that the deed was obtain- 
ed to safeguard the plaintiffs interest and for his benefit ; and that 
the deed was handed by Krishnasami to the plaintiff after it had 
been registered. 

The main question in this appeal is whether there was a con 
tract made on the 27th January, 1891, between Venkatapathi of the 
one part and Venkata Subrahmanya and Krishnasami of the other 
part, by which Venkatapathi undertook for consideration to recon- 
vey the property if the other parties to the contract offered to pur- 
chase the same at the time stated and for the amount mentioned in 
the “counterpart document,” or whether, as alleged on behalf of 
the appellants and held by the learned Subordinate Judge, there 
was no completed contract, but only a standing offer by Venkata- 
pathi, the benefit of which could not be assigned to a stranger such 
as the plaintiff, until the offer had been accepted by the tender of 
the amount in June, 1920, and the offer had ripened into a contract 
to buy and sell. 

Their Lordships are of opinion that there was a completed con- 
tract between the parties on the 27th January, 1891. 

All the elements necessary to constitute a contract were present, 
There was an undertaking on the part of Venkatapathi to reconvey 
the village to Venkata Subrahmanya and Krishnasami in the event 
of their calling for a conveyance at the time and upon the terms 
set out in the “ counterpart document.” The time at which the 
. option was to be exercised and the price which was to be paid for 
the property were specified. 

There was consideration for the contract because Venkatapathi, 
by the sale of the 27th January, 1891, obtained possession of the 
property, and Venkata Subrahmanya received Rs. 10,000, besides 
acquiring the right and benefit of getting back the village upon the 
conditions specified in the “ counterpart document.” 

Their.Lordships therefore coricur with the conclusion of the 
learned Judges of the High Court on this-question. 

They are also of the opinion that it was not intended that the 
option could be exercised only by Venkata Subrahmanya and 
Krishnasami personally. The terms of the contract and the time 
_ at which the option was to be exercised go to show that the inten- 


*The date 27th js obviously a slip far 22nd February 1916.—K. J, R, 
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tion was that the option might be exercised by the above-mention- 
ed two persons or their heirs. ' ma) 

It was not disputed that if the transaction of the 27th Tie 
uary, 1891, amounted to a completed contract, as their Lordships 
have decided, the benefit of the conttact could be assigned, 

The only further question is whether the benefit of the contract 
had been effectually assigned to the plaintiff before the suit was 
instituted, 

It was argued on behalf of the appellant-defendants that on the 
insolvency of Venkata Subrahmanya the property of the joint family, 
including the benefit of the above-mentioned contract, vested in the 
official assignee, and that the, benefit of the contract never was 
assigned to the plaintiff. On the other hand, it was argued on 
behalf of the plaintiff that on the insolvency of Venkata Subrah- 
manya the joint family property remained in the joint family sub- 
ject to any action which the official assignee might take to get 
possession of Venkata Subrahmanya’s share, 

In the view of the facts of this case their Lordships do not think 
it necessary to enter upon the consideration of this question or to 
decide which of the above-mentioned contentions ‘is correct, be- 
cause whichever of them be adopted, their Lordships are of opinion 
that the plaintiff must succeed. 

If the first of the above-mentioned contenions be adopted, the 
plaintiff is entitled to rely on the conveyance of the 27th February,* 
1916, by which the official assignee conveyed all the right, title and 
interest of the insolvent Venkata Subrahmanya in the village to 
Krishnasami. It is clear on the evidence that this conveyance, 
though taken in the name of Krishnasami, was on behalf of, and for 
the benefit of, the plaintiff, who had supplied part of the money 
paid. to the official assignee and who had already purchased the 


village and the benefit of the contract dated the 27th January, 


1891, for valuable consideration. . 

Krishnasami had at the time of the conveyance by the official 
assignee no interest in the village or the contract, as was subse- 
quently acknowledged by his widow and heir. te K 

If the second of the -above-mentioned contentions be adopted, 
then the deed of the rath May , r910, by which Krishnasami ` con- 
veyed the village and assigned the benefit of the contract-of the 
27th January, 1891, to the plaintiff is sufficient to support the plain- 
tiff’s title and his right to sue for the enforcement of the. said 
contract. f 

#The date 27th is obviously a slip for 22nd February 1916,—K. J. R, 
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Their Lordships, therefore, are of opinion that whichever of the 
above-mentioned contentions be adopted, the benefit of the con- 
tract had become vested in the plaintif before the institution of 
the suit, and the plaintif, having made an adequate tender of the 
amount. specified in the contract at the time mentioned therein, was 
entitled to call'upon the defendants, the sons and heirs of Venkata- 
pathi, for a conveyance of the property, 

Their Lordships are of opinion that the decree of the High 
Court dated the 5th March, 1925, was correct, and that this appeal 
should be dismissed with costs. They will humbly advise His 
Majesty accordingly. 

A. S. L. Polak; Solicitor for the Appellants. 

Douglas, Grant and Dold : Solicitors for the Respondent. 
RJR ; f Appeal dismissed, 


CIVIL REVISION. 


Before Sir Zahid Suhrawardy, Knight, 
Judge and Mr. Justice Graham. 


RAMNARAIN ROY CHOWDHURY AND ANOTHER 
v. 
BISWANATH BANERJEE.* 


Interlocutory order—Interference by High Court—~Defendant called asa wiiness 
by the plaintiff—Examination on commission—Examination before the closing 
of the plaintifs evidence—Postponement—Examination, how and whew to be 
made. ` 
The plaintiff brought a suit against two defendants for declaration that the 

adoption of Defendant No. 1 by her adoptive mother, defendant No. 3, widow of 

R was illegal and invalid, Inher written statement the defendant No. 2 

disputed the status of the plaintiff as reversioner of R- and assailed his 

right to bring the sult and made various allegations fa defence. In order 
to prove the falsity of her allegations the plaintiff filed documents includ- 
ing sevoral letters and cited the defendant as a witness to prove those letters 
and also several issues framed by the Court arising directly upon the pleadings of 


*Civil Revision No. 1630 of 1927, against the order of Mr. B. L. Sarkar, 
Subordinate Judge, and Court of Dacea, dated the agth October, 1927. 
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CIVIL. the parties. Serious objections were made on behalf of the defendant No, 2 to her 
1928 examination on commission at that stage before the closing of the oral evidence 

nw of the plaintiff. The Court of first instance rejected the defendant’s objection? 


Ram Narain Roy and granted the prayer of the plaintiff. 
Chowdhury 
ints ve : The High Court on revision interfered with the order of the Court below and 
7 Biswanath. Banerjee. eld that the examination of the defendant No. 2 would be postponed till the 
re evidence on the side of the plaintiff was closed ; that if she did not offer herself 
for examination on the side of the defendants then the plaintiff would be at liberty 
to examine her as his witness. 
Application for Revision under section 115 of the Code of Civil 
Procedure by the Petitioner. 


Application for setting aside an order of the Court below direct- 
ing examination of the defendant No. 2 on commission by the 
plaintiff. 

‘The material facts as given in the affidavits made by the parties 
are as follows :— 

Raja Rajendra Narain Ray Chowdhury of Bhowal in the District 
of Dacca died leaving 3 sons: Kumar Ranendra Narain, Ramendra 
Narain and Rabindra Narain Ray Chowdhury and 3 daughters, 
Indurayi, Jyotirmayi and Tarinmayi Devi. Kumar Ramendra 
Narain died on the 25th Baisakh 1316, Kumar Ranendra Narain 
on the zgth Bhadra 1317, and Kumar Rabindra Narain, on the 
3oth Bhadra 1320. The plaintiff is the minor second son of 
Tarinmayi Devi. He, represented by his mother Tarinmayi Devi, 
brought title suit for declaration that the adoption of the defendant, 
petitioner No. 1, by his adoptive mother defendant, petitioner No. 2, 
widow of Kumar Robindra Narain Ray Chowdhury was illegal and 
invalid. One of the plaintiff’s allegations was that “ Kumar Rabin- 
dra Narain Ray was a Brahmin of Kashyap Gotra, Babu Kumud 
Behary Chakrabarty, natural father of defendant No. r isa Brahmin 
of Bharadwaj Gotra. Hiranbala Devi alias Anna Devi, wife of 
Kumyd Behary Chakrabarty and natural brother of defendant No. 1, 
is the daughter of Babu Gagan Chandra Bhattacharyya, resident ` 
of Armiheri Baraipura within the District of Dacca. The said 
Gagan Chandra Bhattacharyya isa Brahmin of Kashyap Gotra. 
As Kumar Robindra Narain and Babu Gagan Chandra Bhatta- 
charyya belonged to the same Gotra the defendant No. xr could not 
be taken in adoption as the son of Kumar Rabindra Narain...” 
The defence among others was that the plaintiff’s status as set forth 
in the plaint was not correct, that the plaintiff could not legally 
claim to be the grandson of Raja Rajendra Narain Ray Chowdhury 
or the sister’s son of the adoptive father of the petitioner No, 1 
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by the Court, that he was born after the death of the late Kumar 
Rabindra Narain Ray etc. Several issues were framed by the Court 
‘some of which are :— ` 


“8. Has Tarinimoyee Debi the capacity to understand the 
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contents of the plaint and has she accepted the responsibility of Biswanath Banerjee. ` 


being the next friend after fully knowing the contents thereof. 
* * + * * 


_ +15. Was the Defendent No. x incapable of being adopted. 


16. Had Defendant No. 2 oral permission also from her husband 
to-adopt? Did the Anumatipatra executed by Kumar Rabindra 
Narain Ray cease to have effect for reasons alleged in para g of the 
plaint ? And are those allegations true ? 


* * * * * 


18, Was Kumar Rabindra Narain Ray of the same Gotra with 
Gagan Chandra Bhattacharyya ? Would the adoption of Defendant 
No. r be illegal and invalid according to Hindu Law even if they 
belong to same Gotra? Is there any custom which invalidates 
such adoption (i) prevailing among the Brahmins of Bengal in 
general (ii) prevailing in the Samaj of Brahmins to which the 
parties belong ? 

19. Was Defendant No, 1 the only son of Kumud Behary 
Chakrabarty ? Is the adoption of an only son illegal and invalid 
according to Hindu Law? Is there any custom which invalidates 
such adoption (I) prevailing among the Brahmins of Bengal in gene- 
ral (II) prevailing in the Samaj of Brahmins to which the parties 
belong ? Oo 

+ * * * * 


21. Didthe natural father of: Defendant No. 1 receive any 
:consideration for giving the boy in adoption? Is-the status of the 
adopted boy that of a slave boy as alleged in the plaint. 

aM * * * * - 


23: Is the plaintiff a lawful reversionary ‘heir of Kumar Rabin- 
dra Narain Ray-and his-brothers by. reason of facts stated’ in :para- 
-graph 26 of Defendant No. 2’s and paragraph 24 of Defendant No. 
1’s written ‘statements, TE? 

~ The plaintiff applied for examination on commission of. several 
-witnesses ‘and also the defendant No. 2, He wanted to examine the 
defendant ‘No. 2 to prove the above issues and séveral letters filed 
‘by him to refute the allegations made against him in her written 
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statement, Serious and various objections were made on behalf of 
the defendants but the learned Subordinate Judge rejected them 
and granted the plaintiff’s prayer, by his order dated the 29th Octo- 
ber 1927. The defendants petitioners moved the High Court 
against the said order. The case made out by them will appear from 
the following extract from their affidavits, 

“4, That the defendant No. 2 in her written statement admitt- 
ed those allegations of fact in the plaint which she knew to be true 
and denied those which she knew or believed not to be true. 
That the plaintiff cannot expect that she would :depose against 
the ‘written statement and that her deposition would od the 
plaintiff in proving his case. 

‘fs. That in the aforesaid suit the factum of adoption and that 
of permission to adopt are not disputed but rather admitted by the 
plaintiff. The validity or otherwise of the adoption of the defen- 
dant No, 1 depends on question of law. 

“8. That your petitioners firmly believe that the plaintifi’s peti- 
tion for examining the defendant No. 2 is not a bonafide one, 
that the sole object of the said petition is to practically cross-exa- 
mine the defendant No. 2 and to compel her to disclose the defence 
case and its secrets so that the plaintiff may thereafter shape ‘his 
case to his advantage and to the serious prejudice and disadvantage 
of the defendants. 

“g. That your petitioners firmly believe that another objection 
of the plaintiff in citing the defendant No. 2 as a witness is to harass 
and insult her by putting vexatious and impertinent questions 


“ro, That your petitioners seriously apprehend that if the plain- 
tiff be allowed to examine the defendant No. 2, the defendants will 
be seriously prejudiced and handicapped and an irreparable loss and 
injury will be caused to them.” 

Sr B. C. Mitter, Babus Surendra Natk Guha and Kiran Mokan 
Sarkar for the Petitioners. 

Babus Rajendra Chandra Guha and Jitendra Kumar Sen Gupta 
for the Opposite party. 


The judgment of the Court was as follows : 


We think that in this matter the proper order to be passed is 
this: The examination of the petitioner (defendant No, 2 in the 
suit) will be postponed till the evidence on the side’ of the plaintiff 
is closed. Then if the petitioner does not offer herself for examina- 
tion on the side of the defendants, the ` plaintiff will be at liberty to 
examine her as his witness, The learned Counsel for the petition- 


Vor, XLVIII] =.. HIGH covitt, 


ers gives an undertaking that she will be available at Dacca for 
examination by the plaintiff at the stage that we have indicated. 
By this order we do not mean to suggest that he must aay 
be examined. The Rule is made absolute in these terms, 

The costs of the Rule will be costs-in the cause. We assess the 
hearing fee at five gold mohurs, f 
D. K, R. i Rule made absolute. 


APPELLATE CIVIL. 


Before Mr. Justice Dwarka Nath Mitter, 


Sm. AFIRAN BIBI 
$ v, 
NARIMTULLA SAHA AND OTHERS* 


Suit by benamdar—Beneficial omner not pariy—Effect of—/oint possession—No 
evidence as to the extent of thares— Presumption. 

A sult by a benamdar for declaration of title and recovery of possession without 
making the beneficial owner a party, is maintainable: Gur Narayan v. Sheo 
Lal (1) followed. 

So long asa benami transaction does not contravene the provisions of law, the 
Courts are bound to give it effect. A benamidar has no beneficial interest in 
the’property or business that stands in his name ; he represents the real owner and 
is a mete trustee for him. 

Where two persons jointly possess any land and no evidetce forthcomes as to 
the extent of their shares ;° 


Heid, the presumption will be that they possess in equal shares. 
Appeal. by the Plaintiff, 


Suit for declaration of title and recovery of possession, 
The material facts appear from the judgment. 


Baboo Panna Lal Chatterjee for the Appellant. 
` Baboo Radhika Ranjan Guha for the Respondent. 


* s Arpal from Appellate Decree No. 2253 of 1926, against | the deses of Babu 
Hem, Chandra Basu, ‘Subordinate Judge of Dinajpur, dated the agth July, 
1926, affirming that of Babu Sailendra Nath Mitra, Munsiff, and Court, Dinájpur, 
dated the 28th of Novembér, 1924. 

(1) (1918) L: Ry 46 T) Aya ; 1. L, R. 46 Gale. 566 ; 23 C: W, N. 521. 
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The judgment of the Court was delivered by 

D. N. Mitter, J :—This is an appeal by the plaintiff from the 
decision of the Subordinate Judge of Dinajpur dated the 29th July 
1926 which affirmed a decision of the Munsiff of the same District 
dated the 28th November 1924. The plaintiff instituted the suit for 
n declaration of her title to and recovery of possession of the suit 
lands on the allegation that on the 25th Baisakh 1319 B. S. the 
plaintiff purchased from her mother the suit lands for a sum of 
Rs, 299. Plaintiff further stated that her husband Amir and 
pro forma defendant No. 2 Aswini are step- brothers and that Aswini 
mortgaged the suit properties with defendant No. r who got a decree 
on the mortgage bond and took possession of the disputed lands 
through Court and afterwards reaped the paddy grown by the plain- 
tiff on the disputed lands in the month of Agrahayan prior to the 
institution of the suit, Plaintiff stated that this gives rise to the 
cause of action for this suit. 

The defence of the defendant No.1 in substance was that the 
plaintiffs mother had sold the suit lands to one Esum Ali and that 
later on Aswini, defendant No, 2 paid the consideration money to 
Esum Ali and took a reconveyance in the name of plaintiffs mother 
(the reconveyance was for himself and his brother Amir) and that in 
order to keep their title safe, Aswini had the deed of sale executed 
inthe name of the plaintiff and although the plaintiff was the 
benamday, the purchase was really for the benefit of himself and his 
step-brother Amir. 


The Court of first instance held that the defence had established 
a case that the purchase in plaintiff's name was really for both Amir 
and Aswini and as in the mortgage suit which was instituted in 1916 
there was decree against both Amir and Aswiniand as defendant 
No. x purchased the disputed lands at a sale in execution of the 
mortgage decree, the plaintiff had no title to oust the defendant 
No. 1 from the disputed lands, The Munsiff accordingly dismissed 
the plaintiff's suit. 

The lower appellate Court affirmed the judgment of the Munsiff 
but came to somewhat „different conclusions with regard ‘to 
certain matters in controversy. The lower appellate Court found in 
disagreement with the Munsiff that although the mortgage suit was 
filed against both Amir and Aswini, Amir contested the suit and 
the mortgage suit was dismissed as against him and what was sold 
in execution of the mortgage decree was the interest of Aswini alone. 
The lower appellate Court further found that the plaintiff was the 
benamdar of Amir and Aswiniin the matter of her purchase from 


- 
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her mother in the year 1319 B. S. It also found that as the plain- 
‘tiff was the benamdar of these two step-brothers, she had no title to 
the lands in suit and could not evict defendant No.1 who had 
bought the interest of Aswini in execution of his mortgage 
decree. 

Against the decision of the Subordinate Judge, a second appeal 
has been taken to this Court and the only point taken by the lear- 
ned vakil for the appellant is that on the findings of the lower 
appellate Court, the plaintiff is entitled to a decree in reapectof the 
half share of the lands in dispute and is entitled to recover joint 
possession in respect of the same with defendant No. r. It is argued 
that on the findings of the lower appellate Court the plaintiff was 
not the beneficial owner in respect of the disputed lands but she was 
the benamdar both for Amir and Aswini and as there is nothing to 
prevent a benamdar to successfully sue for recovery of possession 
from a trespasser although the beneficial owner is not a party to the 
suit, the loyer appellate Court should have decreed the suit in res- 
pect of the share of Amir and in the absence of any evidence to the 
contrary it must be held that Amir and Aswini were interested in 
the property in equal shares and, therefore, there ought to have 
been a decree for joint possession in respect of Amir’s half share, 
I think this contention of the learned vakil for the appellant is well 
founded and must prevail, It is now firmly established that so long 
as a benami transaction does not contravene the provisions of the 
law, the Courts are bound to give it effect, The benamdar has no 
beneficial interest in the property or business that stands in his 
name ; he represents the real owner and so far as their relative legal 
position is concerned, he is a mere trustee for him. Their Lord- 
ships of the Judicial Committee say in the case of Chowdhri Gur- 
Narayan v. Sheo Lal Singh (1), that they find it difficult to under- 
stand why an action cannot be maintained in the name of the 
benamdar in respect of the property although the beneficial ‘owner 
is no party toit. Their Lordships point out that the bulk of judi- 
cial opinion in India is in favour of the proposition that ina pro- 
ceeding by or against the benamdar, the person beneficially entitled 
is fully affected by the rales of ves judicata and with this view of the 
Indian Courts their Lordships of the Judicial Committee concurred, 
I think, therefore, that it was competent to the benamdar who is the 
plaintiff in the present case to maintain a suit for recovery of posses- 
sion of the disputed property against the trespasser. She was the 
benamdar for Amir and Aswini ; Aswini’s interest passed by the 


(1) (1918) L. R. 45 1, A. i(9); IL L. R. 46 Gale. 566 5 23 C, W. N. 521. 
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Cvit. mortgage sale and defendant No. 1 is certainly entitled to retain 
1928.: possession of his'interést but there is nothing to justify the defendant” 
Shi aan Bibi: No. 1 to retain possession of the other half share of Amir, although 


what passed by the mortgage sale appears from the decree in that 
s suit, was the interest of Aswini alone and that is also the finding of 
D. N. Mittér, $ the lower appellate Court, It is argued by the learned vakil for the 
= respondent that as this question was not specifically raised in the 
Court of first instance and as there is no evidence with regard to the 
extent of the shares of Amir and Aswini, the case ought to be sent 
back with an issue as tothe extent of their shares, I asked Mr. 
Guha if there was any suggestion on the record anywhere that the 
shares of these two brothers were unequal or that they did not 
possess it in equal shares, In the absence of any such evidence, 
the ordinary presumption is that these two brothers possessed the 
disputed land in equal shares. 

The result is that the decrees of the Courts below dismissing the 
suit are set aside and the plaintiff’s suit decreed to the exjent of half 
share in the disputed lands, and it is ordered that she do recover 
joint possession of the same with the defendant No. r. There will 
be no order as to costs, 


D, M. G. Appeal allowed; 


V` 
Narimtulla Saha, 


‘APPELLATE CRIMINAL. 


Before Sir Arthur Herbert Cuming, Knight, Judge and 


age: Mr. Justice Lort- Williams, 
Cris, 0 AJGAR SHAIKH AND OTHERS 
1928. s a v. 
wed . 
March, 28. . oe EMPEROR* 


‘Charge—One head of charge to two distinct offences—Irregularity —Trial, i 
-gitiated—Criminal Procedure Code (Act Vof 1898), section 233—Right of 
private defence exetcised~ Duty of the Judge te put it tothe jury when 
arises. ‘ G 


* Criminal Appeal No. 779 of 1927, against the order of R. Cs Sen Esq., 
Sessions Judge of Khulna, dated the 23rd August, 1927. ` 
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' Joinder of two offences in a single charge is an irregularity and not an- 
illegality : Ram Subhog Singh v. The King-Emperor (1) followed. Asgar Aji 
Biswas v. Emperor (2) not followed, 

Radka Nath Karmakar v. Evsperor (3) and Alimaddin Naskar w. Emperor (4) 
referred to. : 

In order to establish the exercise of right of private defence it is absolutely, 
necessary to detail the exact circumstances which led the accused to strike the 
blow in question. So 

It is the duty of the Judge to put the case of private defence to the jury when 
there is evidence of exercise of right of private defence by the accused either on 
the prosecution side or on the defence side. It is not his duty to put to the jury 
hypothetical case unsupported by any évidence. 

Appeal by the Accused under section 410 of the Code of Crimi- 
nal Procedere. 


The material-facts will appear sufficiently from the judgment of 
Cuming, J- F g ; 

Babu Harendra Nath Mukerji for the Appellants, 

Babu Santosh Kumar Pal for the Crown. 

The judgments of the Court were as follows : 

Cuming, J :—This is an appeal by three persons Ajgar Sheikh, 
Soleman Sheikh and Ekabbar Sheikh. They were tried by the 
learned Sessions Judge of Khulna with the aid of a jury. The jury 
found Ajgar and Soleman guilty under section 326 and also under 
section 447 Indian Penal Code. The learned Judge sentenced 
Ajgar to one year’s rigorous imprisonment under section 326 , and 
Soleman to six months’-rigorous imprisonment under section 326. 
The jury also found Ekabbar guilty under sections 323 and 447 
Indian Penal Code. The learned Judge sentenced him to six 
weeks’ rigorous imprisonment under section 323. The learned. Judge 
sentenced all the three appellants to one month’s rigorous impri- 
sonment under section 447 Indian Penal Code. The sentences 
under section 447 in the case of.all the accused persons wert to 
run concurrently with the sentences under sections 326 and 323 
Indian Penal, Code. 


The facts very briefly are these: There are three brothers 
Bahadur, Sadeq and Kabiladdi who live-in the same or adjacent 
homestead. Bahadur is the father of the three appellants now 
before the Court.. Inthe yard of Kabiladdi there is a certain 
plum tree which is. apparently the cause of the present trouble, 
On the day of occurrence Maminaddi the sonin-law of Kabiladdi 


(1) (1915) 19 C. W. N. 972. -~ (2) (1913) I. L, R._ 40 Calc. 846, 
(3) (1922) I. L. R. 50 Calc. 94. (4) (1924) I. L. R. §2 Cale. 253. 
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cut a branch of the plum tree. Bahadur objected to the tree being 
cut. Maminaddi apparently then went away, when Kabiladdi 
returned from a market to which he had gone he was told what had 
happened. On this a quarrel arose between Kabiladdi on one side 
and Bahadur on the other. Apparently the quarrel took place from 
their respective houses, Then Bahadur and the three present 
appellants rushed up to the plum tree Ekabbar and Bahadur car- 
tying /a‘his and Soleman and Ajgar carrying axes. Apparently 
they had an idea of cutting down the plum tree by force. Ajgar 
hit the tree several times with his axe, Kabiladdi then came up 
to the tree when Ekabbar hit him on the head with a lathi, 
Kiamaddi the son of Kabiladdi then ran to the help of his father 
Kabiladdi. Hoe was also beaten on the head with a lathi by 
Ekabbar. Soleman hit him onthe elbow with an axe and Ajgar 
hit him on the back and the waist with an axe. Hearing the row 
Sadeq came to the scene. He was also beaten onthe head witha 
Jathi by Ekabbar. Soleman then hit him on the back with an axe. 
Ajgar also hit him on the back with an axe, Bahadur and Ekabbar 
beat Sadeq with Lathis, This is shortly the case for the 
prosecution. 

The defence admits to some extent the incident of the afternoon 
with regard to the fight in the evening. Ajgar says he was not at 
home at the time ; Bahadur says he was lying illat home. Sole- 
man admits some sort of occurrence but his version being that the 
plum tree belongs to Bahadur, that there was an altercation over 
it between their mother on one side and Kabiladdion the other, 
that their mother protested when Kabiladdi proceeded to cut the 
tree, that Kabiladdi thereupon was about to assault their mother 
who fell down on the ground, that they ran to her assistance on 
which Maminaddi hit Ekabbar with a spear and that Soleman also 
received some injuries from the axe in the hand of Kabiladdi 
whether intentionally inflicted or not he could not say. 

The pleader who appears for them as is usual in such cases raises 
a question of right of private defence. I may at once point out 
that it was not the case of the accused that they inflicted these . 
injuries on the other party in the exercise of the right of private 
defence, Onthe contrary their case was that they did not inflict 
them at all, Merely to state that the other party wounded them is 
not the same as to say that they struck the opposite- party in the 
exercise of the right of private defence. Inorder to establish the 
exercise of right of private defence itis absolutely necessary to 
detail the exact circumstances whic’: led them to strike the blow in 
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question, Obviously such a defence can seldom if evet successfully 
be made out when the accused’s case is that aai did not strike the 
blow at all, 

_ The first point raised by the learned vakil for the appellant is 
that the learned Judge has tried . the accused for two distinct 
offences which have been included in one single charge. He con- 
tends that it is illegal todoso. He contends that under section 
233 Criminal Procedure Code for every distinct offence a separate 
charge is necessary and that the omission to draw up a separate 
charge for each distinct offence is an illegality which vitiates the 
whole trial, On this point, the learned vakil has referred us toa 
large number of cases in which apparently different views have been 


taken as to whether inclusion of two distinct offences in one charge . 


is or is not illegal, Inthe case of Asgar Ali Biswas v. Emperor 
(x) it was no doubt held thata single charge relating to general 
distinct offences is illegal, Since that decision, however, we have 
the case of Ram Sudheg Singh v, The King-Emperor (2) where 
it has been distinctly held that joinder of two distinct offences in a 
single charge amounts to an irregularity only cured by section 537 
Criminal Procedure Code and not an illegality. As far as I can 
see the decision has never been dissented from. We are referr- 
ed to the case of Radka Nath Karmakar v. Emperor (3) for an 
authority that joinder of several distinct offences in a single 
charge is an illegality and is not curable by section 537 Criminal 
Procedure Code. I have read the judgment with considerable 
care and I admit I cannot find this principle propounded in that 
case, As far as I can see the learned Judges there seem to have 
been of opinion that a charge which relates to more than one 
distinct offence is a bad charge. But the learned Chief Justice in 
disposing of that case went on to say “ But when he (the learned 
vakil) went further and argued that because that particular charge 
was in contravention of section 233 the whole trial was vitiated, I 
am unable to agree with him.” As far as I can see the learned 
Judges in that case never really decided whether such a joinder of 
offence in one charge was or was not an irregularity or illegality, 
The learned Chief Justice remarks at page 99 that ‘‘ Strictly speak- 
ing there should have been separate charges in respect of these 
distinct offences, Consequently, in my judgment, we shall be on 
the safe side in setting aside the convictions under section 149 
read with sections 325 and 323.” That will bé a very long way 


(1) (1913) I. L. R. 40 Cale. 846. 
(2) (1915) 19 C. W. N. 972. (3) (1922) 1, L. R. 50 Cale. 94. 
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from saying that inclusion of distinct offences ina single charge is 
an illegality. Asfar as Ican see the learned Judges avoided 
deciding that point. 

The next case to which we have been referred is the case of 
Alimaddin Naskar v. Emperor (1). This case far from supporting the 
view which the learned vakil has asked us to take on this point is 
distinctly against him. Walmsley, J. in dealing with the case 
remarks that “ It is merely a technical defect that the seven in- 
mates of Momraj’s hut are all named in one charge of murder 
instead of a separate charge of murder being drawn upin regard to 
each, To that I attach no importance.” 

The next decision to which we have been referre] is the casa of 
Asimuddy v. Emperor (2). I have read this decision also very care- 
fully ; and as far as I can see the learned Judges did not decide the 
particular point with which we are now concerned. In this parti- 
cular decision we have been referred to that portion of the deci- 
sion which appears at page 248 of the report. A perusal of this 
judgment clearly shows that the learned Judges did not decide 
whether such joinder of offences in a single charge was or was not 
an illegality. They no doubt remark “ Itis clear that the proper 
way would be to have had three separate heads of charge.” Iam | 
quite clear in my mi nå that joinder of two offences in a single 
charge isan irregularity and not an illegality and the only question 
is whether the appellan ts have been prejudiced by this. It has not 
been suggested to us that they have. 

The next poiat, if I understand the -learned vakil for the appel- 
lant correctly, is that the learned Judge has not put to the jury 
the case of the accused as to the right of private defence, The 
simple answer to this contention is that it was never the case of 
the accused that they acted in the exercise of the right of 
private defence. Their cass was that they never struck the oppo- 
site party at all, Obviously if they do not admit striking the oppo- 
site party they can hardly ` be heard to urge that they struck the 
opposite party in the exercise of the right of private defence ; for 
as I have already remarked unless you make out the exact circums- 
tances in which you struck the blow it is not quite possible to say 
whether such a blow was struck in the exercise of the right of 
private defence. The accused possibly may plead that they were 
not there and at the same time plead that they acted in the right 
of private defence. If there is evidence either from the evidence of 
the prosecution witnesses or defence witnesses that they did so then 
of course the Judge must put the case of private defence to the 

(1) (1924) I. L. R. 52 Cale. 253. (1) (1926) -1. L. Re 54 Cale. 237. . 
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jury. But I cannot discover in the present csae that there is 
any evidence to show that they did so and therefore there is no 
case if the right of private defence to be put to the jury. It is not 
the duty of the Judge to put to the jury hypothetical ‘cases unsup- 
ported by any evidence, 

The learned vakil has next argued that the learned Judge has 
misdirected the jury about the boundaries. In view of the fact 
that the accused did not set up the right of private defence nor is 
there any evidence that they were acting in the exercise of the right 
of private defence, the question of boundaries has ioin to do 
with the case and is entirely irrelevant. 


This disposes of all the objections raised by. the learned vakil 
for the appellants. 

The appeal therefore stands dismissed. The accused at the 
bail must surrender to serve out their sentence., 


Lort-Williams, J :—I agree. 
D. K. R. Appeal dismissed, 


CRIMINAL REVISION. 


Before Sir Charu Chunder Ghose Knight, Judge and Mr. 
Justice Garlick, 


SATINDRA NATH SEN AND OTHERS 
v. 
KING-EMPEROR* 


High CourPs power of interference suo moto—Lower Court wholly wrong in the 
exercise of its discretion—Security for good behavisur—Criminai Procedure 
Code (Act V of 1898 ), Sec, 110—Outstde the local liseits. 


The High Court has got ample power of its own motion to interfere in cases 
where itis satisfied that the lower Court was wholly wrong in the exercise of 
its discretion upon the question of sufficiency or otherwise of the security offered 
before. it, specially when such interference is called for upon the plainest 
considerations of justice and fair play.. 

A Magistrate acts.illegally in instituting proceedings under section 110 of the 
Code of Criminal Procedure against a person when he is outside the local limits 
of his jurisdiction, i ; 


*Criminal Revision No. 570 of 1928, against-the order of the B, K. Sen Esq., 
Additional District Magistrate of Backerganj, dated the 28th February, 1928. 
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Application under sections 435 and 439 Criminal Procedure 
Code by the Accused. 


Application for quashing proceedings under section 110 of 
the Code of Criminal Procedure pending before the Additional Dis- 
trict Magistrate and in the alternative for transfer of the said 
proceedings to some other Magistrate. 


The material facts appear from the judgment. 


Messrs. J. M. Sen Gupta and H. M. Bose, and Babu Lalit 
Mohan Sanyal for the Petitioner. 

Mr, Khundkar (Deputy Legal Remembrancer) for the Crown. 

The judgment of the Court was delivered by 


C. C. Ghose, J: The petitioners before us are nineteen in 
number and they complain of certain proceedings which have 
been drawn up against them under the provisions of section t10 
of the Code of Criminal Procedure, They have applied to this 
Court for an order for the quashing of those proceedings or, 
in the alternative, foran order that the enquiry under section 
110 Criminal Procedure Code may be transferred from the Court 
of the Magistrate before whom they are pending to some other 
Magistrate in some other district. 

We have had the advantage of hearing Mr. Sen Gupta at !great l 
length in support of the Rule which had been issued on the peti- 
tion and Mr, Khundkar who appears on behalf of the Crown. ‘It 
appears to us that it is necessary to distinguish the case of the first 
petitioner Satindra Nath Sen from that of the other petitioners. 
But before we do so it is ‘necessary to state a few facts con- 
cerning the first petitioner to which our attention was drawn when 
the petition was moved before us and also by Mr. Sen ape) in 
the course of his address. 


It appears that Satindra was placed upon his trial in January 
1927 2long with several others on a charge under section 143 
Indian Penal Code for leading a procession with music in connec- 
tion with the Saraswati Poojah festival at Barisal, He was tried 
under that charge, but the trial ended in his acquittal, There- 
after a proceeding under section 107 Criminal Procedure Code 


` was started against him on the 18th March, 1927 by the Sub-Divi- 


sional Magistrate of Barisal in the course of which he (the Magis- 
trate) demanded heavy bail from Satindra before he could be 
released from custody. The order of the Sub-Divisional Magis- 
trate finally disposing of the case under section roy Criminal 
Procedure Code was modified by the Sessions Judge of Barisal, 
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That officer directed that Satindra should be bound down to keep 
„the peace for a year from the 27th July 1927 on a bond of Rs. 500 
with two sureties of Rs, 2500 each, Against this order of the 
_ Sessions Judge this Court was moved in revision, The 
questions raised were fully argued before this Court, but 
the order made by the Sessions Judge was affirmed by this 
Court by its judgment dated the gth February 1928. It appears 
that at the time when the application in revision was pending in 
this Court, the petitioner Satindra was let out on bail under the 
orders of this Court his surety being one Abinash Chandra Sen 
Gupta who is employed in some office in Calcutta. After the 
date of the order of this Court affirming the order of the Sessions 
Judge under section 107, the surety referred to above was called 
upon to produce the petitioner Satindra before the Magistrate on 
the sth March 1928. It appears, however, that under some order 
or other a warrant was issued on or about the 27th February 1928 
for the arrest of the petitioner and accordingly on the 28th February 
1928 that is on a date prior to the date fixed for the production of the 
petitioner by the surety in the Court of the Magistrate he was arrest- 
ed and that since the 28th February 1928 he has been kept in jail. 
It is alleged that the Magistrate has not accepted the sureties 
offered from time to time pursuant to the final order under sec- 
tion 107 and that Satindra has been wrongfully detained in jail. 
The order under which the petitioner was arrested on the 
28th February 1928 does not find a place in the record of 
the case under section 107 which has been sent up to this 
Court. It may be stated in passing that the present peti- 
tion does not expressly refer to the question of relief in respect 
of the further or subsequent proceedings pursuant to the order 
under section ro7 Criminal Procedure Code ; but the matter having 
been brought to our notice by Mr.Sen Gupta when he moved the 
application we thought it necessary in the interest of justice that 
we should send for the record under section 107 and see for oursely- 
es what was the exact situation which had rendered it necessary, 
that Satindra should be kept in jail notwithstanding the fact that 
security was offered in terms of the order under section 107, We 
thereupon directed that the record under section roy should be 
brought up to this Court. The record has now arrived and we have 
examined the entire record. There is on the record no order 
directing the arrest of the petitioner Satindra on the 28th February 
1928 and we are unable to account how he was arrested on the 28th 
February 1928, although the surety was required to produce him on 
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the 5th March 1928. Bethat as it may, it appears to us that the 

question of enquiring into the sufficiency of security offered pursuant, 
to the final order under section'roy Criminal Procedure Code has 

not been dealt with with any degree of care. There were several 

unnecessary adjournments to start with, and we think that the 
Magistrate, Mr. Islam who had before him the question of enquir- 
ing into the sufficiency of the security offered before him, was 
extremely ill-advised in rejecting the security in the manner in which 

he did, Itis unnecessary to say anything further because we are 

satisfied that in law the Magistrate was in error in the order 
which he made on the gth July 1928. Apart from questions 
of law, he was wholly wrong in his exercise of discretion, 
and we think that the plain est considerations of justice and 
fairplay demanded that the sureties who had been put forward 
before the Magistrate should have been accepted, seeing that 

the amount of the bonds was Rs. 250 each and that there was 
no question that the persons offered were financially sound for the 

amounts of the bonds and that they were of respectable station in 
life. We think that it is necessary that this Court should interfere 
and put a stop to what is becoming a scandal and we accordingly 
direct that the two persons Nagendra Nath Sen and Behari Lal Sen 
who had been offered as sureties should /erthwith be accepted by 

the Magistrate concerned as sureties in respect’ of the order under 

section 107, 

Turning now to the order complained of under section 110 
Criminal Procedure Code it appears that the report of the police 
upon which the present enquiry was founded was dated the zoth 
March 1928. Itis pointed out that on that date the petitioner 
Satindra was in the Presidency Jail in Calcutta and therefore out- 
side the local limits of the jurisdiction of the Magistrate who start- 
ed the enquiry under section rro, It is further pointed out that 
he wa$ not produced before the Magistrate at Patuakhali till the 
17th April, 1928. On these facts, it has been contended that at 
the time when the present proceedings were instituted, the Magis- 
trate had no jurisdiction whatsoever. In the second place, it has 
been ‘contended that having regard to the course of proceedings: 
under section ro7 and having regard to the events which have 
happened Satindra has not been given a /oms pænitentiæ for the 
purpose of showing that he was prepared to return to a normal 
course of life and thatin the circumstances there could be no 
justification for proceeding under section rro Criminal Procedure 
Code. It is on these grounds further contended that the proceed- 
ings against Satindra are mala fide. 
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We think that- the first ground ought to prevail and that 
e proceedings should not have been instituted against Satindra 
on a date when Satindra was outside the local limits of the 
jurisdiction of his Court. Mr. Khundkar has taken us through 
such portions of the record as are necessary to show that 
an order under section rro was called for having regard 
to what this person was alleged to have done in Patuakhali on and 
between certain dates. He has pointed out that the order under 
section 107 was in consequence of certain incidents which took 
place in Barisal, whereas the police report upon which the order 
under section rro is said to have been founded deals with the con- 
duct of the petitioner in Patuakhali. We do not propose to go into 
the merits of the controversy so faras Satindra Nath Sen is con- 
cerned, because we think that the first ground having prevailed it is 
really unnecessary to enter into a detailed discussion of the merits. 

We, therefore, set aside the proceedings against Satindra Nath 
Sen under section rro Criminal Procedure Code and direct that 
Satindra be released from custody and quash the same on the 
sureties executing the bonds, At the same time, we desire to 
make it clear that nothing what we have said ‘in the course 
of our order relating to the proceedings under section 110 
_will make it incompetent for the District Magistrate 
_ to restart proceedings under section rro in the unhappy 
event of the Magistrate coming to the conclusion hereafter that 
such proceedings are necessary for the sake of preserving peace in 
the district of Barisal including the sub-division of Patuakhali, 
The order, therefore, will be that the present proceeding under sec- 
tion rro Criminal Procedure Code against Satindra Nath Sen are 
quashed and accordingly set aside. 

As regards the petitioners other than Satindra Nath Sen, we 
have examined the record very carefully and while we are not 
prepared to disagree with Mr. Sen Gupta in his points of law as 
abstract propositions, we do not think we should interfere. 

“The Rule, therefore, so far as the petitioners other than Satin- 
dra Nath Sen are concerned, will be discharged. 

Let both the records be sent down as scon as possible. 
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: Before Sir Charu Chunder Ghose, Knight, Judge and Mr, 
Justice Jack. 3 


THE SUPERINTENDENT AND REMEMBRANCER 
OF LEGAL AFFAIRS | 
v. 
SRISH CHANDRA RAY AND OTHERS.* 


Custody —Fudgment of acquittal on ground of lunacy—Criminal Procedure Code 

(Act V of 1898), Secs. 471, 475—Fudge, what can order—Local Govsrnment— 

“ Detained in safe custody.” 

When a person is found to be guilty under section 302 Indian Penal Code, 
of committing murder and is acquitted on the ground that he was at the time of 
commission of crime, insane and incapable of knowing what he was doing, the 
Judge shall under section 471 of the Code of Criminal Procedure, order him 
to be kept in safe custody, and report the matter to the Local Government, 
The Local Government and not the Judge, can, if satisfied, deliver the aecused 


to any relative or friend of him for safe custody. 
“ Detained in safe custody” in section 471 of the Code does not mean 


“ detained in the custody of friends or relatives.” 

Revision under section 435 of the Code of Criminal Procedure 
by the Crown. 

The material facts appear from the judgment. 

Mr. Khundhar (Deputy Legal Remembrancer) and Babu Anil 
Chandra; Roy Chowdhury for the Petitioner. : 

Babu Debendra Narain Bhattacharjee for the Opposite Patty, 

The judgment of the Court was as follows : 

No, 299.— : 

In this case what happened is this: The opposite party No. x: 
was tried before the Additional Sessions Judge of Tippera anda 
jury underjsection 302 Indian Penal Code for having murdered his 
wife. -The case_for the defence was that the opposite party No. 1 
at the time.he committed the act in question was of unsound mind 
and thetefore incapable of knowing what he was doing or that it 
was wrong or illegal. . The jury returned a unanimous verdict of 
not guilty. In answer toa question put by the learned Sessions 
Judge to the jury, the foreman stated that the jury were of opi- 
nion that the opposite party No. 1 had killed his wife but that he 
was insane and incapable of knowing what he was doing. The | 
‘earned Judge agreeing with the verdict of the jury acquittéd . 
the accused by his order dated the 11th January 1928. He was. of:. 
opinion that at the date of the aforesaid order, that is, on the i1th 


#Criminal Revision Nos, 299 and 300 of 1928, against the orders of the Addi. 
tional Sessions Judge of Tippera, dated the 1rth January, 1928, 
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January 1928, the opposite party No. 1 was sane and he accordingly 
directed that he should be kept in the safe custody of his relatives, 
upon their furnishing two security bonds of Rs, 2,500 each to keep 
the opposite party No. 1 in safe custody and to prevent him from 
doing injury to himself or to others and to produce him if and when 
required by the Court. It appears that thereafter the opposite 
party No. 2 who is the father and the opposite party No. 3 who is 
the brother of opposite party No. 1 stood surety for the opposite 
party No, 1 in terms of the order of-the learned Judge. This 
order of the learned Judge was apparently made under the provisions 
of section 471 Criminal Procedure Code. 

The Local Government has through the Legal Remembrancer 
now moved this Court and the contention on behalf of the Legal 
Remembrancer is that having regard to the language used in sections 
466, 471 and 475 Criminal Procedure Code., the order made by the 
learned Judge referred to above was clearly one which was without 
jurisdiction, It is contended that all that he could do under section 
471 was to detain the accused in safe custody and to report the 
matter to the Local Government and that under section 475 it is the 
Local Government who can, if so satisfied, deliver the accused 
to any relative or friend of him for safe custody. 

In our opinion, this contention is well founded, and must be 
given effect to. ‘‘ Detained in safe custody” in section 471 does 
not mean, haying regard to the language used in section 475, 
‘detained in the custody of friends or relatives’, That is quite élear. 
It would, therefore, follow that the learned Judge was in error in 
making the order in the formin which he did. That order must 
therefore be set aside and it must be left to the Local Government 
under section 475 to pass suitable orders for the delivery of the 
accused to such relatives or friends of the accused as may apply 


to the Local Government in that behalf. 
No, 300. 
In this case the facts‘are slightly different from those in Revision 


Case No. 299 of 1928 but the order that was made by the Sessions 
Judge and which is complained of at the instance of the Local 
Government is identical in all respects, Here also the accused was 
delivered to the opposite party Nos. 2,3 and 4 under section 471. 
For the réysons given in Revision case No. 299 of 1928 it must be 
held that the Sessions Juge had no jurisdiction whatsoever to make 
‘the order in the form in which he did. The result, therefore, is 
that the order must bs set aside and it must be left to the Local 
Government under section 475 to pass such orders as they may be 
advised for the delivery of the accused to such friends or relatives 
of. the accused as may apply in that behalf. 


ÀA T.M. Rules made absolute. 


CRIMINAL. 


1928, ; 
—_ 
The Superintendent 
and Remembrancer 
of Legal Affairs 


ve 
Srish Chandra Ray 


E TE JOURNAL. [Von XLVII. 
SPECIAL BENCH. 


Before Sir George Claus Rankin, Knight, Chief Justice, Sir 
Charu Chunder Ghose, Knight, Judge, Sir Zahid 
Suhrawardy, Knight, Judge, Mr. Justice 
te B. B. Ghose and Mr. Justice Page.’ 


SHEIKH SARDAR ALI AND OTHERS 
l v. 
SHEIKH DOLLILUDDIN OSTAGAR* 


Appeal, if lies—Letters Patent of High Court (as amended), Cl. 15, applicability 
GF—Appeal from judgment of single Fudge~—Certificate refused—Right of 
appeal, a substantive right, . 
A party has a right of appeal from the decision of a single. Judge, dated the 

4th April, 1928, sitting in second appeal from a decree passed in a suit instituted 

on the 7th October, 1920, that is, bafore r4th January, 1928, in the absence 

(or refusal) of a certificate from him that the case isa fit one for appeal. The 

determining factor in the application of clause 15 (asamended) of ‘the Letters 

Patent, which came into effect on the 14th January, 1928, is the date of institution 

of suit. 

Rights of appeal are not matters of procedure and the right to enter the supe- 
rior Court deemed to arise to a litigant before any decision has been given by.the 
inferior Court: Coalonial Sugar Refining Company v. Irving (1). 

Application by the Plaintiffs Appellants. 


' The suit was instituted on the yth Ostober, 1920, which was 
dismissed on appeal by the District Judge. On second appeal Mr. 
Justice Mallik dismissed it on 4th April, 1928 and on that date the 
learned Judge refused to declare that the case was a fit one fora 
farther appeal. The plaintiffs then obtained a Rule calling upon 
the respondents to show cause why the memorandum of appeal 
pregented against the decision of Mr. Justice Mallik on the get 
April, 1928, should not be accepted and registered, 

Mr. Trailakkya Nath Ghose and Babu Bepin Chandra Bose r 
the Petitioner. 

.. Moulvi Syed Nasim Ali for the Opposite Party. 

C, A. V. 


* Civil Rule No. 545 S of 1928, in Appeal from Appellate Decree No 2222 of 
1926, against the decree of Babu Mohendra Nath Das, Subordinate Judge, Ist 
Court, of 24-Parganas, dated the 17th July, 1926, affirming that of Babu Pranon- 
dra Narain Chaudhury, Munsiff, and Court, of Alipur, dated the 17th July, 
1934- a 

(1) (1905) Aa C. 369 
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The following judgments were delivered : 


* Rankin, C. J.—This is a Rule calling upon the respondents to 
show cause why a Certain memorandum of appeal presented to this 
Court on the goth April 1928 should not be accepted and registered. 
The question raised is whether or not the applicants have a right of 
appeal from the decision of a single Judge sitting in second appeal 
in the absence of a certificate from him that the case is a fit one for 
appeal, This question arises upon the new Letters Patent which 
came into effect on the r4th January, 1928. 


The facts are that the suit was instituted on 7th October 1920 
and that after an appeal to the District Court a second appeal was 
filed in the High Court by the present applicants on 4th October 
1926. Under certain rules of this Court it was laid before Mr, 
Justice Mallik for disposal on or about the 4th April 1928, and on 
that date the appeal was dismissed the learned Judge refusing to 
declare that the case was a fit one for a further appeal. 

In these circumstances it is plain enough that the applicants 
have no right of appeal if the present case is to be governed by the 
terms of the new clause which by the said Letters Patent has been 
substituted for the rth clause of the Letters Patent of this High 
Court as they stood prior to the 14th January 1928. The contention 
of the applicants is that the new clause cannot be applied to this 
case because to do so would be to apply it retro spectively, and so as 
to impair and indeed to defeat a substantive right which was in exis- 
tence prior to the rqth January r928. For this proposition the judg- 
ment of the Judicial Committee in Colonial Sugar Refining Company 
v. drving (1) is cited and it is clear enough that the law as there laid 
down is applicable in India : Deks Cloth Co. v. Income Tax Com- 
missioner (2) ; Nana bin Aba v. Sheku bin Andu (3). 

The only Indian decision upon the effect of an amendment of the 
Letters Patent as regards rights of appeal would appear to be that of 
Framji v. Hormasji (4). The case had been decided at first 
instance by two Judges and under the Letters Patent of 1862 an 
appeal lay within the High Court (in practice an appeal to three 
Judges). By the Letters Patent of 1865 no such appeal was provided 
and the appeal lay to the’ Privy Council. The decree not having 
been perfected before the coming into operation of the Letters Pa- 
tent of 1865 it was held that there was no right to appeal to the 

High Court. : ee : 


(1) (1905) A. C. 369. (2) (1917) L. R, 54 1. A. 421. 
Gg) 908) I. L. R. 32 Bom. 337. (4) (1866) 3 Bom. H. C R. O, C.J. 49- 
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The judgment of Sir Richard Couch proceeded upon the footing 
that the question .was one of procedure and of the same character as 
the question of costs in Wright v. Hale (1). A suggestion was added 
however that section 2 of the new Letters Patent, though it might 
bear a more limited meaning, pointed toan intention that pending 
suits should be treated as if they had been brought under the new 
Letters Patent. This decision was notice] in Runjit Singh v. 
Meherban Koer (2) a case really governed by section 6 of the Indian 


* General Clauses Act (I of 1868). There Garth, C.J. noticed that 


the word “procedure” had been used by Sir Richard Couch in an 
extended sense but approved of the Bombay decision for other rea- 
son which he did not specify. 


It is argued for the applicants that the main ground for the deci- 
sion in Framji v. Hormasji (3) is untenable in view of what was said 
by. Lord Macnaghten in Colonial Sugar Refining Company v. Irving 
(4) and that any other grounds upon which the decision may be 
defended are inapplicable to the present case. The applicants crave 
in aid the observation of Sir Richard Couch that “in construing a 
Charter of this kind the Court should, I think, be guided by the 
rules and principles upon which Acts of Parliament are. con- 
strued.” Framji vy. Hormasji (3) at p. 51. Sir Richard Garth was 
apparently of the same opinion. 


It is not contended that section 6 of the Indian General Clauses 
Act (X of 1897) or section 38 of the Interpretation Act, 1889 (sa 
and 53 Vic. Cap. 63) applies to Letters Patent, but it is contended 
that these are but expressions of a common law presumption. Reli- 
ance is placed on the judgment of Garth, C. J. in Aunjit Singh's 
case (2) and on other Indian decisions to the effect thata suit and 
all appeals from the decree made therein are to be regarded as one 
“legal proceeding” [Cf. Ratanchand Shrichand v. Hanmanirao (5); 
Deb Narain v, Narendra (6) per Sir Arthur Wilson at page 278] on 
the principles stated by West, J. in Chinto v. Krishnaji (7) “that the 
legal pursuit-of a remedy, suit, appeal and second appeal are really 
but steps ina series of proceedings connected by an intrinsic 
unity.” 

On these grounds the applicants claim that on the 7th October 
1920 when the suit was instituted their right toa Letters Patent 


(1) (1860) 3@ L. J. Ex. 40. (2) (1878) 1, L. R. 3 Cale, 662 (675) F. B. 

(3) (1866) 3 Bom, H. C. R. O. C. J. 49. 

(4) (1905) Ae G 369- (s) (:869) 6 Bom. H. C, R. A. C. Ja 166 

(6) (1889) J. L. R, 16 Calc. 267 Fe B. (7) (1879) I. L. R. 3 Bom. 214 (216). 
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appeal from the decision of a single Judge was a substantive right 
vested in them by the existing law and that an intentionto interfere 
with it, to clog it with a new condition, or to impair or imperil it, 
` cannot be presumed, andcannot be affirmed unless it has been 
clearly manifested by express words or necessary intendment. 

Now there is a certain paradox in regarding the right to appeal 
within the High Court from the decision of a single Judge as a right 
“vested” in the litigant at the date of the suit, since it isin no way 
certain that the case will ever be decided by a single Judge. Again 
as the right of second appeal is the right given by section roo of the 
Civil Procedure Code to appeal “to the High Court” it does not 
seem unreasonable that a litigant should take the internal arrange- 
ments of the High Court as he finds them when he gets there. If 
under the Letters Patent all second appeals had been required to 
come before two Judges and a new Letters Patent had provided that 
one Judge should be competent to exercise this jurisdiction, leaving 
the right of appeal to the High Court and from the High Court as 
before, it would have been difficult, in my opinion to hold that any 
litigant had aright toa hearing before two Judges. Again it is 
difficult to suppose that the ame ndment made by the Letters Patent 
which came into force in January last was made with any other view 
than to obviate unreasonable, or unreasonably prolonged litigation ; 
or to suppose that the date of the suit has any rational bearing upon 
that object or as distinguishing one case from another for this pur- 
pose. It may also be thought difficult to arrive at an opinion that 
the reform introduced is reasonable and necessary but that it should 
in effect be postponed for years. The whole weight of these con- 
siderations has to be borne by the applicants’ arguments that the 
Letters Patent as they stood onthe yth October 1920 conferred 
upon him at that date an existing right. 

Now the reasoning of the Judicial Committee in the Colonial 
Sugar Company’s case (1) is a conclusive authority to show that 
tights of appeal are not matters of procedure and that the right to 
enter the superior Court is for the present purpose deemed to arise 
to a litigant before any decision has been given by the inferior 
Court, If latter proposition be accepted I can see no intermediate 
point at which to resist the conclusion that the right arises at the 
date of the suit, It does not arise as regards Court B alone, when 
the suit is instituted in Court A and as regards Court C when the 
first appeal is lodged before Court B. A “present right of appeal” 
(Cf. section ‘154 of the Code of Civil Procedure) is a different 
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Civit. matter. The principle must I think involve that an admixture of 
1928. different systems is not to be applied to a single case. It is quite true 


that the suitor cannot enter Court C without going through Court B ~ 

v. but neither can he enter Court B till Court A has given its 

Sheikh Dolliluddin. decision, The right must be a right to take the matter to Court 
Rankin, C. F. C in due course of the existing law. 

~~ In the present case, however, thers is a further element of con- 

tingency in that the case might never have been dealt with by a 

single Judge, and the right claimed under clause 15 of the un- 

amended Letters Patent might never have arisen at all. Whether 

this element would make the reasoning of the Judicial Committee 

in the Colonial Sugar case (1) inapplicable to the present case is a 

question which must be answered in the negative, if, I think, the 

applicant at the date of the suit hada right to the use of the then 

existing system of appeals. But this question is I think academic 

in view of the effect of section rrr of the Code upon the change 

introduced by fhe new Letters Patent. The new clause treats 

all second appeals in the same way, though it is in the power of 

the Court by its rules, and of the Chief Justice by administrative 

action, to ensure that only those second appeals shall be laid before 

a Single Judge in which the value of the subject matter is below a 

given limit, Nothing can be founded therefore on the circumstance 

that by the Rules of this Code Rs. rococo is imposed as a 

limit, that in practice Rs.50 is the limit, and that any single 

Judge can direct the case to be laid before a Bench. Theo- 

retically cases are brought to this Court on second appeal only 

if they are valued at less than Rs. 5000. This’ valuation however 

may under the Suits Valuation Act be of an artificial charac- 

ter, and second appeals do from time to time go to the Privy 

Council either under section rro of the Code because the real 

value is over Rs. ro,o00 or because the decree affects property of 

that value or for special reasons under section 109 (c). Section 

rrr of the Code however definitely prohibits an appeal 

to the Privy Council from a single Judge and to this extent 

overrides clause 39 of the Letters Patent. The section is nota 

mere provision that nothing in the previous sections 

: shall be deemed to give a right of appeal from the decision 

of a single Judge. The provisions of clause (a) of section 111 may 

have been motived originally by the existence of the right of Letters 

Patent appeal (Cf. Sabkapathi v. Narayanasami (2)| or by the opi- 

nion that it is not reasonable in Indian cases that the Privy Council 


(1) (1905) As c: 369. (2) (1901) I. L. R. 25-Mad. 555 (558). 
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should be called upon to decide cases untila Bench has dealt with 
them. But in any case the effect of section 111, ‘upon clause 39 of 
the Letlers Patent cannot now be controlled by such considerations : 
Satya Narayana v. Venkata. (1). It appears to me therefore that 
the new clause in the Letters Patent takes away in all 
second appeals decided by a single Judge (without his giving a certi- 
ficate that the case is a fit one for appeal) the right to go to the 
Privy Council under the ordinary law, though the right of the 
Judicial ‘Committee to give special leave is not of course affected. 
That right was a limited and qualified right ; but such as it was, 
it.was open to the party prior to the 14th January 1928. It depen- 
ded upon no contingency but merely on his prosecuting his case 
up to that point, It is-reasonably clear that to determine the 
effect of the new Letters Patent upon pending cases these cannot be 
distinguished according as they are or are not fit to be taken on 
appeal to the Privy Council. 

Considering the several safeguards that are provided the joint 
effect of the new clause in the Letters ‘Patent and of section 111 of 
the Code is. doubtless admirable, but it prevents me from hold- 
ing that the new Letters Patent can be applied to pending cases 
without taking away existing rights of appeal. Nor can I doubt 
that when the legislature has authorised His Majesty to legislate 
by Letters Patent upon questions which include rights of appeal 
the same principle of construction must be applied as would com- 
mon law be applicable to a statute dealing with the like subject 
matter. ` 


In this view the only question which remains is tbe question 
whether the new clause can be given retrospective effect. The 
provision that the new Letters Patent shall come into force on the 
date of publication in the Gazette does not operate to give it such 
effect. Nor does the fact that the jurisdiction and authority of the 
Code is the primary subject of the Letters Patent found a valid 
argument to the effect that after the date of commencement the 
Court can have no authority to entertain such an appeal as this, 
‘Unless the contrary can be shown the provision which takes away 
jurisdiction is itself subject to the implied saving of the litigant’s 
right. Indeed that there is an implied saving of such rights in 
some cases cannot well be denied. It will not be supposed, for 
example, that jurisdiction is taken away as regards cases heard bya 
single Judge on second appeal prior to the date of commence- 
ment viz, 14th January 1928 on which date for the first time the 
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Judge had any duty or right to determine whether the case was fit 
for further appeal. i . 

The question before us is thus narrowed down to this. Whether 
it is necessary part of the intendment of the Letters Patent that 
they should operate upon appeals arising out of suits instituted 
before 14th January 1928, when such appeals were heard after that 
date ? 


As there is nothing in the language of the Letters Patent to 
evidence this intention, we must enquire whether it is manifest from 
the subject matter. “Baron Parke,” said Lord Hatherley in Pardo 
v. Bingham (1) “did not consider it an invariable rule that a statute 
could not be retrospective unless so expressed in the very terms of 
the section which had to be construed, and said that the question 
in each case was, whether the Legislature had sufficiently expressed 
that intention. In fact we must look to the general scope and pur- 
view of the statute, and at the remedy sought to be applied and 
consider what was the former state of the law and what it was that 
the Legislature contemplated.” A strong instance of an inference 
of this character was the decision in QuiH er v. Mapleson (2) where 
Jessel M. R., held that the right given by the Conveyancing Act of 
1881 to obtain relief against forfeiture could beclaimed in a suit that 
had been instituted and tried at first instance before the Act came 
into ope ration. There however a similar right under the Common 
Law Pro cedure Act had been abrogated by the Act of 1881 and was 
thus lost to the lessee. 


Now in this case I cannot say th at it appears to me that there is 
very much material upon which to base a definite conclusion that 
the intention was to bring pending suits under the new system. The 
long postponement ofa desirable reform may have been thought 
wise and it would hardly be correct fora Court of law to proceed 
merely upon its own opinion as to the degree of respect to which 
the right of a third appeal is entitled. In this aspect the present 
case may reasonably be thought less strong than the case 
of Bourke v. Nutt (3) where a similar argument was ultimately 
negatived. If bankrupts may continue to become members of 
School Boards I cannot say that litigants may not continue to have 
a third appeal unless it otherwise appears that these constructions 
of the Letters Patent are not reasonably possible. Far be it from 
me to distinguish between such forms of excess or to divide such 
claims to toleration. 


{1) (1869) L. R. 4 Ch. 735 {740}. (2) (1882) 9 Q. B. D. 672 
(3) [1894] 1 Q. B. 725. 
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There is however another ground which should be mentioned. 
Clause 15 of the Letters Patent is to be read with what is now sec- 
tion 108 of the Government of India Act (formerly sections 13 
and 14 of the Indian HighCourts Act of 1861). It puts a limit 
to the power that can be entrusted by the Court to the discretion 
of a single Judge, and both the rules of the Court and the adminis- 
trative action of the Chief Justice have to be controlled by its pro- 
visions. It follows that when the amended clause begins to operate 
at all, it may well become necessary that second appeals should be 
differently dealt with according as they arise from suits filed before 
or after the 14th January 1928. This is likely to cause much incon- 
venience which would be avoided by treating the clause as applic- 
able to all second appeals heard by a single Jndge after the said 
date, -Such an argument however falls obviously short of what 
is required to entitle the Court to draw the inference that: retrospec- 
tive effect must have been intended by the new clause. 

No clear inference can in my opinion be drawn from that part 
of the new Letters Patent which deals with- difference -of opinion 
between the Judges of a Division Bench and I do not think it neces- 
sary to discuss this subject. 

I cannot see any logical reason which would on the authorities 
entitle us to hold that the date of presentation of the second appeal 
to this Court is the date which determines the applicability of 
the amended clause and I very regretfully assent to the argument of 
the applicants that as the matter now stands the date of institution 
of the suit is in each case the determining factor. 

` The Rule should therefore be made. absolute but without costs. . 

C. C. Ghose, J.—I agree. 

Suhrawardy, J.—I agree, 

B. B. Ghose, J.—I agree- 

Page, J.—I agree. 


A, T, M. j Rule made absolute. 
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Praesent :—Viscount Sumner, Lora Shaw, Lord Carson, 
Lord Blanesburgh and Lord Atkin, 


RIKHI RAM AND ANOTHER 
2, 
DHANPAT RAI AND OTHERS, 


[ON APPEAL FROM THE HIGH Court or JUDICATURE AT LAHORE, | 


Pre-emption, suit for—Plaintiff estopped from suing. 

In a suit for pre-emption, held (on the facts) that the plaintiffs, having 
acquiesced in the transaction, were equitably estopped from maintaining the suit : 
Idris and others v. Skinner (1) relied on. : 

Appeal No. 32 of 1927 by the Defendants from a decree of the 
High Court, Lahore, (Harrison and Scott-Smith JJ), dated the 7th 
March, 1924, which reversed a decree of the Senior Subordinate 
Judge of Karnal, dated the 30th June, 1920. 


The material facts of the case appear sufficiently from the judg- 
ment of their Lordships. 


Upjohn K. C. and Dude for the Appellants. 
Duane K. C. and Wallach for the Respondents. 
Their Lordships’ judgment was delivered by 


Lord Shaw :—This isan appeal from the decree of the High 
Court of Judicature at Lahore, dated the 7th March, 1924, which 
reverses a decree of the Senior Subordinate Judge at Karnal dated 
the 30th June, 1920. i 

The plaintiffs-respondents claim to pre-ermpt the sale of occu- 
pancy rights in certain landsin Kaithal Mundi, and the suit was 
accordingly brought by them against the defendants-appellants and 
others, who are vendees, There is no question of proprietary rights 
in the case. Defendants 6 to ro, being five occupancy tenants, sold 
their occupancy rights to the appellant Rikhi Ram for Rs. 3,650. 
The sale challenged was by deed dated the 25th August, 1917, and 
the conveyance was registered onthe 27th August. Shortly after 
the purchase he sold one-half, as after mentioned, to defendants 
Bhiku Mal, Partapa Mal and Miri Mal. The suit was brought on 
the 7th October, 1919. 

Judged accordingly by the dates alone, this suit for pre-emption, 


(1) (1919) 54 P. R. 212 (217) ; (1919) P. Re 82. 
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brought more than two years after the sale, would be excluded by 


the Limitation Act, namely, Act 9 of 1908, Schedule I, Article ro. . 


It being admitted that at, or immediately after, the date of the sale, 
Rikhi Ram the purchaser entered into possession, and began build- 
ing operations, the same result would follow under section 30, being 
the Limitation Section of Act I of the Punjab Statutes, 1913. 

The subject of the sale was certain land, which was in the nature 
of waste land, suitable for building, and inor in the immediate 
neighbourhood of Kaithal Mundi. The point as to whether it is 
within or outside of the Mundi was the subject of the first issue 
framed by the Court, and on it differing decisions were given in the 
Courts below. The point, however, is of no real importance to the 
decision now given on the grounds about to be stated. 

Notwithstanding the dates, the interval between which would 
signify that limitation applied, the issue in the action on limitation 
is founded upon section 18 of the Limitation Act, the section which 
provides that where the applicant has been kept from the knowledge 
of his right by means of fraud, or where any document necessary to 
establish his right has been fraudulently concealed, then the time for 
instituting a suit is to be reckoned “from the time when the fraud 
first became known to the person injuriously affected.” ‘The Senior 
Subordinate Judge on this issue held that there was no fraud in the 
case, nor was there any fraudulent concealment. The judgment on 
this point was reversed by the High Court; while, onthe question 
of the time when the alleged fraud came to the knowledge of the 
plaintiffs, although the plaintiffs themselves did not appear as wit- 
nesses, the High Court also reversed the judgment of the Senior 
Subordinate Judge. 


It might be necessary to scrutinise in careful detail the reasoning 
and conclusions of the High Court judgment on these topics ; but 
in their Lordships’ opinion the case can be quite well disposed of, 
-apart from limitation, and on another ground which to their Lord- 
ships seems to be fundamental to the whole position and fatal to the 
rights of the respondents. 

This ground will appear from a brief statement of the events 
which occurred between the date of the purchase of the occupancy 
rights by Rikhi Ram in August, rgr7, and the institution of the suit 
in October, 1919. It is now admitted that Rikhi Ram’s purchase was 
for himself and others, Rikhi Ram explains that he wanted to add 
the names of the others in the sale deed, but they wanted separate 
documents from him, These documents they obtained ; he sold a 
one-half share of his occupancy rights in the lands to the defendants 
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Bhiku Mal, Partapa Mal and Miri Mal, and they began to build 


_ shops. This was itself a public fact. It was followed, however, by 


an objection by the landlords of the village (the land being commu- 
nal land), who prayed for cancellation by reason of disconformity to 
the requirements of section 53 of the Punjab Tenancy Act. This 
application was made onthe 25th March, 1918. The appligants 
expressly took the point that “‘there are other vendees (than Rikhi 
Ram) who were non-agriculturists” and had no right in the Shami- 
lat, and that, therefore, the sale of occupancy rights should be 


- cancelled. 


Then on the gth September, 1918, a suit was filed on behalf of 
all the landlords of the village in the Court of the Assistant Collec- 
tor of Karnal against the appellant Rikhi Ram and his co-sharers, 
The importance of that suitis that all the 216 landlords of the 
village, including the present plaintiffs-respondents, were parties to 
it. One of the statements was that the defendants other than Rikhi 
Ram were “in fact co-sharers with him,” and it was claimed that the 
sale was accordingly null and void. That suit was decreed by the 
Assistant Collector in January, 1919. On appeal to the Collector, 
however, he found as follows s .‘‘Accordingly I accept the appeal 
and find that the sale of occupancy rights is valid.” This happened 
upon the roth March, 1919. 

A further appeal ‘was then made tothe Commissioner of the 
Ambala Division, and then a compromise among all the parties 
was effected. The deed of ORDERA is dated the 31st May, 
T919 t— 

“We, the Biswedars of Patti Gadar, Kaithal, withdraw our 
claim, and give up conducting this appeal.’ This case was brought 
on the strength of proprietary rights in respect of the land in dis- 
pute. The Collector, District Karnal, granted permission to sell 
these proptietary riglits on an application filed by a large number of 
persons of Patti Gadar, Kaithal. Now we, the proprietors of the 
Patti, of our own accord, in consideration of the said permission to 
alienate the proprietary rights, having compromised with the defen- 
dants-vendees, respondents, have received Rs. 1,309 in cash of the 
Government coin.” 


“This deed further narrates that :— 


“The defendants vendees-respondents have contributed as 


under :— . : 
“Rikhi Ram, ‘son of Jai Ram Das, to the extent of half-share, 


Rs: 650, ~ 
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“Bhiku Mal and Partapa Mal, sons of Anant Ram, to the extent 
offone-fourth share, Rs. 325. 

“Miri Mal, son of Piare Lal, to the extent of one-fourth share, 
Rs. 325.” ; 

And concludes with an agreement containing fater alia the 
provision :— . 

“Now we (the proprietors of the Patti) have no concern with the 
previous proprietary rights in respect of the land in dispute, We, 
the proprietors, whose signatures and thumb-marks are borne on the 
deed of compromise, make ourselves responsible for payment of 
damages and costs to the above-named persons, in case if any one 
brings any sort of suit in respect of the said land.” 

* * * . iv E 

“We, the proprietors of the Patti, also pray that mutation entry 
in respect of the proprietary rights may be made in favour of the 
respondents-vendees in the revenue: papers according to this 
compromise,” 


The Revenue Officer sanctioned the sale in favour of the appel-_ 


lants, The Commissioner passed a decree in terms of the compro- 
mise on the and June, 1919. The consideration was a sum of 
Rs, 1,300. That consideration was paid, and has been’ devoted to 


public and communal purposes for the benefit’ of the-' Mundi as a. 


whole. : 

Further, it was part of the compromise that mutation should tak 
place, and this was duly effected. Extracts from the mutation 
register are produced, and the reports of the Patwari dated the rzth, 
and that of the Tahsildar of the 24th September, 1919, are contained 
in the final column of the register which identifies the property and 
enumerates the owners, recording the fact that Rikhi Ram was 
owner of one-half, Miri Mal owner of one-fourth, and Bhiku Mal and 
Partapa Mal owners of the remaining fourth between them, That 
. final column is as follows :— l 

“According to mutation No. 357, Rikhi Ram, occupancy tenant, 
has been shown as malik kabza. Therefore, the name of the said 
occupancy tenant may be removed. The entry is made in tbe muta- 
tion register, and the papers are submitted for necessary orders, 
The report is entered in the village Roznamcha at No. 19, dated the 
11th September, 191g. 


“Signature of 
“Moni Lat, 
“Patwari deh. ` ` 
“Rikhi Ram was the occupancy tenant of Nos, 1127/1, 1127/2 and 
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P. C, 1127/3. Rikhi Ram, etc., have purchased the proprietary rights in 

1928, respect of the said numbers vide mutation No. 357 P 
Rikhi Raw “Now Rikhi Ram has become the owner of % share, He can- 

v. not now be shown a3 occupancy tenant. Therefore his name as 

Dhanpat Rai. 


eae occupany tenant may be removed. 
Lord Shaw. -““Dated the 24th September, 1919, 
ite “Signature of :— 
“SHEIKH AZIZ-UL-RAHMAN, 
“Tahsildar.” 

It will thus be seen that the occupancy rights have been consoli- 
dated, or rather, merged in the ownership rights ; that these belong 
to the appellants, and that the respondents were themselves parties 
to the suit in the course of which this compromise arrangement was 
come to followed by the decree and mutation proceedings above 
cited. 

The only argument that appears possible in these circumstances 
is that the respondents personally did not sign the compromise, they 
being two out of 276 landlords and parties to the suit. On the other 
hand, a number of apparently representativa landlords did sign. It 
is to be observed, however, that no such plea is made. Ifit had 
been, it would have been sufficiently answered by the authorities 
such as Jéris and others v. Skinner (1) (in the judgment of Lord 
Buckmaster. page 217),—a strong case, some of the villagers having 
been minors and their representatives claiming that they were not 
bound by a transaction carried through in the communal interest 
with the approval of the Court by two of the villagers. In the 
present case, however, the compromise is not challenged ;it has 
neither been disclaimed nor impeached: it stands. Nor is any 
challenge made of the judgment which followed it ; that also stands, 
This being so, it appears to their Lordships to be beyond argument 
that the respondents can in this suit have no right or title to prefer a 
claim for pre-emption to the lands upon which the buildings were 
erected, a claim which, if sustained, might destroy the entire value 
and validity of the settlement’ and decree. Whether the case be 
viewed under the heading of res judicata or of estoppel, or of no title 
and interest to sue, the re sult would be the same ; the respondents’ 
claim in this litigation is excluded. Valuable consideration has been 
paid for the transaction under which the respondents’ rights, 
including, of course, any claim of pre-emption, have dis- 
appeared. On this ground the judgment of the High Court must 
be reversed. 


(1) (1919) 54 P. R. 212 (217). 
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It thus becomes unnecessary to deal with the points arising 


ufder the Limitation Act. But their Lordships desire it to be fully 
understood that the Board is in no way committed, either to the 
opinions expressed by the High Court that there was in this case 
any fraud either practised or concealed, or to the views expressed 
by the High Court on the questions of limitation and the points as 
to onus treated by the learned Judges. 

In the course of the discussion it was stated that the respondents 
had seized and were in occupation of the lands and buildings there- 
on. It may well be that in respect thereof a claim to mesne profits 
has emerged to the appellants, But their Lordships are not on this 
appeal in a position to deal with this matter and they must leave the 
appellants to make in India such cla im with respect thereto as they 
may be advised. , 

Their Lordships will humbly advise His Majesty that the decree 
appealed from be reversed, that the decree of the Senior Subordinate 
Judge at Karnal dated the goth June, 1920, be restored, and that 
the appellants be found entitled to costs. l 

H. S. L. Polak: Solicitor for the Appellants. 

Ranken, Ford and Chester: Solicitors for the Respondents, 


K, J.R. Appeal allowed. 


PRESENT: Lord Atkinson, Lord Sinha, and Sir John Wallis, 


THE SECRETARY OF STATE FOR INDIA IN COUNCIL 
v. Í 


PARBATI CHARAN SHAHA, SINCE DECEASED, 
AND OTHERS. 


[ON APPEAL FROM THE HIGH Court or JUDICATURE aT Fort 
WILLIAM IN BENGAL] 


Taluqdari potiah—Consiruction of—Assessment of Government revenue. 


Held, on the construction of the taluqdari pottah granted to the plaintiffs 
predecessor in title, that the lands appertaining toan estate belonging to the 
plaintiff were rightly assessed to Government revenue ona basis other than that 
contained in the said pottah, 
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Appeal No. 91 of 1922 by the Defendant from a decree of the 
High Court, Calcutta, (Woodroffe and Cuming JJ), dated tħe 
25th April 1921, which reversed a decree of the Court of the 
Subordinate Judge of Backergunj, dated the 15th April, 1919. 

The facts of the case appear sufficiently from the judgment, of 
their Lordships, and also from the report of the case in the Court 
below ; see 35 C. L. J. 445. 


K. Brown and Raikes for the Appellant 
De Gruyther K. C. and Hyam for the Respondents, 


The following judgment of their Lordships was delivered, having 
been prepared by Lord Sinha.* 


This is an appeal against a decree of the High Court 
of Calcutta which reversed a decree- of the Subordinate Judge 
of Backergunj made in original Suit No. 298 of 1917, in which the 
plaintiffs were the Shahas and the defendant the Secretary of State 
for India in Council, The facts are as follows :— 


In 1790 Byoyram Shaha obtained from -Government a sanad 
or pottah in respect of three chucks, called Chuck Kalaram, Chuck 
Chandipur and Chuck Baleswar, which constituted a Henckell 
Talugi, in the Sunderbans. That land was for the most part 
swampy and under jungle. The pottah which was addressed 
to the Shahas provided inter alia as follows :— 


“ It has been ordered that out of the 1,200 bighas of layek jirat 
land found upon measurement within the boundaries of the aforesaid 
chucks, with the exception of the area covered by the hastabud 
and the khals, khandaks, ‘tanks, nalayek, jungle and heels, you 
shall keep apart 200 bighas for mofusil ` establishment for the 
accommodation of the gomashtas, hatpahari, for raptan, and moka- 
mi, for cutchery, and for watching mal khana and for guard- 
ing the metes and boundaries etc,, and the remaining 1,000 bighas 
shall be assessed at the following rates, viz., from the first to the 
end of a third year, fe, from the date of your application to the 
aforesaid Ghosals in 1193 B.S., you will hold the same free of rent, 
but in the fourth year you shall pay revenue at the rate of two 
annas a bigha in sicca coin, in the fifth year at the rate of four 
annas, and in the sixth year at the. rate of six annas and from the 
seventh year you shall continue to pay the revenue year after year 
at the full rato, ie, at the fixed rate of eight annas. a bigha as 
prevailing in the locality.” 


*Lord Sinha died in India on March sth, 
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A measurement of the said settled lands took place in 1835. 
The area (subject to the deductions provided for in the pottah) 
amounted to 3,356 bighas, and the revenue of eight annas was sicca 
Rs, 1,678-5-4 or Company’s Rs, 1,790-3-9. On the 22nd May, 1835, 
the Shahas executed a doul for payment of this revenue yearly by 
twelve instalments, 

Subsequently, in the year 1851, a survey took place and the 
Shahas were found to be chargeable in respect of lands which they 
held in excess of the said 3,356 bighas, some of the excess being 
newly formed chur land by the action of the rivers. After some 
official correspondence, it was proposed by the Revenue Commis- 
sioner that the whole area (inclusive of the new land which had 
thus been formed) should be settled with the Shahas in perpetuity 
commencing with the year 1257—-with an express proviso, however, 
for the assessment in future of any newly formed chur land. 
This proposal was sanctioned ‘by the authorities and agreed to, 
Accordingly, on the 9th September, 1852, the Shahas executed in 
respect of the estate a kabuliat which contained, among others, the 
following clause :— 

“ Ifin future any chur be newly accreted and the quantity of 


talug land be increased (thereby), we shall duly [riä mata ] pay ` 


revenue for the said increased land.” 

And on the same date they signed a doul which set out the area 
of the land and the revenue thereon in detail and a kistbundi for 
the revenue which was fixed as from the year 1266 at 
Rs, 2,144-15-1, 

The estate included in this permanent settlement is now designa- 
ted as estate towzi No. 6556 in the Collectorate Register. This 
appeal is not concerned with it, and the rights of the Shahas 
therein have been neither restricted nor enlarged by the subsequent 
settlements now to be referred to, 

Since 1852 lands amounting to 2,930 bighas have been formed 
by alluvion in contiguity with the permanently settled estate, and 
these are the lands in question in this appeal and now constitute the 

estate towzi No. 6975 referred to above, 
i The Subordinate Judge says :— 

“ There is no evidence to prove, as is conceded by the learned 
pleader for the plaintiffs, that the lands of the newly formed sepa- 
rate estate No. 6975 are covered by the leases and settlements of the 
years 1790, 1835 and 1852. But, according to the cases of both the 
parties, the major portion of these lands are covered by the settle- 
ments of 1878-9 and 1890, Each of these two settlements was for 
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aterm often years only, . . . . . . The doul (Ex. 12) and 
the kabuliat (Ex. K, 10) dated the 11th December, 1916, which 
are admitted by both the parties, show that since the settlement 
of 1852 altogether 2,930 bighas and 834 cottas' of:land were gained 
by alluvion to the Estate No. 6556.” 

The temporary settlement of 1878—g ensued ona survey which 
showed accretions or contiguous alluvial formation of 2,284 
bighas—an area then assessed to revenue at Rs. 497. 


On the zoth March, 1878, in anticipation of and subject to 
the sanction of the Board of Revenue, a kabuliat was drawn up and 
executed by the Shahas for the payment of the annual assessment 
of Rs. 2,642, being the sum assessed at the permanent settlement 
of 1852, together with the assessment on the new formations just 
referred to. The details of the assessment were annexed to the 
kabuliat, but it is unnecessary to state them here for the reason that 
the settlement was sanctioned by the Board of Revenue as a ten 
years’ settlement only. 

The ten years’ period having expired, a fresh survey was made 
in 1889, and it was ascertained that further chur lands had been. 
formed. As at the previous settlement, in anticipation of orders 
of the Board of Revenue, a kabuliat was drawn up and executed by 
the Shahas. An addition to the revenue provided by the settle- 
ment of 1878-9 was made in respect of the last mentioned chur, and 
the total was Rs, 2,372. Asonthe previous occasion, the Board 
of Revenue sanctioned the settlement for a ten years’ period only. 

After the expiry of the ten years, viz., in 1911, the Diara Deputy 
Collector gave notice to the Shahas under section 3 of Act IX of 
1847 that the chur lands had increased by 35 acres and that it was 
intended to assess them according to the rules in force. The 
Shahas raised an objection, and orders were sought from the Board 
of Revenue, which reviewed the whole question and gave the follow- 
ing directions :-— 

““(1) The whole estate should be divided into two parts, one 
with the present towzi number containing the land of which settle- | 
ment was made in 1852, and the other with a new towzi number 
containing all later accretions, 


“ (2) No action need be taken with regard to the land settled in 
1852 provided the talukdar agrees to the Board’s decision as regards 
all later accretions, 

“ (3) Allaccretions subsequent tor852 should be now assessed in 
the ordinary way at the rate and for the period considered suitable 
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by the Settlement Department according to the condition of the 
accreted lands,” 

In accordance with the said directions of the Board of Revenue 
the Diara Deputy Collector on the 2nd February, 1914, gave the 
Shahas notice that the lands newly formed since the permanent 
settlement of 1852 would be separately settled as a temporarily 
settled mahal, The Shahas renewed their objection, which, how- 
ever, was overruled by the Board of Revenue on the gth Octo- 
ber, 1916, and the new lands were designated as towzi No. 6975 in 


the Collectorate Register, and were assessed at Rs. 2,198, This ` 


assessment was arrived at by the Revenue Authorities by imposing a 
rate of 12 annas per bigha, being the ordinary rate for such land 
measured with the standard rasi of 80 cubits. A kabuliat in respect 
thereof was offered to the Shahas and was accepted and executed by 
them on the 11th December, 1916, under a protest which is con- 
tained in their petition of that date. Itis submitted that the order 
of the Board of Revenue was final and that no suit is maintainable 
in the Civil Courts to interfere with the discretion and powers of the 
Revenue authorities in regard to the rate, method or amount of 
the assessment imposed upon such alluvial accretions. 

On the roth September, 1917, the Shahas instituted the present 
suit against the Secretary of State for India in Council. The plaint 
set out from their point of view the history of the estate and the 
provision of the settlements above mentioned and prayed for decla- 
rations (inter alia) to the following effect :— 

(Ka) That it may be declared that the lands described in the 
schedule are included in the lands of the sanad of 1196 (1790) and 
the subsequent settlements and that the Government had no right to 
make settlement thereof in contravention of the terms of the said 
pottah ; and 

(Ja) That it may be declared that the disputed lands are the 
reformed lands i” sifu of the permanently settled lands of the plain- 
tif, 

(Kha Ga Cha) That it may be declared that the Government 
had no right to assess these lands at a higher rate than eight annas 
(sicca) per bigha with a rasi of rro cubits and after allowing a 
deduction of 200 bighas in every 1,200 bighas. 

(Jba) A refund of the money paid in excess under the settlement 

of 1916 and other relief was also prayed for. 

A written statement of defence was put in on behalf of the Secre- 
tary of State denying the title asserted by the plaintiffs and pleading 
inter alia as follows ;— 
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“ (2) The lands formed into a separate estate bearing towzi No, 
6975 were never permanently settled with the plaintiffs or their 
predecessors, They are accretions to the Jand permanently settled 
with the predecessors of the plaintifs in 1852 and were rightly 
assessed to revenue and formed into a separate estate under Act 
3r of 1858. 


“ (4) The talukdari sanad of gth January, 1790, relates to land 
in existence in 1790 and cannot create a right to lands not then in 


_ existence. The lands now formed into estate No. 6975 were not in 


existence in 1790 or even in 1852.” 
_ On these pleadings issues were framed, of which the following 
are now material :— 

“(2) Are the lands of estate No. 6975 or any portion of it 
covered by the lease of 1852 ? 

t (2}—(a) Are the lands of estate No. 6975 or any portion of 
them covered by the settlements of 1790, 1835, 1878 and 1890 ? l 

“{(3) Are the plaintiffs entitled to hold any land lying outside 
the area leased in 1852 at any special rate of rent? 

“ (4) Was the separation of the accreted land into’ a separate 
estate ultra vires ? 

“ (6) Do the disputed lands form part of, and are reformation 
in site of, the lands of the disputed -permanently settled estate of 
the plaintiffs ? 

“ (7) Are the plaintiffs entitled to get a refund of the excess, 
revenue that they have paid and may be required to pay from time 
4o time till the disposal’ of this suit ? ; 

``“ (8) What relief, if any, are the plaintiffs entitled to get in this 
case ? 

The suit having come on for trial, the Subordinate Judge, on 
the 1sth April, 1919, delivered judgment therein for, the defendant 
and passed a decree dismissing the suit. 

The Subordinate Judge held that the lands in suit do not form 
part of, and are not reformation in sive of, the lands of the estate 
permanently settled with the plaintiffs’ predecessor. 

And after making the observations hereinbefore quoted, he 
adds :— f i 

“The fact that in the settlement of the year 1852 the then alluvial 
inèrement was settled in perpetuity does not necessarily show that 
‘the Government was legally bound to settle it in perpetuity. . 

I do not think that there is anything in the sanad of 17g0 or in ‘the 
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douls of 1835 and 1852 which gave the grantees any right to 
‘settlement in perpetuity of subsequent accretions.” 

He further held upon issues 3, 4, 7 and 8 as follows : 

“ As these lands have not been shown to be included in the 
permanently settled estate of the plaintiffs, but are, on the other 
hand, an alluvial accession to that estate, I do not see how the right 
of the Government to assess revenue upon them can be reasonably 
disputed.” 

- He then.dealt with the Acts relating to such assessments, and 
held that the action of the Revenue authorities was perfectly regular 
and proper, and decided the said issues in favour of the Govern- 
ment. 

Against the said decree the plaintiffs preferred an appeal to the 
High Court, which came on for hearing before Mr. Justice Wood- 
roffe and Mr. Justice Cuming ; and on the asth April, 1921, the 
learned Judges delivered judgment therein for the plaintiffs. 

The judgment of the Court was delivered by Mr, Justice Wood- 
roffe, He does not hold that the lands in question were lands 
which had already been assessed—or reformation fs sits of such 
lands—so that the plaintiffs could be entitled by virtue of the per- 
manent settlement of 1852 to hold them free of any further charge. 

But he finds that the sole and only question before them was 
whether the rate chargeable for the disputed accretions was to be 
at the pottah rate of 8 annas orthe Revenne authorities’ rate of 
12 annas per bigha. . 

He held that this depended on the effect of the pottah of 1790. 

He then states the question: “Do the disputed lands 
fall within the boundaries of the taluk as it was constituted in 
1790 2” s 

It appears to their Lordships that the real point for determina- 
tion in this appeal isas to what the effect is of the settlement in 
1852. Bytbat time, all the reclamation had taken place, and the 
only question was if any newly accreted land were formed, as to 
what revenue should be payable in respect thereof, 

With regard to that, the express provision was made that “ if 
in future any chur be newly accreted and the quantity of taluk land 
be increased thereby. we shall duly pay revenue for the said 
increased land.” The words which are translated “ duly” are in 
the vernacular riti mata. Though a good deal of argument took 
place,both in the Trial Court and in the High Court upon the proper 
meaning of the words, it is admitted now that they mean exactly 
what; “duly” conveys, f.e., any revenue which may be legally and 
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properly payable in respect of the accretions, It is contended that 

the rates mentioned in the document of 1790 are what is legally* 
payable. The Government contends to the contrary, viz. that the 

tates are to be determined in the same way and accord to the same 

tules as Government adopt with regard to all newly formed 

churs. 

Their Lordships are of opinion that the latter contention is 
correct, and that the pottah of 1790 does not affect the question 
inasmuch as the lands now in question did not exist when the 
pottah of 1790 was executed. These are admittedly new lands, 
and the case of these lands being reformations in situ of the lands 
settled in 1790 or any of the later settlements appear to have been 


’ abandoned in the High Court. 


The pottah of 17g0 does not contain any boundaries. It was 
in 1851 for the first time that the lands settled with the Shahas 
were defined by boundaries and it was obviously the intention of 
the parties that the lands so defined should from that time form 
a permanently settled estate as well understood in Bengal, There 
was no question from that time onwards of any variation of rates 
or of the total revenue payable in respect of that area, and the 
only provision for the future was with respect to lands which 
might be newly formed and accreted to the defined estate, Thera 
is nothing in the pottah of 1852 which restricts the Government 
to the rates mentioned in the pottah of r790. It is true that in 
1878 and again in 1889 the Government adopted the rates of the 
document of 1790 for the newly formed lands which were found 
to have accreted in those years respectively, but as the Subordinate 
Judge said, because the Government chose on some previous 
occasion to adopt the rates of 1790, they are not under any obliga- 
tion to adopt those rates in perpetuity. Section 1 of Act 31 of 1858 
empowers the Government either to add the revenue assessed upon 
the alluvial increment to the jumma of the parent estate and enter 
into a new engagement with the proprietor for the payment by the 
latter of the aggregate amount, or to make a separate settlement 
for the alluvial increment and to make this increment a separate 
estate. 

On the three previous occasions, viz., 1852, 1878, and 1888, 
the Government chose to exercise their right in the manner first 
described, but they were not under any obligation to exercise their 
discretion in the same way on the subsequent occasion when a fresh 
survey was made of all the accretions up to 1g1r. They were at 
liberty to do as they did to require a separate engagem ent for all the 
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accretions which had taken place to the estate since 1852 and to 
form that into a separate estate No. 6975. In 1878 and 1888, the 
settlements so far as the accreted lands were concerned were tem- 
porary and for ten years only. They were temporary only so far 
as the accreted lands were concerned, but in no sense temporary 
so far as the lands comprised in the estate defined by the kabu- 
liat of 1852. 

Their Lordships will therefore humbly advise His Majesty that 
the judgment of the High Court should be reversed and the 
judgment of the Subordinate Judge restored, and the respondents 
should pay the costs of the appeal to the High Court as well as of 
this appeal. 

Solicitor, India Office : Solicitor for the Appellant. 

Barrow, Rogers & Nevill ; Solicitors for the Respondents. 


K.J. R, Appeal allowed, 


PRESENT :—Zord Carson, Lord Salvesen and Sir 
` Lancelot Sanderson, 


SRI RAJA BOMMADEVARA NAGANNA NAYUDU 
BAHADUR AND ANOTHER 


a 


SRI RAJA BOMMADEVARA RAJYA LAKSHMI 
DEV1 AMMA GARU, 


[On APPEAL FROM THE HIGH Court OF JupicaTurE aT Mapras.] 


Hindu Law— Wife living apart from her husband, disentitled to maintenance. 
In a suit brought by a Hindu wife for arrears of maintenance : 
Held, om the evidence, that the plaintiff was not justified in living separately 
from her husband, and as she voluntarily chose to live away from him, she was 
not entitled to maintenance. 


Appeal No. 39 of 1926 by the Defendants froma judgment and 
decree of the High Court, Madras (Spencer C. J. and Srinivasa 
Iyengar J.), dated the r8th August, 1924, reversing a judgment and 
decree, dated the 22nd December, 1920, of the Additional Subor- 
dinate Judge of Ellore. 
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‘The facts of the case appear sufficiently’ from the judgment of 
their Lordships, and also fromthe report of the case in the Court 
below ; see 87 Ind. Cas. 571. 

- Dunne K. C. and Narasimham for the Appellants. 

De Gruyther K. C., Parikh and, Sudbı Raw for the Respondent. 

‘The judgment of their Lordships was delivered by 

Lord Carson :—This is an appeal from a judgment and decree 
dated the 18th August, 1924, of the High Court of Judicature in 
Madras, reversing a judgment and decree dated the 22nd ' day of 
December, 1920, of the Court of the Additional. Subordinate > Judge 
of Ellore, 

The suit was sibade by the respondent (plaintiff) against her 
husband the zamindar of Vallur, hereinafter referred to as defendant 
No. 1, to- recover twelve years’ ,arrears of maintenance. Shortly 
after the commencement of the suit the defendant No. r died, and 
the appellants, who are his two sons by another wife, were added 
as his legal representatives and were madeand are defendants 
Nos, 2 and 3 in the suit. 

The respondent was married to the defendant No. r about the 
year 1878. She had two sons and one daughter by him. The sons 
died young—a few years later her husband married Chaya Devi, a 
younger sister of the respondent, with her consent, and of that 
marriage there were two sons (the appellants) and three daughters. 
Another sister of the respondent’s was subsequently married to 
Bhashyakarlu Nayudu, an undivided brother of the defendant 
No. 1. : ; 

It was not in dispute that the respondent left her husband’s 
house in November, 1894, in the absence of her husband, taking 
with her his children; and accompanied by her sister the said 


. Chaya and the said Nayudu her husband’s brother, and had not 
‘lived with her husband or in his house as his wife. for a period 


of 23 years before his death. The main question in the action 
was whether she was justified under the circumstances proved in 
so leaving her husband’s house, and in continuing to remain away 
for all the intervening years that Gs until the present suit 
was brought. . 

Other questions were Taised in the course of the: taal as 
whether the respondent had waived her right to maintenance,and 
whether she was.estopped from claiming it, but as these issues 
were found in favour of the respondent by both Courts below 
they have become immaterial and have not been discussed before 
this Board. 
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The Additional Subordinate Judge of Ellore, who heard the case 
at considerable length on the 22nd December, 1920, dismissed the 
respondent’s claim, holding that she had no justification for living 
separate from her husband during the period for which she claimed 
maintenance. 

On appeal to the High Court of Judicature at Madras the judg- 
ment of the Additional Subordinate Judge was reversed by a judg- 
ment and order dated the 18th August, 1924, awarding the plaintiff 
Rs, 43,200 a3 arrears of maintenance at the rate of Rs. 300 per 
month for twelve years. From that decree the defendants Nos. 2 
and 3 have appealed to His Majesty in Council. A 

The question to be decided is, therefore, solely one of fact and 
arises in the fourth issue framed forthe trial of the action, viz. 
“whether the circumstances mentioned in the plaint are true and 
whether they justify plaintiff in bringing this action ?” 


Having regard to the length of time which had elapsed before 
the present proceedings were instituted ‘and the case attempted to 
be proved at the trial, it is important to examine not merely the 
case made by the plaint but certain other proceedings which are on 
.Tecord and in which the plaintiff was involved. The case as put 
forward in the plaint is as follows: “About the year 1889, disputes 
arose between the defendant No.1 and his younger brother, who 
demanded partition of the estate. The defendant, with intent to 
defraud his brother in case of a division of the estate, attempted to 
suppress valuable properties by converting them into currency notes 
and by transferring them to Hyderabad. For this purpose he 
engaged a number of subordinates who were ready to assist him in 
his evil design, Boddu Narasimha Rao was chief among them, As 
a means of securing their thorough cooperation in his design he 
offered to give his daughters in marriage to some of them. The 
plaintiff and her sister protested against sucha course, as the 
daughters were not willing to accept the matches. About this 


time the defendant was entirely under the influence of a dancing 


woman named Mahalakshmi, at whose instance he was already 
defaming, abusing, beating and otherwise .ill-treating his wives, 
the plaintiff and her sister. Boddu Narasimha Rao made common 
cause with the defendant and his dancing girl, and all the three 
conspired against the plaintif and her sister and the defendant's 
brother, They made the place so hot for plaintiff and others 
that they had to flee for their lives from Pangidigudem to 
Cocanada about November, 1894, after paving applied for police 
protection.” 
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The defendant No, r in 1895 took proceedings agaihst the res- 
pondent and his second wife, her sister, complaining that, during hjs 
absence at Secunderabad, his said wives unlawfully took away his 
minor children out of his keeping in Pangidigudem without his 
consent and against his will. In those proceedings the respondent 
attempted to justify her action on the grounds of the first defendant's 
gross neglect, ill-treatment and immorality, Although various 
delays were granted to enable these charges to be proved, the 
respondent did not produce a single witness,and on the 3oth 
August, 1895, judgment was given by the Subordinate Judge at 
Ellore ordering the children to be given up to the respondent's 
husband, defendant No. 1. 

One more importa nt matter of record ought to be considered 
before approaching the evidence produced at the trial, 

When the respondent left her husband’s house she was, as 
already stated, accompanied by her husbind’s younger brother, with 
whom, as stated in the plaint, her husband had differences and with 
whom the respondent apparently took sides. In the year 1898, 
proceedings were taken by the said brother against the respondent 
for alleged loans due by her to him, and it is important to observe 
that, in giving juig ment dismissing the suit on the 2nd December, 
1898, the Subordinate Judge at Cocanada, in the course of his 
judgment, said :— > 

“Plaintiff admitted that he was warned by his brother” (defen- 
dant No. 1) “not to talk to defendants” (of whom one was the res- 
pondent),-“‘but to quit his house at once, and in spite of this warn- 
ing he brought them away to Cocanada, planning for their exit from 
Pangidigudem in avery cunning way, as will be seen from his 


etters............giving them some hopes of h is adopting a son of the 
defendant and making over to him the property to be received 


under the partition suit he had laid against their husband” 
Bearing these matters in mind, it is necessary now to consider 


* the case made by the respondent at the trial of this action, - which 


. took place in 1920, No case was attempted to be proved of the 
alleged conspiracy to defraud the husband’s brother, but in her 
evidence the respondent for the first time, after making various 
, other complaints, deposed as follows :— 

. “One day when myself and Chaya Devi Amma were taking ot our 


l _ meals some pills were found in the fish curry, They were thrown 


to a dog and the dog ate the same and died We gave up taking 
our food. Then we got afraid lest we should lose our lives by 
remaining here and sent word to Cocanada in order to save our 
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lives. We sent word to Cocanada to our mother—our mother caused 
a petition to be presented to the Collector, praying we should be 
set free.” 


The learned Trial Judge, who has examined this allegation and 
the evidence in support of it with great care, having regard to the 
seriousness of the charge and the time at which it was first made, 
came to the conclusion that it was proved tobe a complete 
myth, In the 24th paragraph of his judgment he states his reasons 
for coming to that conclusion, and amongst other matters states as 
follows :— 


“The first defendant’s brother was at Pangidigudem, when this 
incident is said to have occurred, and he was a confident of the 
plaintiff and of her sister. Yet the plaintiff admitted in her evidence 
she did not report this incident to the first defendant’s brother. 
She did not make any report to the police about this. Nor did she 
address any letter to the Raja” (f. e. her husband) “informing him 
of the incident. The second defendant and other people who were 
in Pangidigudem and who ought to have known about the incident 
if it had really occurred, say that they have never heard of such an 
incident. This incident was not mentioned in previous litigation, 
civil and criminal, between the first defendant and his wives. Iam 
clearly of opinion that the poison incident has been invented for the 
purpose of this suit in order to find some justification for plaintiff's 
continued absence at Cocanada for 23 years. If this incident is 
rejected as false there could be no other justification for the plain- 
tiff to live away from her husband.” 


With that conclusion of the learned Subordinate Judge their 
Lordships agree with the result that itis impossible to rely upon 
any evidence given by the plaintiff. It is unnecessary to repeat 
in detail the careful: analysis made by the Subordinate Judge of 
all the evidence and contentions put forward on one side and the 
other and the various suggestions of demands for maintenance and 
restoration which took place during the long series of ‘years. It 
is sufficient to observe that their Lordships are of opinion that 
there was no real attempt to enforce a claim for maintenance or 
to procure a return to her husband’s house during the long series 
of years which had elapsed prior to the bringing of this action, and 
their Lordships agree with the Subordinate Judge when he says in 
paragraph 29 :— 

“I have shown in the above paragraphs sufficient facts which 
must lead to the conclusion that the plaintiff voluntarily lived at 
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Cocanada apart from her husband for a period of 23 years without 
justification ” 

It is true that the learned Judges in the High Court of Judi- 
cature at Madras took a different view of the facts from that formed 
by the Subordinate Judge. The learned Chief Justice believed the 
poisoning story, and states that it “was the immediate occasion for 
their leaving the protection of his house.” 


The other learned Judge does not mention the poisoning inci- 
dent, but finds an-excuse from the nature of the evidence given by 
stating that :— 

“When the women of a particular family observe a kind of quasi 
gosha, as they doin most zamindar families, it is not possible to 
obtain such direct evidence of ‘ill-treatment or cruelty as may be 
possible in other cases, Further, the ill-treatment is not likely to 
be open or brutal, but insidious, „and much more galling.” 


Their Lordships cannot agreé with the conclusions of fact come 
to by the High Court and are satisfied, for the reasons already 
stated, that the judgment of the learned Subordinate Judge is to be 
preferred, and they will accordingly humbly advise His Majesty 
that this appeal should be allowed, that the decree in the High 
Court of Judicature in Madras of the 18th August, 1924, should be 
set aside, that the judgment and decree passed by the Court of the 
Additional Subordinate Judge at Ellore dated the zand. December, 
1920, should be restored, and that the respondent should pay to the 
appellants the costs of this appeal and of the appeal to the High 
Court of Judicature at Madras, 


F. S. L. Polak : * Solicitor for the Appellants, 
Douglas, Grant and Dold : Solicitors for the Respondent: 
Kj] R . i i E Appeal allowed, 
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MAUNG BA PE anD ANOTHER, since deceased (now represented by . 
MAUNG AUNG THIN) 
v. 
MAUNG SHWE BA. 


[On APPEAL FROM THE Curler Court or Lower Burma.) 


Burmese Buddhist Law—Adspiion—Keitlima sin —Publicity and notoriety —Con- 
duct inimical to adoptive parents. : 


Where the plaintiff claimed that he was a Keittima son (or son adopted pub- 
licly with a view to inherit,)-the Privy Council ia concurring with the learned 
Judges of the Court of appeal in Burma that the plaintiff was adopted ag a Keit- 
tima son with a right to inherit, observed that * according to the law of, Burma 
no formal ceremony is necessary to constitute adoption. The fact of adoption may 
be inferred from a course of conduct inconsistent with any other supposition’; but 
in that case the publicity or notoriety of the relationship must be satisfactorily 
proved’, In the present case their Lordships came to the conclusion, on the 


— that the relationship between the plaintiff ard his adoptive Tr 


* must have been notorious and publicly known”: Ma Yoe? v. Ma @ 
relied on.* . 


In Burmese Law, an adopted son loses ‘his right to inherit to his adoptive 
parents on account of conduct unfilial or inimical towards them,‘as for instance, 
where he keeps away intentionally from his adoptive parents, or intentionally 
neglects to look after them during illness, or by failurs duly to perform their 
funeral ceremonies, or is guilty of any other acts which, if proved, according to 
Buddhist Law, would disentitle a child to inherit. 

Held, that in the present case, it was not established on the evidence, that 
the plaintiff as adopted son, had been guilty of any unfilial or inimical conduct 
which would deprive him of his right of inheritance..t 


Appeal No. 138 of 1924 by the Defendant froma PE and 
decree dated the 14th June, 1922 of the late Chief Court of Lower 
Burma (Robinson, C. J. and Macgregor J.) which reversed a decree 
of the District Judge of Pegu, dated the 3rd January, 1920, 

The material facts of the case are set out in their Lordships’ 
judgment, 

‘Dunne K. C. and Preedy for the Appellant, 

De Gruyther K. C and Wallach for the Respondent. 

Their Lordships’ judgment was delivered by 


(1) (1909) L. R, 36 I. A. 192; I, L, R. 36 Cale. 978; 10 C. L J. 253. 
` # See also J. L. R. 1 Ran. 451, P. C. K. J. R. 
f. See 10 L. B. R. 396 ; 64 L C, 415.——K. J, R, 
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Sir Lancelot Sanderson :—This is an appeal by Maung Aung 
Thin (assignee of Maung Ba Pe and Ma Oh) against the judgment 
and decree dated the r4th of June, 19223, of the Chief Court of 
Lower Burma, which reversed a judgment and decree of the Dis- 
trict Court of Pegu dated the 3rd of January, 1920, and which 
decreed the plaintiffs suit. 


The suit was brought by Maung Shwe Ba against ae Ba 
Pe, Ma Oh, Ma Cho, and Ma Thein Yin. 

The plaintiff claimed a declaration that he was the sole heir 
and legal representative of Ma Ku (deceased) and as such the 
absolute owner of all the properties left by the said deceased Ma 
Ku and other consequential relief. 


Maung Ba Pe was alleged to be the late agent of Ma Ku— 
Ma Oh and Ma Cho were sisters of Ma Ku, 


Ma Thein Yin alleged that she was the adopted daughter of 
Ma Ye Ge, who was the adopted daughter of Ma Ku. The claim 
of Ma Thein Yin may be disposed of at once. Both the Courts 
in Burma held that Ma Thein Yin was not adopted by Ma Ye Ge, 
and in view of these concurrent findings of fact no question has 
been raised in this appeal with regard to Ma Thein Yin’s claim. 


It was agreed during the argument that the appellant Maung 
Aung Thin now repr esented the interests of the sisters Ma Oh and 
Ma Cho. 

The plaintiff's case was based upon the allegation that he was the 
Keittima (adopted) son of Ma Ye Ge and her husband Po Kha, that 
the said Ma Ye Ge was the adopted daughter of Ma Ku, a wealthy 
Burma Buddhist widow, who died intestate at Thantaga village on 
the 7th of May, 1918, and that as her grandson by adoption he was- 
her sole heir and legal representative. 

The following issues were settled by the learned District 
Judge :— 

(1) Was Ma Ye Ge the adopted daughter of Ma Ku? 

(2) Is Maung Shwe Ba adopted son of Ma Ye Ge? 

(3) Is Ma Thein Yin adopted daughter of Ma Ye Ge ? 

(4) Has Maung Shwe Ba lost his right to inherit on account of 
conduct inimical to Ma Ku? 

It was agreed between the parties at the trial that in issue (4) 
the words ‘“‘ conduct inimical” should be construed as follows :— 

“ Keeping away intentionally from his adoptive parents” : “not 
intentionally looking after his adoptive parents during illness,” and 
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“ any other accounts* which, if proved according to Buddhist Law, 
would disentitle a child to inherit.” 

It was agreed at the hearing of this appeal that the word 
t parents” would include Ma Ku, who was alleged to be the plain- 
tiffs grandmother by reason of his adoption by Ma Ye Ge. 

No question arises in this appeal upon the first issue: both the 
Courts in Burma found that Ma Ye Ge was adopted asa Keittima 
daughter by Ma Ku, and in this appeal the concurrent findings of 
fact have not been disputed. 

It has already been stated that no question has been raised in 
this appeal as to the third issue. The material issues, therefore, 
are the second and the fourth. 

_ Upon the second issue the learned District Judge held that the 
plaintiff was adopted by Ma YeGe as an appatitha (or casually 
adopted) son. He decided that as the plaintiff had based his 
claim on the allegation that he was a Keittima son (or son adopted 
publicly with a view to inherit) the plaintiff was not entitled to 
succeed on the basis that he was an appatitha son. .The plaintiff’s 
suit was dismissed for that and other reasons relating to the fourth 
„issue. - á 

` On appeal the learned Judges came to the conchita that the 
plaintif’s adoption asa Keittima son by.Ma Ye Ge and Po Kha 
had been clearly established, and that this adoption had been made 
“with the consent and active assistance of Ma Ku and her husband 
“Ko Tet Kha, 

There is no doubt that the plaintiff was adopted by Ma Ye.Ge 
and her husband Po Kha in the year 1893, with the consent of the 
plaintiff's surviving parent, The question is,. what was the nature 
of the adoption ? 

The following material facts on this par of the case may 
.be mentioned :— 

In 1888 Ma Ye Ge was married to Po Kha.. 

In 1893 the plaintif was adopted by Ma Ve Ge and her 
husband. The plaintiff was then 3, 4 or 5 years old, and he went 

-to live with his adoptive parents in the house of Ma Ku at 
` Thantaga. 
_ In 1897 Ma Ku and her husband erected a iny at Saingdi. 
On a tablet in the library, reference was made to the adoptions 
,of Ye Ge and the plaintiff as daughter and grandson. 

In 1899 Ma Ku's husband died, and in rgor the erection of a 

a Thein” was begun, It was completed in 1905. 


*The word acounts in the above passage is a clerical error for acts.—K. J. R, 
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In the records of the family set up in the building the 
plaintif was mentioned as a grandson. . 

In 1903 Ye Ge died. i 

Shortly after her death, the plaintif was initiated into a reli- 
gious order. The initiation took place at Pegu. Invitations for the 
ceremony were issued by Ma Ku and Po Kha, 

In the invitation the plaintiff was referred to as the grandson 
of Ma Ku and the “ beloved son of Po Kha and deceased daughter 
Ma Ye Ge.” 

In Ma Ywet vy. Ma Me, (1) it was held that, according to the 
law of Burma, no formal ceremony is necessary to constitute adop- 
tion. The fact of adoption may be inferred from a course of con- 
duct inconsistent with any-other supposition ; but in that case the 
‘publicity or notoriety of the rélationship must 2 ssetlatactonly 
proved, 

The above-mentioned incidents, two of which occurred during 
the life of Ye Ge, go to show that the relationship between Ye Ge 


‘and: the plaintiff, as her adopted son, must have been notorious 


£ 


and publicly known. 

The learned Judges who heard the appeal in Burma refefred in 
their judgment to other facts material to this issue, the details of 
which, in their Lordships’ opinion, it is not necessary to mention. 

It is sufficient to say that their Lordships are of opinion that 
there was ample evidence to justify the conclusion of the learned 
Judges, and they agree with their finding that the plaintiff was 
adopted by Ma Ye Ge and ‘her husband asa Keittima son with a 
right to inherit. 

The following facts are material with regard to the fourth 
issue :— 

In rgog the plaintiff eloped with Ma Saw Yin. Apparently the 
plaintiff and his wife returned to Ma Ku’s house and'lived there, but 
Ma Saw Yin died‘aftera few months of married life. 

In December, Igto, the plaintiff, with the consent ar Ma Ku, 
married Ma Kin Mya. 

' Ma Ku gave valuable presents on the marriage and ag plaintiff 


and his wife lived with Ma Ku until rg‘. 


The plaintiff and his wife then went to live. in the hone of his 
* wife’s parents, which was in the same town.. 

_ The learned Judges of the Chief Court in. Lower Auris held 
‘that, fora young man on his marriage to go and live with his 
parents-in-law was strictly in accordance with the Burmese custom, 

(1) {i910} L, Rs 36 1. A. 192 PIS 
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and that the plaintifs departure was with the consent and approv- 
aloof Ma Ku, 

This finding was not seriously contested, and, in their Lordships? 
Opinion, the mere fact that the plaintiff left Ma Ku’s house in the 
circumstances of this case was-not conduct which would disentitle 
him from inheriting. 

In 1912 there was a quarrel Between Ma Kuand Po Kha, Ma 
Ku discovered that Po Kha had been transferring some of her lands 
into his own name and some of the lands into the names of Po Kha 
and the plaintiff. : 

Apparently there was a safe, in which documents were kapt, ina 
room of which Po Kha had the key. In his absence Ma Ku 
collected a certain number of persons, broke into the room in their 
presence, opened the safe, removed the documents, and took them 
with her from Ohne, where she had been living, to Thantaga, where 
shé.took up her residence with her sister Ma Oh. 

There was a complete break in, the relations between Ma Ku 
and Po Kha, and Po Kha instituted criminal proceedings against 
Ma Ku and others in respect of the breaking into the room and the 
removal of the documents. The case was dismissed, and it was 
alleged that the plaintiff was guilty of conduct inimical to. Ma Ku 
in connection with these proceedings. 

The learned Judges of the Chief Court stated that there was 
nothing to show that the plaintiff took any part in the criminal case 
beyond attending the Court. 


' It was urged on behalf of the appellant that the learned Judges 
had made a mistake in this respect, and that it had been proved 
that in two instances at least the plaintiff had accompanied the 
process server for the purpose of identifying the person who was to 
be served with a summons to attend the Court as a witness. 

The plaintiff denied having accompanied the process server. 

In view of the finding of the Chief Court their Lordships are 
.not prepared to hold that the plaintiff took any part in the criminal 
proceedings beyond attending the Court, and they agree with the 
learned Judges that in the circumstances of this case such conduct 
‘on his part was not necessarily unfilial or inimical towards Ma Ku, 

Subsequently Ma Ku filed a civil suit against Po Kha and Shwe 
Ba, the plaintiff in the present case. 

The plaintiff took no part in these proceedings isade that he 
filed a written statement, which he said was done under his father’s 
instructions. This is more than likely, He was made a defendant 
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and it would be natural for his father to insist on his filing a written 
statement, , 

Ma Ku succeeded in the civil proceedings. 

, Their Lordships’ attention was drawn to the pleadings in 
the civil suit, and the judgments of the Trial Judge and of the 
Judges who heard the appeal. 

Apparently Po Kha sought to establish a title to some of the 
lands in suit, and reliance was placed upon an alleged pooling 
arrangement, under which the lands were to be put into the names 
of Ma Ku, Po Kha and his son Shwe Ba. 

The learned Judge who tried the suit stated that he found 
that one of the matters relied upon by Po Kha raised a difficult 
question, and that he could find no ruling exactly in point. 

He held that Po Kha had made out his claim to items 8 and 9 
of Schedule A, 

The learned Judges who heard the appeal held that Po Kha 
had not made out his title to any of the lands as purchaser, and 
they decided against the alleged pooling arrangement. 

Consequently they allowed Ma Ku’s appeal and dismissed the 
appeal of the defendants, with the result that Ma Ku’s claim was 
decreed, 

Their Lordships are by no means satisfied that the case put 
forward by Po Kha was frivolous or vexatious, and they are of 
opinion that Shawe Ba took no part therein beyond filing the writ- 
ten statement, 


The learned Judges of the Chief Court came to the conclusion 
that Ma Ku entertained no ill-feeling against Shwe Ba, and that she 
did not wish that he should be dragged into the litigation— 
but that she was advised that he was an essential party as 
some of the lands were in his name. Their Lordships see no reason 
for differing from the conclusion of the Chief Court in this respect. 


It was further alleged: that the plaintiff had interfered with 
Ma Ku’s tenants and had been working in the interests of his father 
and against the interests of Ma Ku. 


The evidence in respect of this allegation shows that the inter- 
ference, if any, was at or about the time of the litigation, to which 
reference has been made, and in which Po Kha was claiming title 
to ora share inthe lands, As already stated, in their Lordships’ 
opinion it has not been established that Po Kha’s claim was frivo- 
lous or vexatious and without any foundation, and the alleged 
interference with the tenants, if any, being undoubtedly in conse- 
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quence of such claim, must be considered as having been in pur- 
suance of a dona fide claim of right made by his father. 

Finally, it was argued on behalf of the’ appellant that the plain- 
tiff had neglected Ma Ku in her old age and illness and had not 
taken that part in the funeral ceremonies on her death which he 
should have done. 

It has to be remembered that Ma Ku was a wealthy woman, that 
she was living with relations, and that there is no suggestion that 
. she did not in fact receive proper attention and care from those 
with whom she was ‘living. She died in the house of her sister, 
There would be no necessity for the plaintiff to be in constant 
attendance on Ma Ku, and there is evidence that the plaintiff did 
visit Ma Ku during her illness, that he went to the house and 
stayed there for the night before she died, and that he did take a 
part, not unimportant, in the funeral ceremonies, 

On the consideration of the whole evidence their Lordships 
agree with the conclusion of the learned Judges of the Chief Court 
that it was not established that the plaintiff had been guilty of any 

unfilial or inimical conduct which would deprive him of his right 
of inheritance. 

For the above-mentioned reasons their Lordships are of opinion 
that the appeal should be dismissed with costs, and they will hum- 
bly advise His Majesty accordingly. 

Stoneham and Sons : Solicitors for the Appellant. _ 

Ranken, Ford and Chester: Solicitors for the Respondent. 


K. J. R. Appeal dismissed, 
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APPELLATE CIVIL. 


Before Sir Zahid Suhrawardy, ARN TA 
and Mr. Justice Graham, 


A : SREEMATI AYETONNESSA BIBI 
. v. 
AMJAD ALI AND OTAERS* 


Res juditata—Zrronsons decision on question cf law, if operates as res judicata : 
—Erronceus decision based on mixed question of law and fact—Erroneous 
decision on fact—Hrronsous decision followed in previous suit~-Decision as to 
_ issue as regards gineral right. . ` ` 

An erroneous decision on a point of law will operate as res judicata between 
the parties for the same cause of action although it may not operate as suchin 
cases where the causes of action are different. 

An erroneous decision based upon a mixed question of law and fact operates as 
res judicata though the decision on the question of law involved is erroneous. 

A decision on a question of fact however erroneous it may be, constitutes 
ves judicata between the parties to the previous suit. 


Aghore v. Kamini (1) followed, 
Alimunnissa v, Shama (a) distinguished. 
. Ramlal Malikand v, Deodhari Rai (3) and Hub Lal v. Gulsari Lal (4) 
followed. 


Ifan erroneous decision on a question of law is followed or treated as res 
judicata in a subsequent suit between the parties, such decision is conclusive as 
between „them: Mohendra Nath Biswas v. Shamsunnessa Khatum (5) 
followed. 


An issue directed to the general right of the plaintiff to recover rent ata 
certain rate consti tutes res judicata as to issue raised asto rent payable by the” 


„parties in the subsequent suit: Gaagada v. Nalini (6) and Sarojini v. Lakhi 


Priya (7) followed, 
Appeals by one of the Defendants. 


Suit for arrears of rent. , 
The material facts will appear from the judgment. 


# Appeals from Appellate Decrees Nos. 506 and 507 of 1925, against the 
decree of Babu Girija Bhusan Sen, Additional Subordinate J udge of Bakargunj, 
reversing that of Babu Priyabrata Sen, Munsiff 6th Court of Barisal, dated the 


rath May, 1924. 
(1) (1909) 11 C. L. J, 461. (2) (1905) I. L. R. 32 Cale. 7493 1 C. L. J. 176 
(3) (1923) I. L. R. 2 Pat. 771. (4) (1927) I. L. R. 49 All. 543. 
(5) (1912) 19 Ca W. N. 1280 321 C. L. J. 157. (6) (1925) 43 C. L. J. 146. 
(7) (1924) 29 C, W, N. 253. 
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Babus Rupendra Kumar Mitter and Radhika Ranjan Guha for 
the Appellant, 

Mr, Gunada Charan Sen, Babus Rakhal Chandra Bose, Jyotish 
Chandra Guha and Sitangshu Bhusan Bose for the Respondents. 

Babu Biraj Mohan Majumdar appeared on behalf of the Deputy 
Registrar. 

The following judgments were delivered: 

Suhrawardy, J :—These appeals arise out of suits for rent for 
the years 1326 to 1329 B, S. The defendants held a jama under 
the Miras Ijara of the plaintiffs. The Government thereafter 
claimed a portion of the land included in the jama as accretion and 
started Dearah proceedings under Act XXXI of 1858 in respect of 
it. In those proceedings the Dearah Officer purported to settle 
separate rent in respect of that portion of the land which he found 
to have been alluvial accretion. In 1917 the plaintiffs brought 
suits for rent as settled by the Dearah Officer. One Asmat Ali, 
one of the defendants in those suits and who is alsoa defendant in 
the present suits and who seems to be the most prominent figure in 
this fight, appeared and contested the suits on the ground that the 
Dearah Officer had no authority under the law to split the jama 
and assess rents thereupon.: In spite of the contest the suits were 
decreed by the Munsiff, Shortly after the decrees were passed, 
a petition was filed on behalf of ithe plaintiffs and Asmat Ali in 
which be admitted the jama‘as decreed and agreed to pay rent 
to the plaintiffs at the rate decreed. In rọrọ the plaintiffs again 
brought suits for rent and Asmat Ali contested them on the grounds 
taken by him in the previous suits. Those suits were also decreed 
according to the claim of the plaintiffs, The present suits were 
brought in r923 claiming rent at the rate claimed in the previous 
suits. The same defence was raised not on behalf of Asmat this 
time, but on behalf of the appellant a pardanashin lady. The 
trial Court upheld the defence and decreed the suitsina modified 
form, The appellate Court on appeal by the plaintiffs has decreed 
the suits according tothe rent claimed by the plaintiffs, These 
appeals are by one of the defendants and several points have been 
raised before us by the learned vakil appearing in support of them. 

It is contended in the first place that the findings arrived at 
in the lower appellate Court with reference to the decrees of 1917 
and 1919 are inconsistent and that the Court having held that the 
decrees in the previous suits did not operate as zes judicata in the 
present suits he should have further held that rents assessed by the 
Dearah Officer. arg nop recoverable in the present suits, The 
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learned Subordinate Judge has held that the decisions in the suits 
of 1917 and 1919 are not res judicata because they were erroneous 
decisions on a question of law. He considered the attitude of the 
appellants in the previous suits and relying upon the petition filed 
by Asmat above referred to and the circumstances in the cases 
including the previous decisions against the defendants he decreed 
the plaintiffs’ suits in full, I must admit that the reasoning of the 
learned Subordinate Judge is not very consistent and clear, But the 
learned Advocate for the respondents has attempted to defend the 
decrees of the lower appellate Court on a ground on which the 
Subordinate Judge took a different view. His contention is that 
the decrees in the previous suits ought to operate as res judicata 
in the present suits, Inthe circumstances of the present cage it 
seems to me that this contention is well founded. In the suits of 
1917 inspite of the contest by one of the defendants who had 
appeared, the Court held that the plaintiffs were entitled to recover 
rent as settled by the Dearah Officer. It is said that it is a wrong 
decision on a pure question of law and therefore cannot operate 
as ves judicata, Now, the question whether a decision on a question 
of law ought to operate as zes jadicata or not is a question on which 
it is difficult to find any uniformity in the decisions in the various 
reports, The principle which ought to govern’ decisions of this 
question has been lucidly laid down in Aghore Nath Mukherjee v. 
Srimati Kamini Debi (1) which has been followed in a number 
of cases which it is not necessary to examine as they are based on 
the principle laid down in that case. A weighty pronouncement 
on this subject has been made by the Bombay High Court in the 
Full Bench case of Sitaram Sakharam v. Laxman Vinayak (a)where 
Shah J. observed: ‘It seems to me that the plea of res judicata 
is not dependent upon the merits of the reasons given fora parti- 
cular conclusion, The conclusion whether right or wrong is bind- 
ing upon the party... se.eeeelts binding character does not 
depend upon the correctness of the reasons for the conclusions 
stecseseeteossecsonset he section (1r Civil Procedure Code) does not 
make any distinction between an issue of law and other ‘issues ; it 
refers generally to questions directly and substantially in issue and 
heard and finally decided ; and I do not think that the distinction 
can be accepted without restricting the scope of the section ina 
manner not justified by the words of section, It would involve the 
reading of words in the section which are not there.” The result 
of all the decisions upon this point is that a decision, however, 


(1) (1909) I1 C. L. J. 461. (2) (1921) I. L. R. 45 Bom. 1260, 
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erroneous it may be ona question of law, may not operate as res 
jadicata only in cases‘where the causes of action are different; but in 
all other cases it must operate as res judicata between the parties. 
The view that an erroneous decision on a question of‘law should not 
constitute res judicata is based on the consideration that otherwise 
an error of law would be perpetuated by......... Courts of justice for 
all time to come. But it is settled that an erroneous decision based 
upon a mixed question of law and fact will operate as res judicata 
though the decision on the question of law involved is erroneous : 
Ramlal Mulikand v. Deodhari Rai (x) ; Hub Lal v. Gulsari Lal (2). 
In the latter case a view has been broadly stated that an erroneous 
decision on the question of law will be as much res judicata between 
the parties as upon any other questions. This unqualified expression 
ofopinion may not be consistent with that which has prevailed 
for a long time in other Courts, but itis not wholly unjustifiable. 
Reliance has been placed on behalf of the appellant, in support of 
his submission that the decision in the suits of 1917 and 1919 were 
erroneous in Jaw and therefore cannot operate as res judicata 
in the present suits, upon the decision in AAmunnissa Chowdhurani 
v. Shama Charan Roy (3). In that case the previous decree was 
given on a certain view taken on the question of law as then under- 
stood, Subsequent to that decision the Judicial Committee laid 
down the law what it should be. After the decision of the Judicial 
Committee a subsequent suit was brought and it was contended 
that the decision in the previous suit was res judicata. The learn- 
ed Judge held that a change in the law as effected by the decision 
of the Judicial Committee will have the same effect if it was 
effected by a statute and therefore the decision of the question of 
law in the previous suit was not res judicata in a subsequent.suit. In 
the concluding portion of the judgment Maclean C. J. remarked : 
“ Ido not desire to be understood as saying that a point of law 
can never constitute res jxdicata.” This decision was upheld on 
similar factsin Način Chandra Saka v. Dudu Mia (4). These 
cases, therefore, do not support the contention that an erroneous 
decision on a question of law does not constitute res judicata 
between the parties to the suit. 


Now, let us examine the particular facts on which the plea of 
res judicata is based. In the suits in 1919 the Court held that the 


(1) (1923) I. La R. 2 Pat. 771. (2) (1927) 1 L. R. 49 All. 543. 
(3) (1905) I. L. R, 32 Cale. 749 ; 1 ©, L. J. 176, 
(4) (1925) 30 C. W. N. 83, 
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issue involved in the suit of 1917 was not restricted to that suit 
but was of general application and therefore, the decision on the 
question of the amount of rent payable by the defendant would 
operate as res judicata, But it went on to observe that apart from 
the question of res judicata, there were other circumstances on 
which the defandants must be made liable to pay rent according to 
the plaintiffs’ claim. and one such circumstance referred to was 
the agreement entered into by the defendant Asmat in the pre- 
yious suit by which he admitted the Jama as claimed by the plain- 
tiff. The learned Vakil for the appellant argues that his client 
is not bound by the act of Asmat or by any admission made by 
him. The learned Subordinate Judge in the Court below has held 
upon some authorities that an admission by a defendant is receiv- 
able in evidence against other defendants. But apart from that 
consideration the decision of the Munsiffin 1919 upon this ques- 
tion was almost erroneous on a question of fact and there can be 
no doubt that a decision on a question of fact, however erroneous 
it may be, constitutes res judicata between the parties to the pre- 
vious suits. According to the judgment of the Munsiff in the suits 
of 1919 the defendants (meaning all the defendants to the suits) 
waived the ground taken by them in those suits and they could 
not come forward again to challenge the decision in the previous 
suits, Whatever may be the decision with regard to a decree in 
the suit of 1917 there doas not seem to be any doubt that the 
decree in 1919 must be binding on the defendants. 

There is another aspect of this question from which it may be 
viewed, The erroneous decision on a question of law in the suits 
of 1917 was upheld by the Court in the suits in 1919 by follow- 
ing it or treating it as ves judicata, This latter decision should be 
conclusive between the parties otherwise there can be ano finality 
in any judgment unless it is right in law. In support of this view 
reference may be made to the decision in v. Mohkendra Nath Biswas 
v. Shamsunnessa Khaium (1). There, in the previous suit it was 
wrongly held that a decision in the suit before that was not res 
judicata, Their Lordships held that the latter decision even if it 
was erroneous became conclusive between the parties and that it 
was not open to any one of them to plead that the former decision 
still operated as not res judicata, 

There is another consideration which has induced us to hold 
that the decision in the previous suit ought to operate as res judi- 


(1) (1912) 19 C. W. N. 1280; 21 C. L. J. 157. 
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tata, Inthe suits of 1919 one of the issues [that were placed 
Wefore the Court for decision ‘was ‘whether the plaintiffs were 
entitled ‘to claim rent for the Dearah land as alleged ; if so, 
at what rate ? This issue was not restricted to the period in suit in 
those cases ; but was an issue directed to the general right of the 
plaintiff to recover rent at a certain rate in respect of that land, The 
appellant was the defendant in those suits and she did not choose 
to appear in them. The decisions in those suits are as much bind- 
ing upon her as on the defendants who appeared and contested 
them ; Granada Gobindo Choudhuri v. Nalini Bala Debi (1) and 
Sarojini Debya v, Lakhi Priya Guha (2). 

Though the learned Subordinate Judge in these cases has held 
that the previous decision ought not to be treated as res judicata 
he has referred to other circumstances in support; of. his decision 
that the plaintiffs are entitled to recover rent at the rate claimed by 
them from the defendant. He holds that these cases were really 
conducted by Asmut Ali who is behind this Pardanashin lady 
and is carrying on this litigation in her name, He also relies upon 
the petition filed by Asmat in 1917 as constituting an admission by 
the defendants represented by Asmat of the rate of rent and he also 
observes that under the decrees in the previous suits the decretal 
amounts were realised. Relying upon all these circumstances he 
has held that the plaintiffs are entitled to decrees against the defen- 
dants. We cannot say that this findingtis:based upon an erroneous 
view of the law. ` 

As a result of the above considerations these appeals fail and are 
dismissed with costs, to the respondents represented by Mr. Gunada 
Charan Sen and Babu Jyotish Chandra Guha, 

Graham J :—I agree. 


D. M. G, Appeals dismissed, 


(1) (1925) 43 C. L, J, 146. 
(a) (1924) 29 C. w. N. 253. 
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p20... ‘CRIMINAL REVISION. 


Before Sir Charu Chunder Ghose, Knight, Judge aad Mr, 
. Justice Gregory. 


AMBICA PROSAD DAS 
T. 


THE CORPORATION OF CALCUTTA.* 


Calcutta Municipal Act (LII B. C. of 1923), Sections 291 (2), 533~Admission by 
` the agent of the accused—Ex parte decision—No examination of the complai- 
nant—Ilegality—Crininal Procedure Code (Act ¥ of 1898), Section 200 (b). 

Í $ Section 533 of the Calcutta Municipal Acti is subject to the provisions of sec- 

tidn 300 (b)of the Code of Criminal Procedure. 

-. The Municipal Magistrate of Calcutta is a Presidency Magistrate and in cases 
of Complaints to him he is required to examine the complainant under the pro- 
visions of section 200 (b) of the Criminal Procedure Code. 

‘It is illegal to convict an accused under section 291 (2) of the Calcutta Muni- 
cipal Act by deciding the case ¢x parte under the provision of section 533 of the 
said Act without examining the complainant under section 200 (b) of the Code of 
Ctiminal Procedure, 

Prosecutions, ‘ander the Calcutta Municipal Act are of a quasi criminal nature. 

” Quaræ : Whether conviction under the Calcutta Municipal Act can be legally 
based upon the admission by the agent of the accused. ; 

Application for Revision by the accused under section 435 of 

Code of Criminal Procedure, 

Proceedings under sections 2gt (2) and 488 of the Calcutta 

Municipal Act, 

Babus Suresh Chander Talugdar and Keshab Lal Fay for the 


acid 
Babys Probodh Chunder Chatterjee and Sachindra Nath Banerjee 


for the Opposite Party, 

The judgment of the Court was as follows : 

The facts involved in this case are as follows: In this case a 
Water-works Sub-Inspector of the Corporation of Calcutta complain- 
ed on the sth December 1927 before the Municipal Magistrate of 
Calcutta against the petitioner for having executed certain works in 
connection with filtered water supply in his premises with exten- 
sion and addition of fittings and pipes by a person other than a 
licensed plumber from premises No. 1/rA, Puddopukur Square in 


*Criminal Revision No. 401 of 1928, against the order of N. N. Gupta Esq, 
ist Municipal Magistrate of Calcutta, dated the 9th February, 1928. 
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Kidderpore. The complainant stated in his petition of complaint 
that notice had been served on the 22nd September, 1927, but that 
the said notice had not been complied with by the accused. On 
that petition of complaint being filed, summons was issued under 
the provisions of section 271 (2) read with section 488 of the Cal- 
cutta Municipal Act of 1923, The summons was served on the 2nd 
February 1923 on one Purna Chandra Das who, we are informed,is 
a son of the accused. It appears that the case itself was fixed for 
heating on the 2nd February. One Jatindra Nath Das, agent of 
the accused appeared in Court on that date, but the opposite party, 
namely, the prosecuting officer, was absent, The case was then 
adjourned to the gth February 1928. What happened on the gth 
‘February appears from thë endorsement on the form used for 
making complaints which is as follows :—“ Jatindra Nath Das, 
agent, admits. Accused fined Rs. 20 under section 291 (2)” 

On behalf of the petitioner it has been argued before us that 
there could not have been any conviction upon the admission of the 
agent of the accused. Now, prosecutions under the Municipal Act 
are of a quasi criminal nature and it is unnecessary for the purposes 
of this case, as will appear later on, to decide whether the conviction 
of an accused under the Municipal Act can or cannot be legally 
based upon the admission of the agent of the accused. We are 
satisfied, however, that beyond the written complaint of the Water- 
works Sub-Inspector (leaving aside for the moment the question of 
the admission of the agent of the accused) there was nothing else 
before the learned Municipal Magistrate which would have justified 
him in convicting the accused under section 291 (2). The Munici- 
pal Magistrate of Calcutta is a Presidency Magistrate and 
in cases of complaints to him, he is as Presidency Magistrate re- 
quired to examine the complainant subject to the provisions of sec- 
tion 200 (b) of the Criminal Procedure Code, It does not 
appear from the record whether the complainant was ever exam- 
ined by the Magistrate. It is true that under the Calcutta Muni- 
cipal Act (see section 533) if the accused had not appeared in 
person and had not sent an authorised agent, it would have 
been open to the Magistrate to decide the case ex parte, but 
` that provision must be taken ¡to be subject to the provisions 
of section 200 (b) of the Code of Criminal Procedure, As in- 
dicated above, the last mentioned section has not been complied 
with and in the circumstances of this case we think it would be sa- 
fer, having regard to what has happened, to set aside the convic- 
tion and sentence and direct that the complaint of the Water-works 
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Sub-Inspector against the accused be enquired into afresh in 
accordance with law. 7 
'- The record will be sent down immediately and the Magistrate 
is requested tosee that the case against the accused is dispos- 
ed of as quickly as possible. $ 
It must be clearly understood that itis not necessary for the 


‘Water-works Sub-Inspector to institute a fresh complaint, © 


But what is necessary to :be done is that the complaint of the 


` Water-works Sub-Inspector, which is already on the record, should 


be enquired into afresh in accordance with law. 
The fine, if paid, will be refunded. 


D. K. R, Rule made absolute, Fresh enquiry ordered, 


Vor. XLVIIL] HIGH COURT, 


FULL BENCH. 


Before Sir George Claus Rankin, Knight, Chief Justice, Sir 
Zahid Suhrawardy, Knight, Judge, Mr. Justice 
B. B. Ghose, Mr, Justice M. N. Mukerji, 
and Mr, Justice Cammiade, 


AGNI KUMAR DAS 
v. 
MANTAZADDIN AND ANOTHER* 


Criminal Procedure Code (Act V of 1893), Sec, r45— Civil Court decree—Title— 
Possession—‘Actual possession’ Shall "—‘Dispute— Jurisdiction —Sub- 
` mission to—Criminal Procedure Code, Secs. 107, 144—‘Likely to doany 
wrongful ac?—Magistrate to deal with j acts—Execution of decree of Civil 
Couri—Symbolical possession, 


Held by majority, that the words ‘actual possession’ in sub-section (1) of 
section 145 of the Code of Criminal Procedure, mean actual physical possession 
even thongh wrongful, e.g. that of a recent trespasser in actual physical 
possession at the time of the proceedings under section 145. 


The word ‘dispute’ in the same sub-section means actual disagreement 
existing between the parties at the time of the proceedings under section 145 
even though the question as to the right to possession has already been decided 
by a Civil Court. 


Judgment of Cuming J, in Syed Ambar Ali v. Piran Alt (1) approved. 


Per Mukerji, F.: The words ‘actual possession’ in sub-section (1) of section 
145 of the Code of Criminal Procedure, mean actual physical possession at the 
time of the proceedings under the section, provided the dispute as to-possession 
has not been determined by a Civil Court as explained below. 


The word ‘dispute’ in the same sub-section means actual disagreement 
existing between the partics at the time of the proceedings under section 145, 
if the decision of the Civil Court amounts only toa determination of the right 
to possession but not in cases (a) where such right and a consequent claim to 
possession have been negatived by a decreo which is either inter parties or may 
be treated as such and (b) cases in which Akas or actual possession has been 
delivered by the Civil Court either inter parties or between parties who may, in 
effect, be regarded as parties to the proceedings. 


Atal Hasra v, Uma Charan (2) and Akhoy v. Basu (3) approved. 


* Full Bench Reference No. 1 of 1928 in Criminal Révision No. 1254 of 1927, 
against the order of Babu A. K, Guha, Deputy Magistrate of Comilla, dated 
the 13th August, 1927- f 

(1) (1927) 47 C. L. J. 233 3 32 C. W. N, 275. 

(2) (1916) 23 C. L. J. 555 ; 20 C. W. N. 796. 

(3) (1922) 37 C. L. J. 256 ; 27 C. W. N. 267. 
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Held by majority, where the judgment-debtor is found tobe actually in 
possession, notwithstanding the possession delivered by the Civil Court some 
14 months ago and the decree-holder auction-purc haser did not take appropriate 
steps in proper time against the judgmont-debtor to retain possession and later 
on seeks to take possession without recourse to law, which act ia likely to cause 
a breach of the peace, he cannot complain if the Magistrate makes an order in 
favour of the judgment-debtor who is found to be in possession. The Magistrate 
has jurisdiction to take action under section 145 when the dispute is likely to 
cause a breach of the peace in such a case. 


Per Rankin, C. F.and B. B. Ghose, F.: An objection that the Magistrate 
had no jurisdiction to take action under section 145 cannot be given effect to in 
revision under section 439 where his contention before the Magistrate was that 
he was entitled toan order declaring his possession under sub-section (4) of 
section 145. 


Per Rankin, C, F.: Section r45 Criminal Procedure Code is not the only 
weapon with which a Magistrate is en trusted for the maintenance of the peace 
in connection, with dispute over land, He has a power specially adopted to 
cases of urgency under sectio n 144 and he has a power under section 107 which 
in some cases will suffice. Ifheis of opinion thatan order under section 107 
will meet the case and proposes to make one he has only to make it to justify 
himself in holding that the dispute no longer is likely to cause a breach of the 
peace ; he can do this either without taking action under section 145 or at any 
stage of proceedings under that section. Ifhe thinks that the case calls for 
action under section 144 he can take such action and if he thinks this sufficient 
to prevent the likelihood of a breach of the peace he can postpone all action 
under section 145, In exercising his discretion, the Magistrate will regard as 
supreme the necessity of maintaining the public p2ace, The discretion is to be 
exercised on the particular facts of each case considered aga whole and by an 
officer with knowledge of local conditions. 


It is bad law to say that a Magistrate cannot act under section 145 and 
should act under section 107 Criminal Procedure Code, where the claim of 


one party is mala fide or is unreasonable, Si , 


When the Magistrate cannot after duo enquiry decide as to which party is in 
posseasion, he will almost always act wisely in atta ching the property under 
section 146, and uowisely in attempting to deal with the matter onder section 
107. 

Section 144 Criminal Procedure Code is intended for cases requiring an imme- 
diate prevention or speedy remedy. Section 145 is an ordinary measure of pre- 
caution when breach of the peace is ‘likely’. 


In order to maintain the peace and take effective action the Magistrate has 
tu deal with the facts; estoppels between the disputants are only in place ona 
question of right as between one party and another. 


Per B. B. Ghose, F.: Section 107 Criminal Procedure Code does not refer 
to an act of retainlag wrongful possession but refers to a person ‘likely to do any 
wrongful act.’ It would be delegating the function of the Civil Court to the 
Magistrate, ifthe latter be empowered by an order under section 107 to enable 
the rightful owner to take possession without ‘recourse to the Court. 


Vou. XLVIII.] HIGH COURT, 


Per Mukerji, F.: The words ‘doing a wrongful act’ in section 107 Criminal 
Pnocedure Code are sufficiently wide to include a continuing act of trespass, and 
although the bond that the trespasser will give under section 107 Criminal 
Procodure Code will require him not to break the peace, if he resists the other 
party or prevents him from enjoying his exclusive possession and a breach of 


the peace ensues in consequence, the trespasser cannot escape a forfeiture of 
his bond. 


Per Suhrawardy, Y.: The requisites to attract the jurisdiction of the Magis- 
trate under section 145 Criminal Procedure Code are (a) dispute, (b) which is 
likely to cause a breach of the peace, and (c) which concerns land or water &c, 
-To say that the dispute must be ona fide or reasonable is to restrict the juris- 
diction of the Magistrate given him by the statute. 


The term ‘dispute’ is used in its ordinary sense meaning a disagreement, 
struggle, scramble or quarrel for possession of land &c., which is likely to cause 
a ‘breach of the peace, without reference to the respective claims of the 
disputants. 


Per B, B. Ghose, J.: The word ‘dispute’ ia sub-section (1) of section 145 
Criminal Procedure Code does not mean a dispute not decided by the Civil 


Court. When two parties are quarrelling over possession, which is likely to. 


endanger public peace, there is a dispute under the section. 


Per Mukerji, J,: The word ‘dispute’ in section 145 sub-section (1) of Cri- 
minal Procedure Code, means all kinds of disputes as to actual possession. For 
a dispute as to actual possession to be effectively determined, it is not enough 
thal there has been a decree determining the rights of the parties, unless it is 
_ a decree by which a suit for declaration of right and recove ry er confirmation of 
possession has been dismissed thus putting an end tothe plaintiffs rights and 
claim for possession for ever and beyond all controversy. In cases of decrees 
which merely determine the rights of the parties, even ifthey decide that one 
party is entitled to possession as against the other, the dispute as to possession 
still remains ; and itis only by delivery of possession in execution of such a 
decree and in favour of one party as against another that the dispute can be 
said to be determined beyond any controversy, Such possession, however, must 
be actual possession and not a right to possession that section 145 is concerned 
with. Ifall these requisites are present, there is no dispute in the eye of law, 
though in point of fact there may be one. Then again the nature of the enquiry 
contemplated by the section shows that the respective claims as respects the 
fact of actual possession is to be investigated. A claim when put forward before 
a tribunal, involves an idea of its capability to be adjudicated upon. 


The word ‘shall’ used in Cl. (t) of section 145 is mandatary, but it is always 
open toa Magistrate to take other preventive action and thus put an end to an 
apprehension of a breach of the peace, and as soon as that element disappears 
the foundation is gone. : ; 


The object of these proceedings is to prevent a breach of the peace by 
making a temporary or tentative order which is to be in operation so long only 
as the rights of the parties are not decided by a competent Court and the 
rightful party is not put in possession by eviction, if necessary, of the wrongful 


gne (section 145) or a decision has been passed as to who is the person entitled to” 
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CRIMINAL. po session (section 146). The Criminal Court thus exercises only a limited juris- 
rah diction, the limits of which must be co-extensive with the exigencles of the object 
sade it seeks to attain. Ifthe Criminal Court finds before it a complete adjudication 


Agni Kumar Das of the dispute asto actual possession by a competent Court for such Court 
Mantasaddin to think of making an order in favour of a party who has béen defeated in that 


meer Court and to relegate the successful party to get a second adjudication is to 
ignore the very object which it should have in view and thus amount to lending 
countenance to an abuse of the process of the Court. 


To permit the Criminal Court in the exercise of its limited jurisdiction to 
override or nullify the proceedings of the Civil Courts isto attribute an incon- 
sistency to the Legislature and to assume against it an intention to create a con- 
flict where harmony is to be presumed. 


lf the plea of the party who was defeated by the Civil Court and ousted 
from possession is nothing more than this that inspite of the delivery of possession 
by the Civil Court he continued in possession, no Court should listen toa plea 
of that character. In the eye oflaw and forthe purposes of section 145 such 
possession cannot be regarded as possession at all. 


It isimproper in the circumstances assumed inthe Reference either to insti- 
tute proceedings under section 145 Criminal Procedure Co de or to pags an order 
in favour of the unsuccessful party in the Civil Court proceedings. 


A decree of a Civil Court, unless it negatives a rightand dismisses a claim 
to possession, does not dete rmine a dispute as to possession ; other decrees, even 
decrees for possession, do not ordinarily determine such a dispute. Delivery of 
possession, to effectively determine the dispute, must be, in fact inter parties, 
or between parties to the proceedings or at least one that may be treated as 
such. 


Per Cammiade, F.: The word ‘dispute’ in sub-section (1) of section 145 
Criminal Procedure Code means actual dispute, irrespective of the merits of the 
parties’ claims to possess the land, The object of the section is to prevent 
breaches of the peace ; and it is the duty of the M agistrate to interfere, wherever 
such a contingency arises, regardless of the good orbad faith of either of the 
parties. : 

Once the trespa ss of the judgment-debtor has ripened into possession recog- 
nised by law, it is the duty of the Magistrate to maintain that possession and 
protect it, leaving the other party to seek his remedy in the Civil Court. 


Per B. B. Ghose, F.: Symbolical possession as ag ainst a judgment-debtor, 
amounts to actual possession in law. 


Per Mukerji, F.: The object of enacting section 145 Criminal Procedure 
Code is the prevention of: dispute culminating in a breach of the peace. On being 
satisfied of the existenc e ofa dispute likely to cause a bfeach of the peace 
concerning land &c, within his local jurisdiction, the duty which is imperative, 
is cast upon the Magistrate of taking action under section 145 Criminal Proce- 
dure Code. The two essen tials are that there should bea dispute likely to 
cause a breach of the peace, and that the dispute concerns the land &c, The 
section does not primarily contemplate cases in which there have already been 
acts of violence. All tho dispytants may be persons of peaceable disposition, 


Vor. XLVIIL] HIGH COURT. 


but if the dispute is in its nature of such a kind that itis likely, having regard 
tothe known conditions of society, tolead toa breach of the peace, that is 
enough to warrant the Magistrate’s intervention and to give him jurisdiction 
over the subject of dispute. Upon tho existence of these conditions and these 
conditions only, is the jurisdiction of the Magistrate dependent, The object is 
to take the subject of dispute out of the hands of the disputants, and tb constitute 
one of them, whose possession the law will protect, its custodian until the other 


has established his right (if any) to possession ina Civil Court orto be more- 


correct, until the other has been evicted therefrom in due course of law if the 
order is one under section 145 Cl. (6), or until a competent Court has determined 
the rights of the parties thereto or the persons entitled to possession thereof, if 
the order is under section 146. As regards the decision, for it to be in excess of 
the Magistrate’s jurisdiction, it must be in violation of some express direction 
ofthe law: Krishna Kamini v. Abdul Jubbar (1), 

Application by the First Party in a proceeding under section 145 
Criminal Procedure Code for Revision under section 439 Criminal 
Procedure Code. 


The material facts appear from the judgment of the learned 
Chief Justice. i 


The Revision came on for hearing before Cuming’ and Lort- 
Wiliams, JJ., who referred the case to the Full Bench by the 
following 


Order of Reference, 


This Rule arises out of certain proceedings under section 145, 
Criminal Procedure Code. The facts would seem to be these : 
` The rst party are auction-purchasers and the znd party are judg- 
ment-debtors, It would seem to be the rst party’s case and this 
seems to be one of the facts found that possession was delivered 
to the rst party by the Civil Court, As far ag can be seen this 
possession was delivered by the planting of a bamboo. But it is also 
found ona fact that inspite of the delivery of possession the judg- 
ment-debtors were never dispossessed but remained on in posses- 
sion. 


The Magistrate found that actual possession was with the 


judgment-debtors, He also held looking as he was bound to do 
at the words of the section itself that it was not for him to decide 
who was entitled to possession. He was only to look at who are 
in actual ‘possession and to maintain that possession, 

Looking at the strict wording of section 145 it would seem 
that his decision is unassailable and that therefore there was no- 
thing left to argue. 


{9 (973) I. L, R, 30 Calc. 155 (F. B.), 
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CRIMINAL. But there are a number of decisions of this Court which would 
ings. seem to hold that contrary to the express words of the section actual 
possession does not mean actual possession but mean something 
else and that a Magistrate in disposing of a matter under section 
145 had to decide who had a right to possession and not who 
was in actual possession. I will take some of these decisions. One 
is the case of Atul Hasra v. Uma Charan Chongdar (1). There 
the learned Judges seem to hold that it seems contrary to all 
principle of justice that a juigment-debtor should be allowed to 
retain possession against thedecree-holder who has actually been 
given possession against him by the Civil Court and in a criminal 
proceeding to assert that possession and by force of the order of 
the Magistrate drive the decree-holder back to the Civil Court for 
a future declaration of the right. Acting on this principle the lear- 
ned Judge set aside the Magistrate’s order which was apparently 
based on a strict interpretation of the wording of the section. 

Another decision to which I have been referred is the case of 
Akhoy Mondal v. Basu Rai (2), 

There the learned Judges seem to have held that the Court 
had repeatedly held that in a proceeding under section 145 
the Magistrate cannot go between the decision of the Civil Court 
in the matter and further that it was immaterial that this delivery of 
possession was symbolical and that the Magistrate in disregarding 
the delivery of possession acted with gross irregularity. In other 
words if I understand the decision rightly that in a proceeding 
under section 145 the Magistrate was to determine whom the Civil 
Court had held to have aright to possession and that the ques- 
tion of actual possession was immaterial, 

There are numerou3 other decisions which will be found report- 
ed in 6 W. R. ro Cr. ; 16 W. R. 24 ; 5 C. L. R, 200 5 6 Calc. 835 ; 
29 Calc, 208 ; 32 Calc. 796 ; 2 C. L. J. 147 ; 5 C. W. N. 563, which 
would seem to takea similar view. On the other hand there 
seem to be a number of decisions which would seem to hold that 
what the Magistrate has to do is what the Code tells him to do, 
namely, to determine who is in actual possession. I may note the 
cases in 22 C, W. N. 479, 23 C.W. N. 982, 33 Calc. 33 (page 47), 
44 Calc, 177 ; 40 Calc. 982, 30 C. W, N. 275. 

There is further point on which the decisions of the Court seem 
to be in conflict viz,, as to the meaning of the expression dispute 
likely to cause a breach of the peace. It has been held by some 

(1) (1916) 20 C. W. N. 796; 23 C. L. J. 555. 

(2) (1923) 27 C. W. N. 267; 37 C. L. J. 256. 
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Courts [see Syed Ambar Ali v. Piran Ali (1) ] that once 
the Civil Court had decided the right to the land there is no longer 
properly speaking any dispute. On the other hand there are autho- 
rities for the proposition that the expression dispute is not confined 
to a dispute in the Civil Court and that even after the Civil Courts 
have decided who has the right to possession there may still bea 
dispute likely to cause a breach of the peace. 

In view of the conflict of authority on these two points we men- 
tion that it is necessary to refer the two points in controversy to a 
Full Bench. The matter is of great importance to the Magistrate 
who are responsible for the peace of the District. 


My own view will be found in the case of Syed Ambar Ali v. 
Piran Ali (1) and I do not think it necessary to recapitulate them. 
It has always been my view that where the provisions of the Code 
are plain and express as they are here they must be followed. As Sir 
Lawrence Jenkins pointed out in the case “ Jn re An Attorney” (2) 
(with special reference to page 457) “ not one jot or one title can be 
taken away from or added to the plain and express provisions of the 
Legislature by any decision of the Court.” 


What we are in effect referring to the Full Bench is whether 
the Code means exactly what it says or whether it means something 
else, We therefore refer the following two points for the decision 
of the Full Bench:— 


(1) Do the words “actual possession” in sub-section (x) of 
section 145, Criminal Procedure Code, mean actual personal physical 
possession even though wrongful, e.g., that of a recent trespasser in 
actual physical possession at the time of the proceedings under 
section 145. 


(2) Does the word “ dispute” in the same sub-section mean 
actual disagreement existing between the parties at the time of the 
proceedings under section 145 even though the question as to the 
right to possession has already been decided by a Civil Court. 

(3) Had the law been correctly laid down in the case of 
Syed Ambar Ali v. Piran Ali (1) or inthe case of Atal Hazra v. 
Uma Charan (3) and Akhoy Mondal v., Basu Rai (4). 

Mr. Akhil Chandra Datta for the Petitioners :—The first party 
are auction -purchasers and the second party are the judgment 

(1) (1927) 32 C. W. N. 275 (277) ; 47 C. L. J. 233. 

(2) (1912) I. L, R, 41 Cale. 446. 


(3) (1916) 20 C. W. N. 796; 23C. L. J. 555- 
f4) (1922) 27 C. W. N. 267; 37 ©. L. J. 256. 
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debtors. Admittedly possession was delivered tothe first party 
under O. 21r, R. ọ5 Civil Procedure Code so that both the 
question of possession and the right to possession have already 
been decided by competent Civil Court. My contention is that 
the Magistrate had under these circumstances no jurisdiction to 
draw up a proceeding under section 145 Criminal Procedure Code 
between these parties. 

The question is—What is the real scope of a proceeding under 
section 145? An order under this section is a mere temporary 
and tentative order to remain in operation until the question of 
tights to possession is determined by the Civil Court. It is a 
summary proceeding requiring prompt disposal and the Magistrate 


- cannot for obvious.reasons decide the question of title. The 


legislature has therefore enacted that the party in actual possession 
whether righiful or wrongful should be maintained in possession. 
But sub-section (6) provides that such summary and tentative order 
will remain in operation only till the happening of a certain event 
viz, the decision of title between the parties by Civil Court. When 
however the Civil Court has already decided the question of 
possession and right to possession, such interl ocutory order becomes 
meaningless and absurd. An interlocutory order after final decision 
isa contradiction in terms. My submission therefore, is this—a 
magistrate has no jurisdiction under section 145, when the question 
of possession and right to possession has already been decided by 
the Civil Court. What after allisan order under section 145 ? 
There the magistrate tells the party out of possession ‘Look here, 
you are not in actual possession, your adversery is. I therefore 
declare his possession. I have no jurisdiction to decide the 
merits of your claim toa right of possession (vide sub-section 4). 
You may now go to the Civil Court to obtain a declaration of your 
title.” But what is the meaning of referring him back to the Civil 
Court when that Court had already decided the question of title 
between the parties? Suppose he goes again to the Civil Court 
and goes for the second time, and obtains a declaration for the 
second time and put into possession for the second time. Ifhe is 
again dispossessed by the judgment debtor, is it open to the 
Magistrate to initiate a proceeding again under section 145, declare 
again the possession of the obstinate and defiant judgment debtor 
and drive the rightful owner over again to the Civil Court? How 
long will this vicious process continue? There is no finality—a 
Civil Court decree is not given:more worth than the paper it is 
written upon. The result isa never. ending conflict between the 


Vou. XLVIII.] HIGH COURT, 


Civil Court and the Criminal Court. The Civil Court putting one 

party in possession and the Criminal Court putting another. The 
Legislature could not have contemplated such an eventuality, A 
“dispute” between the parties:is the foundation of the Magistrate's 
jurisdiction under section 145 (vide sub-section r). The dispute 
is the essence and basis of his jurisdiction to proceed under this 
section. But the “dispute” must be a reasonable dispute, a bona fide 
dispute, a dispute between the parties who had each some semblance 
of right or suppoSed right. Suppose one of the parties tells the 
Magistrate, “True, the Civil Court has decided that I have no right 
to possession ; true, the Civil Court has delivered possession to my 
adversary ; but nevertheless I ‘dispute’ his possession.” Can it 
be said that this dispute about possession is a dona fide dispute? Is 
it a dispute which any Court, Civil or Criminal should take cognis- 
ance of? Is it a dispute within the meaning of section 145 merely 
because it may cause a breach of peace? I submit the “dispute” 
is atan end when there is already an adjudication of the rights of 
the parties by the Civil Court. There is no longer any dispute 
to be determined—no longer any dispute within the meaning of 
section 145. There is no dispute in the eye of law, although there 
may be one in point of fact. It could never have been the intention 
of the legislature to allow the defeated party to invoke the aid of 
the Magistrate to nullify the Civil Court decree by a summary order 
under section 145. This is the true construction of this section and 
of the word “dispute” in sub-section r. The word “dispute” 
cannot be detached from the context but must be understood with 
reference to the text of the whole section. Sub-section (1) and 
sub-section (6) must be read together. Read together, the only 
reasonable construction of the section is this that the Magistrate 
has no jurisdiction under section 145 when the dispute has already 
been determined by the Civil Court. Itis contended that the 
word “dispute” means an actual dispute about possession, even 
though the question as to the right to the possession has already 
been decided by a Civil Court, This is a construction of the statute 
which is neither reasonable nor equitable, and, is bound to lead to 
absurdity, According to this construction a Civil Court decree 
becomes a piece of waste paper and reduces the administration of 
cwil justice to a huge and pompous farce. If this is the right 
view to take of the effect of Civil Court decrees, then, the High 
Court buildings except the rooms occupied by the Criminal Bench 
and all Civil Court buildings all over the eae should be demoli- 
. Shed at once. : 
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The whole question is one of construction of this section. If a 
statute is capable of two interpretations, my submission is that that 
interpretation should be accepted which is consistent with justice 
and equity, and not the one which will lead to anomaly and 
injustice, That is well recognised canon of construction of statutes. 
I ask your Lordships to reject that construction of section145 which 
will make decrees mere nullities—which will enable a Sub-Deputy 
Magistrate to practically set aside for the time being in a summary 
proceeding the final decree of your Lordships or “their Lordships of 
the Judicial Committee passed in a regular title suit. 3 

The next question is, what is “actual possession” within the 
meaning of section 145? Does it include the actual physical but 
wrongful possession of a man who has been declared by the Civil 
Court to have no right to possession? My submission is it does 
not, It means actual possession subject to an important proviso 
namely that the right to possession has not been determined by the 
Civil Court. That is the proper construction of the section. It has 
therefore been held in numerous cases by your Lordships and in all 
the other High Courts that Civil Court decrees and possessions 
delivered by the Civil Court must be upheld and given effect to by 
the Magistrate under seetion 145. The whole question is should the 
expression “actual possession” be understood in its literal sense or 
should it be interpreted with reference to the context and particu- 
larly with referenee to sub-section (6)? The literal construction 
will lead inevitably to a result which could not possibly have been 
contemplated by the Legislature. Ifyou make a fetish of actual 
physical possession, the section will frustrate its own object, that 
object undoubtedly being the prevention of breach of peace. Now 
if in a fight between two unequal parties the stronger party loses in 
the Civil Court and seeks an advice of a petti-fogging lawyer how 
best to get rid of the Civil Court decree, why, if the literal 
construction is upheld, the advice will be something like this— 
“The Civil Court decree will be of no avail to your adversary in a 
proceeding under section 145 where only actual physical possession 
counts, You employ, some  lathials, dispossess the decree- 
holder, keep him out of possession for two months, Let there be 
likelihood of breach of peace resulting in a proceeding under section 
145 and your actual possession will brush aside the Civil Court 
decree”, So section 145 instead of preventing breach of peace will 
be a direct incitement to break the peace. Might will be right and 
lathi’ will be the arbiter of dispute, and not the Civil Court. The 
Magistrate will be putting premium upon lawlessness, It will be 
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wrong to impute such an intention to the legislature. Therefore, 
the literal construction of the words “actual possession” and “dis- 
pute” in section 145 must be discarded. It is the spirit of the law 
and not merely the letter of it which must be given effect to. Sec- 
tion.145 is not the appropriate remedy in cases where the dispute 
has already been determined by Civil Court. Even apart from sec- 
tion 145 the Magistrate has ample power under the Criminal Proce- 
dure Code to prevent breach of peace, There is section r44. 
There is also section 107. I rely onthe following amongst other cases 
in support of my construction of section 145 and as to the legal effect 
of Civil Court decrees and orders in a proceeding under section 145: 
Shama Soondery Debia v. Jardine, Skinner & Co, (1); Rat Mohun 
Roy v. J. P. Wise (2); Rameegunge Coal Association, Lid. v. Hem 
Lall Ghatwal (3) ; In re Chutraput Singh (4); Bhola Nath Ghose y, 
Mothoor Mundle (5) ; Gobind Chunder Moitra v. Abdool Sayad (6) ; 
Doulat Koer v. Rameswari Koeri (1) ; Kunja Behari Das v. Khetra 
Pal Sing(8); S. Gordon Sims v. Johurry Lal(9); Emperor v. 
Ram Baran Singh (10) ; Atal Hazra v. Uma Charan Chongdar(11) ; 
Behari Gir v. Rani Bhubaneswari Koer (12); Janardhan Thakur v. 
Baldeo Prosad Singh (13); Akkoy Mondal vy. Basu Rai (14); 
Paramhans Pande v. Sheodarshan Singh (15); Syed Ambar Aï v, 
Piran Ali (16). 

I shall conclude my submission by emphasising a very remark- 
able pronouncement made by GarthC, J. about half a century ago in 
describing the disastrous effect of the disregard by the Magistracy of 
decrees of Civil Courts: Doulat Koer v. Rameswari Koeri(7). His Lord- 
ship observed “This case certainly illustrates ina very remarkable way 
how grievously the power given to Magistrates by section 530 (corres- 
ponding to present section 145) may be misapplied and how useless 
it is for suitors in this country to establish and enforce their rights in 
the Civil Courts unless the Magistracy will lend their aid with vigour 
and goodwill to protect those rights when they are once established, 
Section 530 is intended as a means of preventing quarrels between 
rival claimants of property until their claims hace been decided in 


(1) (1866) 6 W. R, Cr. 10. (2) (1871) 16 W. R. Gr. 24. 

(3) (1875) 24 W. R. Cr. 170 (4) (1879) 5 C. L. R, 200. 

(sy (1880) 7 C, L. R. 516. (6) (1881) I, L, R. 6 Calc. 835. 
(7) (1899) I. L. R. 26 Cale. 625. _ (8) (1901) I. L. R. 29 Calc. 208. 
(9) (1901) 5 C. W. N. 563. (to) (1906) I. L. R. 28 All. 406. 
(11) (1916) 23 C. L. J. 555 5 20 C, W. N. 796. : 
(12) (1920) 5 Pat. Le J. 104. (13) (1920) 5 Pat. L. J. 135. 


(14) (1922) 37 C. L. J. 256 ; 27 C. W. N. 267. 


(15) (1926) I. L. R. 48 Calc, 397. (16)(1927) 47 C. L, J. 233332 C., W. N. 275. 
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Civil Court. He (Magistrate) seems to imagine that when a party 
toa suit is placed in possession of land by the Civil Court, 
unless he at once begins to cultivate, or to exercise some acts of 
ownership over it, he must be taken, after a reasonable time to have 
relinquished his rights ; and that, if the other party against whom he 
has recovered his decree, re-enters upon the land under such circum- 
stances, and a quarrel consequently ensues, a Magistrate has a right 
to proceed under section 530, to try the question of possession 
between the parties without regard to the decree and execution of 
the Civil Court. If this were the law, it is difficult to see how the 
right to land could ever be finally determined.” These observations 
are as true to-day as they were half a century ago. 

Mr, Anil Chandra Roy Chowdhury (with him Mr, Bankim 
Chandra Banerji) for the Opposite Party: My learned friend 
is trying to introduce an artificial limitation to a plain 
word used in section 145 Criminal Procedure Code. The 
only limitation that the Code has laid down appears from what 
follows immediately after the word “dispute,” ie, “ likely to 
cause a breach of the peace.” The first difficulty that ‘arises 
in putting such artifical construction is what is the exact limitation 
that is to be put to the word * dispute.” Mere use of the word 
“bonafide” will not do. It would be too wide. There is at 
least one case of “mala fide” dispossession in which the 
Code expressly vests jurisdiction to grant relief by way of 
restoration, It is provided in the rst proviso to Cl. 4. In 
re-enacting itin 1898 the Code went back to the policy of old 
Code of 1848 where the aim of the legislature was twofold, i.e., to 
prevent an affray and to grant relief in case of wrongful disposses- 
sion. Moreover, it has never been disputed that even a trespasser 
who had been in uninterrupted possession fora long time would be 
maintained in possession. It is also admitted that mere declaration 
of the party’s right by the Civil Court does not oust jurisdiction, but 
that when such declaration is followed by some sort of possession, 
symbolical or actual, The clue for such interpretation is taken from 
clause (6), but the word “ evicted therefrom” shows that that stage 
cannot reach unless there is an ouster from “ actual possession,” i.e., 
unless the decree-holder has been able to obtain effective and 
peaceful possession, Whenever it is contended that an artifical 
construction is to be put, very gtrong reasons must be assigned 
therefor, The first reasons assigned by my learned friend is that 
the dispute is at an end and the purpose is served. The dispute 
cannot be said to be at an end. The dispute before the adjudication 
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by the Civil Court consisted of two parts, namely, dispute with 
regard to right to possess and with regard to actual possession. 
The former is'at an end, To hold that the other is also at an end 
is to ignore realities altogether, It cannot be doubted that the 
dispute about actual possession was still subsisting. Moreover how 
long is the decree going to be kept alive ? The limit of 12 years 
has been suggested. But there are other ways in which a decree 
` may become defunct, say by execution and effective possession. 
It cannot then be contended that subsequent dispossession will not 
vest jurisdiction. The difficulty is that the moment the occupier 
sets up any plea of having any claim to the property even without 
any evidence to support it the Court has to determine between the 
respective claims of the parties and thus violate express’ provision 
of the Code viz. that the Court is to decide “without reference to the 
merits of the claims of any of such parties to a right !to possess,” 
The second reason assigned was that there would be no finality in 
litigation. The decree-holder has brought it about by his own laches. 
He should have taken actual possession and should have retained it. 
The next moment the judgment debtor went upon the land he 
should have instituted a case for trespass and he would have got 
relief. He might have come within two months to get the relief 
under proviso to clause(4). Although at the moment of dispossesion 
it might not be forcible, say the otherside being absent, but if at 
the next moment, two parties collect men against each other to 
support their rights, the dispossession really becomes forcible 
negatively. It is really the fear of the dispossessed that the posses- 


sion is backed by force which makes the dispossession forcible. A 


literal construction must be put to give real effect to this proviso. 
After all these remedies are over on account of his own laches, the 
decreeholder comes and prays for being put into possession which 
he did not care to take at proper time. It does not lie in 
his mouth to complain that there would be no finality 
in litigation, Third reason is based on a comparison of 
section g of the Specific Relief Act and Section 145, The com- 
parison is really unfair, The two sections are based on funda- 
mentally different conceptions. In addition to these there is some 
other difficulties in the way of such construction. The first is that 
at what stage is the question of jurisdiction to be decided. Certainly 
not before the initial order is made because no party is before the 
Court yet. But the moment the initial order is drawn up, clause r 
is defunct and clause 4 has come into operation and it directs the 
enquiry to be confined to actual possession, Clause 5 has no appli- 
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1928. takes into consideration only the case where there is no apprehension 
Api eDi of the breach of the peace. There is no stage at which such juris- 
i ae diction can be considered and this shows the difficulty of such 
antazaddin. construction. The other difficulty is as to how the breach of the 


peace can be prevented—the only other section pointed out 
is section ro7 Criminal Procedure Cote. That has no application, 
It is not contended that the Courts have no jurisdiction in any case 
to proceed under section 107 Criminal Procedure Code. But if the 
judgment-debtor does not do anything but only continue in actual 
possession, it would go against the words and spirit of the section 
to bind him down. Then every trespasser could be bound down. 
Moreover he can only be required to keep the peace but cannot be 
evicted bodily from his homestead as in this case. That is really 
executing the decree-holder’s decree for him once more. Moreover 
it is difficult to understand the position taken up by the decree- 
holder. Ifthe proceedings are quashed, the judgment-debtor who 
has been found to be in actual possession continues to be in actual 
possession. That is why a complete ouster of jurisdiction was not 
considered in any of the cases, except one or two incidentally. 
The real contention has been and about it there is conflict of 
decisions that assuming jurisdiction, whether the Court would consi- 
der the decree to be a mere piece of evidence of actual possession, 
or it is irregular exercise of jurisdiction not to give effect to the 
decree. That point seams to be abandoned now and I shall not 
discuss those cases, As to the question of jurisdiction in this 
form, of the cases cited by the other side, inthe case of Gobind 
v. Abdool (x), Mr. Justice Pontifex: was influencai by the fact 
that the Magistrate himself had adjudicated on possession immed- 
iately prior to the proceedings and he was aware that the proceed- 
ings were initiated to nullify it. His Lordship usei “bona fide” in 
that sense, Mr. Justice Field was of opinion that dispute would. 
be at an end as soon as there is declaration of the rights between 
the parties. Since the other side is not prepared to go so far, the 
argument does not support him, The case of déa/ Masri y. Uma- 
Charan (2) was really a case of joint possession and one of the 
parties was not bound by the decree. The question of jurisdiction 
was discussed only incidentally. The case of Bekiri Gir v. Rani 
Bhubeneswari (3) is really one of actual possession, Cases such as 
Bhola Nath v, Mothoor (4); Lowsen Santal w. Kali (5); Kuloda v. 

(1) (1881) I. L. R. 6 Cale. 835; 8 C. L. Re 217. 

(2) (1916) 20 C, W. N. 796 ; 23 C. L. Js 555- 

(3) (1920) 5 Pat. Le J -104e (4) (1880) 7 C. La R. 516, 

(5) (1904) 8 CG, W. N. 719. 
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Danesh (1): and Syed Ambar Ali v. Piran Ali (2)support me. Some 
of these cases are not properly cases of decrees inter partes. The 
early cases even went to the length of holding that such decrees would 
be binding. The case of Kuloda v. Danesh.(x) puta stop toit. It 
does not proceed on the ground as to whether the decree was inter 
partes or not and hence the observations support me. Even assum- 
ing that symbolical possession was treated as actual possession 
observation of the said learned Judge in Skakabaj Mandal v. Bhaja- 
hari Nath (3) shows that when decree is executed and satisfied fresh 
dispossession gives rise to a fresh cause of action to sustain proceed- 
ings under section 145 Criminal Procedure Code, There is also an 
observation in Xockai Fakir v, Romesh (4) which shows that in spite 
of a previous decision if the Court fails to find out actual possession, 
it fails to exercise jurisdiction. Next, assuming that all contentions 
of the other side are correct the dispute here was clearly “ mala- 
fide.” Although it is not clear what the Court meant by saying that 
opposite party No. 2 was added as a pro-forma defendant, the fin- 
ding is that execution against him was barred. The decree-holder, 
finding that he cannot get “khas”? possession at all but merely 
joint possession and shall have to bring a partition suit he is tak- 
ing this indirect way of getting possession against the opposite 
party No. 2, This is “mala fide” and clear abuse of the process of 
the Court. In my submission the rule should be discharged. 

C. A, V. 

The following judgments were delivered : 

Bankin, C. J.—In this case an application in Revision under 
section 439 of the Criminal Precedure Code has been made to the 
Court against an order of the 13th August, 1927, made by the 
Deputy Magistrate of Comilla under section 145 of that Code in 
proceedings instituted on goth May, 1927. A Rule having 
issued and cause being shown before the Division Bench, a Refer- 
ence has been made to this Full Bench. Three points are formu- 
lated in the order of Reference, viz.— 

(1) “Do the words ‘actual possession’in sub-section (1) of section 
145, Criminal Procedure Code, mean actual personal physical pos- 
session even though wrongful, e.g., that of a recent trespasser in 
actual physical possession at the time of the proceedings under 
section 145. 

(2) Does the word ‘dispute’ in the same sub-section mean 

(x) (1905) L, L. R. 33 Calc. 33; 2 ©, L. J, 271. 
(2) (1927) 32 C. W, N. 275 547 C. L. J. 233. 
(3) (1921) I. L. R. 49 Calc. 177, (4) (1908) 1. L, R. 35 Cale. 795. 
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actual disagreement existing between the parties at the time of the 
proceedings under section 145 even though the question as to the 
right to possession has already been decided by a Civil Court. 

(3) Has the law been correctly laid down in the case of 
Syed Ambir Ali v, Piran Ali (1) or in the case of Atal Hasra v. 
Uma Charin and Akhoy Mondal v, Bass Rai (3). 

By the rules of this Court (Chapter VII, r. 5 of the Appellate 
Side Rules) the case itself is referred to us and we have not PEN 
to answer the specified points of law. 

In these circumstances it is necessary to set out the facts, The 
applicant before us was the 1st party before the Magistrate. It 
appears that he took a mortgage in 1906 from Moktar and his wife 
Arjatannessa ; that he sued upon it and after the wife’s death reco- 
vered a mortgage decree on the 15th. September, rgrg, for sale 
against Moktar and the heirs of the wife. On 6th. September 1923, 
heapplied to execute the decree alleging that limitation was saved 
by an arrangement by which in 1920 he was putin possession of 
certain portions of the land in lieu of interest. In the end this 
question was concluded by a decree of this Court on the rrth 
December, 1925. The finding was that as against the minor heirs 
of the wife the decree was no longer capable of execution 
as the arrangement relied upon to save limitation was not 
80 made as to bind the minors. Thereafter the property was sold 
as against Moktar and purchased by the decree-holder ; an applica- 
tion to set aside the sale for non-service of notices, etc., was prose- 
cuted to the High Court and was dismissed, but this Court on r1th 
May, 1925, made it clear that no decision was arrived at, or could 
in those proceedings be arrived at, on the question whether the 
original owner was Moktar or his wife or on the question of 
their shares. On the 8th February, 1925, the applicant, i.e. 
decree-holder first party, was put in possession pursuant to his 
purchase. It is quite clear that he was not put into actual posses- 
sion of the homestead and the finding is that he was given posses- 
sion of the scattered plots of agricultural land by the planting 
of a bamboo. 

The Magistrate has found possession to be with Montazaddin 
and Afajaddin of the zad party. These are sons of Moktar, 
Afajaddin is the minor or one of the minors against whom the 
decree was held to be barred in execution. He is an admitted 
heir of his mother Arjatannessa. It is clear enough therefore that 


(x) (1927) 32 C. W. N. 275 347 C. L. J. 233. 
(2) (1916) 20 C. W, N. 796 ; 23 C. L. J. 555. 


(3 ‘19a2) 27 C, W. N. 267 ; 37 C. L. J. 256. 


Vou. XLVIII.] HIGH COURT. 


as against his right to possession or as regards the extent of his 
share there has been no decision of any Court of law. 

The applicant contends that the Magistrate had no jurisdiction 
to take action under section 145 ; and, alternatively, that if he did 
take such action he was bound in law to find that the applicant 
was in possession by reason of the delivery of possession given by 
the Civil Court on 8th February, 1926, some fifteen months before 
the date of the Magistrate’s proceedings. This argument proceeds 
upon the view (1) that the section refers only to bona fide disputes 
and not to cases in which the claim ononesideis without any rational 
ground or is made without any real belief in its validity, (2) that 
the section is intended to make interim provision until disputes are 
determined by the Civil Court and that once the Civil Court has 
determined the matter any dispute is at an end, or at all events (to 
use the words of Glover Jin Rancegunge Coal Ass. v. Hem Lall (1) 
“ there is no more place fora cara: order which proceeds not 
upon title but on mere possession.” 

In support of this line of reasoning the following cases are relied 
upon: Shama Soondery v. Jardine, Skinner & Co(a) ; Rai Mohun Roy 
y. Wise (3) ; Rancegunge Coal Ass. v. Hem Lall (1); In re Chutraput 
Sing (,); Bhola Nath Ghose v. Mothoor Muntle (5); Gobind v, 
Abdool (6); Doulat Koer v, Rameswari (7); Kunja Behari v, 
Khetra'(8); Atal Hasra v. Uma Charan (9); Akhoy v. Basu 
Rai (10) ; Behari Gir v, Rani Bhubaneswari (11). 

The principle or practical necessity which appears to be at the 
root of the applicant’s contention, and which in not a few ofthe 
cases cited has been held to govern the construction of section 145 
and the enactments which preceded it, has been stated as follows : 
That the Magistrate is not competent to interfere with the execution 
of a decree of the Civil Court. That heis bound to maintain the 
party in possession who has obtained a decree and recovered pos- 
session in execution of that decree. That there would never be an 
end to litigation if the Magistrate will not keep in force the 
decision of a Civil Court regarding lands. These expressions wil! 
all be found in the judgment in Rat Mohun Roy's case (3) (supra) 


(1) (1875) 24 W OR. Cr. 17. (2) (1866) 6 W. R. Cr ro. 

(3) (1871) 16 W. R. Cr. 24. 

(4) (1879) 5 C .L, R. 200. (5) (1880) 7 C. L. R. 516, 

(6) (1881) L L. R. 6 Cale. 8355 8 C. L R. 217. 

(7) (1899) I. L. R. 26 Cale. 625. (8) (1901) I, L. R. 29 Calc. 208, 


(9) (1916) 20 C, W. N. 796 ; 23 C. L. J. s555. 
(10) (1922) 27 C. W. N. 267 5 37 C. L. J. 256. 
(11) (1920) 5 Pat L. J. 104. i 
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which is the leading case among those relied on by the applicant, 
In some of the cases particularly when the decree in question has 
been passed or affirmed by the High Court there is a certain 
amount of embroidery upon this theme which may well be ignored. 
But there isa reference to Indian conditions in the Rancegumge 
Coal case (1) (supra) which may usefully be recalled. “ If the law 
were otherwise it would be worth no one’s while to go to the trou- 
ble and expense of proving title ina regular suit, for the, effect of 
a decree might be to a great extent :nullified by parties contriving 
to get into some kind of possession (which they could easily do 
in forest lands like those now in question) and then demanding to 
be retained in possession till a second suit was brought and decid- 
ed.” [Per Glover J. in Rancegunge Coal Ass. v. Hem Lall (1)]. 

Now I cannot find that this point that he had no jurisdiction 
was taken before the Magistrate. It appears to me that the appli- 
cant contended that he was entitled to an order declaring his 
possession under sub-section (4) and although I appreciate that 
the Magistrate took action on a police report and not on the appli- 
cant’s complaint, I think the applicant has waited and taken the 
chance of a judgment in his favour, In these circumstances I 
should have great difficulty in giving effect to his contention at 
this stage: Kulada Kinkar Roy v. Danesh Mir (2); Basanta v. 
Mahesk(3). 

Secondly, the principle appealed‘to is not applicable to the 
facts of this case. It is not true that the applicant has ‘obtained 
any decision froma Civil Court establishing as against Afajaddin 
his right to possession of these plots. The whole question of the 
latter’s right has been kept open. It has not been held that the 
mortgage decree can be executed against him or that he oan be ejec- 
ted-on the strength of the sale held thereunder. The first: party 
has been claiming to be entitled to, and to have obtained, exclu- 
sive possession. It has not been determined what the share of 
Mantajaddin is. How in these circumstances it can be contended 
that the case is outside the jurisdiction given to the Magistrate by 
section 145 is not intelligible to me. 

However, asthe Magistrate has found in favour of Mantajad- 
din also, I will deal in the third place, with the question whe- 
ther the jurisdiction given by the section is limited in the man- 
ner contended for by the applicant, This raises the second of the 
three questions stated for our decision by the Division Bench, Does 

(1) (1875) 24 W. R. Cr, 


17. 
(2) (1995) I-L. R. 33 Calc. 33 (46); 2C. L.J. 271. 
(3) (1913) 1. L. R. 40 C lc. 982 (987). 
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the word “dispute” in sub-section (1) of section r45 refer only toa Crtuinate” 
‘bona fide’ dispute or to a dispute which has not already been deci- son: 
ded inter partes by a competent Court ? If so does the Magistrate’s tines 


Agui Kumar : Das 
jurisdiction depend upon a finding of fact that both parties to the- ier aa 


Ye 
dispute haye an honest belief in the validity of their claim to be Mantazaddin.t. 
entitled to possession or has the Magistrate to examine the respec-i Rankin, Cx Fà 
tive claims as to the r#gh¢ to possession to see whether on both. Ae 
sides there is some reason in the claim. In Godinda Chunder Moi- 
tra’s case (1) Field J. said: “I take it that the term dispute, .......... 
means a reasonable dispute, a dona jide dispute, a dispute between 
parties who have each some semblance of right or supposed right.” 

What exactly is this test ? : 

Again, where there has been a decree inter partes determining the 
question of right but no delivery of possession in execution there- 
under, is the jurisdiction under section 145 ousted? In point of logic, 
it would seem that a decree deciding the right would be enough, 
and the language of the judgments in ai Mokun Roy’s case (2) 
and the Raneegunge Coal case (3) is to this effect. Though in the 
former case there had been.delivery of possession, in the latter 
case no such fact appears from the report. On the other ‘hand pri- 
ciple involved -cannot be said onthe authoritie obe applicable 
in the absence of delivery of possession or its eq ivalent. 

‘Again, in holding the principle to be applicable reliance has in 
several cases been placed on the fact that the decr.e or delivery of 
possession thereunder has been recent or “within a time not remote” 
per Prinsep J.in Dowlat Koers case (4) or “within a very short 
time, that is within three months” [Kunja Behari’s case (5)]. The 
question arises whether it is for the Magistrate to enquire whether 
the claim of one of the parties is based on a reasonable case 
consistent with -the decree, e. g., on subsequent transactions 
between the parties and whetherin the absence of such a case 
any decree however old will oust his jurisdiction. 

Other questions arise as regards decrees which on a compli- 
cated narrative and argument are said to be wholly without juris- 
diction and a nullity whether because minors were not duly repre- 
sented or for other reasons as regards decrees to set aside which 
proceedings have been taken or are threatened: as regards decrees 
which are statute-barred for execution purposes, Ifin any such 


(1) 1881) I, L. Ry 6 Cal. 835 (841) 5 8C. L. R, 217. , 

(2) (1871) 16 W, R. Cr. 24. : (3) (1875) 24 W R Cr. 17. 
(4) (1899; I. L. R. 26 Calc. 625 (628): Sore tN - 
(5)'(1901) I. Le R. 29 Calc. 208 (210). 
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ase upon his being satisfied by an examination of the claim to tit- 
Rankin; C.F le that it is consistent with the Civil Court’s decree? In Ashoy 

== Mondul’s case (r) A had obtained symbolical possession ina suit 
against B before a Court which on the Magistrate’s view had no 
jurisdiction, The Magistrate acting on a prior entry in the Record 
of Rights held B to be in possession. The High Court held 
that it was not for the Magistrate to question the validity of a 
decree that had not been set aside by a competent Court. His 
order was set aside as being grossly irregular but it was not said 
to be without jurisdiction. 


The difficulties to which 1 have referred arise fromthe doc- 
trine that because a decree has at. some time been passed inter - 
partes and possession has at some time been delivered there- 
under there is no dispute or no ds%a fide dispute or no such dis- 
pute asis contemplated by section 145. In my opinion the doc- 
trine itself and much of the reason upon which it has been rested 
are erroneous and I much regret in the interests of the public 
peace and of the Magistrate whose duty it is to preserve the 
peace that these questions have not long ago been brought be- 
fore a Full Bench in order that the jungle of decisions might be 
reduced to order, In Syed Ambar Ali v. Piran Ali (a) may be 
‘found lists of contradictory decisions and that the contentions 
advanced before us by the applicant have failed after over fifty years 
to establish themselves in our case law may be shown by a reference 
to that case and to such case; as Kuladz -Kinkar Roy v. Danesh 
Mir (3) and Shahabaj Mandal v. Bhajahari Nath (4). In my judg- 
ment they have failed soto do (r) because they are wholly with- 
out warrant in the statute and represent an unworkable and un- 
reasonable attempt to thrustinto the section qualifications and 
conditions which are rejected by its letter no less than by its general 
intention, (2) because these qualifications and conditons have their 
sources in misapprehension of certain principles of law. 

In exhibiting the law as I findit in the Code I will take note 
first of the fact that section 145 is not the only weapon with which 


(1) (1922) 27 C, W, N, 267 (268) ; 37 C. L, J 256. 
(a) (1927) 32 C. W. N. 275 (278-9) ; 47 C. La J. 233. 
(3) (1905) Ia L.R. 33 Calc, 3332 C. L.J 271. 

(4) (1921) LL, R. 49 Cale. 177, 
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a Magistrate is entrusted forthe maintenance of the peace in 
connection with dispute over land. He has a power specially adop- 
ted to cases of urgency under section 144 andhe has a power 
under sec. 107 which insome cases will suffice. It is clear en- 
ough that whatever force be given to the word “shall” in the 
first sub-section of section 145 it need in no way embarrass 
any Magistrate in exercising his discretion. If he is of opinion 
that an order under section 107 will meet the case and proposes 
to make one he has only to make it to justify himself in hold- 
ing that the dispute no longer is likly to cause a breach of the 
peace; he can do this either without taking action under section 
145 or at any stage of proceedings under that section. If he 
thinks that the case calls for action uuder section 144 he can 
take such actionand if he thinks this sufficient to prevent the 
likelihood of a breach of the peace he can postpone all action under 
section 145, Whether in the midst of section 145 proceedings he 
can on making an order under section 144 drop such proceed- 
dings is a particular question on which I say noth- 
ing. In exercising his discretion the Magistrate will regard as 
. supreme the necessity of maintaining the public peace. The 
attempt to classify cases as appropriate to one section or another 
can be carried only a little way and it is not to be won- 
dered at if the decided cases contain little general advice 
of practical utility. The discretion is to be exercised on 
the particular facts of each case considered as a whole 
and by an officer with knowledge of the local conditions. I am 
not saying that under the present Code it cannot be controlled or 
corrected in Revision. But Ido say first that it isan error to 
suppose that decree-holders are a class of men so favoured by the 
law that in any conflict between their convenience and maintenance 
of the public peace the latter must give way under section r4s ; 
and secondly, that the conditions of jurisdiction are reasonably 
plain and complete under each section of the statute. 

Where the express conditions are satisfied and the Magistrate 
has acted under section 145, according to its terms, it is still 
possible that for special reasons the result of his action may give 
just cause of complaint. Thus in Aran Sardar v. Hara Sundar (1) 
the Magistrate had made a previous order under section 145 
between the same parties in interest declaring the first party to be 
in possession, The second party’s successor in interest disobeyed 
this order and secured a footing on the land. Instead of taking 

(1) (1922) 37 C. L- J. 393 27 C W. N. 171, 
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steps to enforce his previous order the Magistrate drew upa new 
proceeding under section 145 and made an interim attachment of 
the land. ‘The High Court held this to be an abuse of his powers. 

Where orders are made under-more than one section the 
‘Magistrate must be careful that his action asa whole does not ' 
operate to defeat the rights of the party in possession. It would 
be obviously wrong to use section r44 to forbid a party in posses- 
sion to exercise any rights of possession and then later on to hold 
under section 145 that no one is in possession and attach the land. 
[Ch Joyanti v. Middleton (1)). 

Nor could a Magistrate properly so use his power as to defeat 
revisional jurisdiction, e. g, by commencing a fresh proceeding. 
under section 145 pending the decision of a Rule granted by the 
High Court. to set aside a previous order of the same character ` 
[Cf. Pras Ballav Mitter v, Rash Behari Mitter (2)]. 

Nor can the section be applied to disputes between parties 
who are in joint possession as a matter of fact as distinct from 
actual exclusive possession of separate plots [Basanta v. 
Mahesh (3).] - 

These illustrations will serve to show that it is not always 
enough for a Magistrate to be within the letter of the section. He 
must be within the true construction of it and even then he must 
not-abuse his power. 

The contentions of the applicant before us however are not justi- 
fied by these considerations, 

I dissent altogether from the doctrine that the words “dispute 
likely to cause a breach of the peace” refer only to Jona fide dis- 
putes or only to reasonable disputes. The first sub-section is con- 
cerned with the maintenance of the public -peace and with the 
reality of disputes, the danger of disputes. It matters little toa 
broken head whether it be broken in good faith or in bad and 
the Magistrate can have rio preferenca. When he finds from a 
police report that he must take action, he can hardly be ina 
position to enter into such question. The section requires him 
to call for written statements and to enquire only as to the fact of 
actual possession The nature of the claim to title may affect the 
question of fact as to possession, but he is expressly debarred from 
enquiring into the merits of the claims. It has been contended 
before us that he may and must enquire into the Joma fides and 
the reasonableness of claims under sub-section 5, but it is clear 

(1) (1900) I. L. R. 37 Cale, 785. ; 
(2) (1906) 4 C. L, J. 418, (3) (1913) I. L. R. 40 Calc. 982.. 
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to me that this provision is made with no such object. I do not 
know that it is generally true in India or elsewhere that unreason- 
able or mala fide disputes are less dangerous than others or more 


readily accommodated. A Court of law might as well commit 


‘itself to the proposition that family disputes are always the mildest. 
The section is based upon the notion that whether a man has the 
best or the worst claim in the world he must not take the law into 
his own hand and so disturb the public peace. 

Nor, on the other hand, is it clear to me that disputants with 
mala fide or unreasonable claims are specially amenable to orders 
for security under section 107. The Magistrate’s discretion in such 
matters must be determined by the facts asa whole. In particular 
everything depends upon the question which party is now in actual 
possession? To say that where the claim of one party is mala fide 
or is unreasonable the Magistrate cannot act under section 145 
and should act under section roy is both bad advice and bad law. 
Tf the party who seems to have no case on title is out of possession 
there can be no reason why the other party’s possession should not 
be declared. But if he is really and actually in possession what 
then? Letus suppose that the case cannot be brought under 
the first proviso to sub-section 4 of section 145 or under section 
522. Isa Magistrate whose power to restore possession is so strict- 
ly limited to say to one party that he may take possession at his 
own hand and to the other party that if he does not withdraw or 
let himself be evicted peaceably he will have committed an offence 
(what offence?) and forfeited his security. I cannot think it at all 
clear that the words in section roy “or to do any wrongful ‘act 
that may probably occasion a breach of the peace” can reasonably 
or legally be pushed so far; and, if want of dona fides in one party 
is to justify an indirect order for recovery of possession, I fear that 
Magistrates will be busy and that the public peace will suffer even 
more than civil justice from this magisterial form of title suit, 
While a Magistrate acting under section 145 is under no duty to 
enquire into the question of right there may be some rare cases in 
which both parties being out of possession the right of one party 
is s0 very clearasto make it more just and reasonable that he 
should act against the other under section 107 than that he should 
attach the property so as to compel the former party to bring a suit. 
But there is great danger in inviting Magistrates to act upon their 
view as to the right of parties and jurisdiction under section 145 
or section 146 cannot possibly be affected by any consideration of 
this character. Even in clear cases of this character the mainte- 
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ve that when the Magistrate cannot after due enquiry decide as to 
Mantazaddin. yee =.: ; ; : z 
cama which party is in possession, he will almost always act wisely in 
Rankin, € C, F attaching the property under section 146, and unwisely in attempt- 
ing to deal with the matter under section 107. 

As to section 144 it is sufficient to point out that it is intended 
for cases requiring an “immediate prevention or speedy remedy” : 
Section 145 is an ordinary measure of precaution when breach-of 
the peace is “likely”. 

How little substance there is in this part of the appellant’s 
contention may be seen from the definition of criminal trespass in 
section 441 of the Indian Penal Code. This shows the importance 
which the substantive criminal law attaches to possession. For the 
rightful owner to enter upon land in the possession of a mala fide 
claimant with intent to intimidate or annoy him would bean act 
of criminal trespass, 

Finally, upon this part of the argument I would observe that 
the supposed need for Joma fide and reasonableness has no special 
reference to the rights of decree-holders. 

But the main ground upon which the applicant’s contention ` 
rests, and has not seldom been put, is a notion that it is the duty 
of the Magistrate “to maintain the Civil Court’s decree.” There 
are senses in which a true meaning may be given to such a phrase 
but forthe present purpose and in the sense required by the 
argument it is the statement not of a principle but of an 
error, 

In civil suits there is a limited class of cases in which the 
plaintiff is allowed to ask for no relief beyond a declaration of his 
rights, Itis common in this province for a plaintiff who claims 
to be in possession to ask for “confirmation of possession,” an 
ambiguous phrase which may cover several forms of relief which 
might be more ‘accurately described. Again, it is a common— 
much too common—practice to ask for ancillary declarations in 
addition to the ordinary relief. Now where a plaintiff stands in need 
of relief other than a declaration it is for him to ask for it and to see 
that he gets it by execution of the Court’s decree. Suits for eject- 
ment are important examples of this principle. It is only in the 
case of decrees for joint possession. or for delivery of immoveable 
property in the occupancy of a tenant or other person entitled to 
occupy the same and not bound by the decree to relinquish such 
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occupancy that the Civil Procedure Code knows anything of “sym- 
. bolical possession.” ‘That is to be given by affixing a copy of the 
warrant and proclaiming the substance of the decree. 


In other cases the Code directs that possession of immoveable 


property is to be delivered to the party or to such person as he 


may appoint and if necessary by removing any person bound by 
the decree who refuses to vacate the property. It may or may 
not be useful to signalise the event, e.g, by planting a bamboo ; 
but it is the business of the Court’s officer to give actual possession 
to the party under O. 21 R, 35 (1) and to the purchaser under R. 
gs. Rules 97 et seq of the same order make provision enabling any 
resistance to be overcome. The judgment-debtor or his creatures 
may be sent’ to jail ; dona fide claimants are protected. A decree- 
holder or purchaser who is entitled to possession can get it 
and if the Court’s officer does not give it the Court will make him 
give it if applied to at the time. Once he is put into possession 
and the officer has effected the delivery, the decree-holder has had 
his remedy, For purposes of further litigation he has incidental 
advantages in that partly or wholly he has cleared his title ina 
way readily proved and is entitled to the benefit of the doctrine of 
ves judicata. But otherwise he is in no different position from that 
of a person who has come by the possession of land by inheritance 
from his grandfather or by purchase at a private sale. There are 
cases in which an injunction to restrain trespassers may be obtain- 
ed but a previous decree is no necessary condition. The decree- 
holder like any one else must maintain his own possession once 
he has obtained it, The law gives him the same assistance in this 
behalf as it gives to others and on the same terms in all material 
respects. It leaves to him the same liberty to part with his posses- 


sion, Indeed he may be a decree-holder as is A and a tres- - 


` "passer as against B. 

Now for the present purpias the duty of iie Magistrate is to 
obtain possession—not to “ maintain the decree.” The terms 
upon which the Magistrate is to maintain any man’s possession are 
laid down in the Criminal Procedure Code and in the Penal Code 
which have no separate law for decree-holders asa class. Against 
forcible and wrongful entry within two months of the proceedings 
the Magistrate can maintain possession under section 145 by restor- 
ing it even after it has been lost: he can act after ‘a conviction 
for criminal trespass under section 522 in cases of a certain charac- 
ter and without any limit as tothe date of the trespass, Whether 

‘he can restore possession indirectly under any other of his powers 
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may bea question, But the substance of the matter is clear 
enough. It is the Civil Courts duty to give possession on the 
ground of right : it is the Magistrate’s duty to maintain possession’ 
against force or show of force. To say that when a Magis- 
trate twelve months after a Civil Court peon has delivered posses- 
sion, finds that the judgment-debtor is back in possession of the 
land, he is interrupting or interfering with the execution proceed- 
ings of the Civil Court if he acts under section 145, is a violent 
abuse of language. On the other hand ittis true that if on a given 
date the plaintiff has been put into possession by the Civil Court, 
however inefficiently or irregularly, then on that date the plaintiff 
got possession as against the defendant. The defendant’s actual 
possession has been broken as a matter of fact even if only for the 
moment. Thisis as true of symbolical possession improperly so 
called as of any other possession though what happened at the time 
of delivery may well be important on the question whether the plain- 
tiff continued in possession very long or was ousted in the following 
week, Still it is an errorto hold in such cases that the decree- 
holder was never in possession [Cf Atal Hazra’s case (1)] or to 
ignore the delivery to him. This is a particularly grievous error in 
cases of boundary disputes or disputes as to outlying portions of the 
land delivered, Cases in which it has been said that the Magis- 


‘trate has interfered with or nullified the Civil Court’s ‘decree will 


on examination be found to be cases where the Magistrate has come 
to a wrong finding on the fact of possession by reason of this error, 
[e.g. Shama Soondery’s case (2) (supra) ; Rat Mohun Roy's case (3) 
(supra) ; Chutraput Singh's case (4) (supra); Bhola Nath Ghose’s 


case (5) (supra) f 
When large tracts of forest land or churs or inaccessible areas 


. are recovered in ejectment it may well be true that the owner may 


find it difficult to look after his property or even to come to the 
Magistrate while dispossession is recent. This however does, not 
show that it will be almost idle to appeal to a Civil Court if sec- 
tion 145 be applied to the actual facts of a case when 
breach of the peace is likely in spite of the Civil Court’s decree, 
Still less does it justify a Magistrate in allowing breaches 
of the peace to take place when he can obviate them. It 
shows that certain kinds of property are somewhat inconvenient 
possessions. 


(1) (1916) 20 C. W. N. 796 ; 23 C. L. J. 555 
(a) (1866) 6 W. R. Cr, 10. (3) (1871) 16 W. R. Cr, 24. 
(4) (1879) 5 C. L. R. 200g (5) (1880) 7 C. L. Re 560. 
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The same considerations seem to me to afford an answer to the. 


contention that once the Civil Court has pronounced upon the 
right of one party as against another there is no place for an order 
under section 145 which proceeds upon mere possession. If the 
party is out of possession and is attempting to retake possession at 
his own hand forcibly so as to disturb the public peace, I am ata 
loss to know why the Magistrate should not require him to assert 
his right in the proper way. A Civil Court by its decree can give 
possession. It does not attempt in the same suit to keep the 
plaintiff in perfect peace because this is impracticable; new causes 
of action require a fresh consideration of the facts. The Magis- 
trate is not there to give a form of execution that the Civil Courts 
cannot give. His duty in substance is to maintain possession 
because the forcible disturbance of possession is contrary to the 
criminal law. This is clear enough from the words “ until evicted 
therefrom in.due course of law” which contrast-with the words 
used‘in section 146. Where possession cannot be shown in spite of a 
previous decree, and cannot be taken without a breach of the 
peace, the Magistrate is to take the land into his own possession 
by attachment and to hand it over not to the person whom he 
thinks to be entitled but to the person whom the Civil Court 
decides to be.entitled. A breach of the peace requires the Magis- 
trate to act: necessarily it makes place for an order which proceeds 
on “ mere possession” ; because it makes place for a Magistrate 
who is not the Judge of titles or the Bailiff of a Civil Court. 

On this question of the jurisdiction to act under section 145 I 
have discussed the principles involved in view of-dicta in the deci- 
ded cases. I do not propose to discuss all the cases but there are 
a few old cases which have done much to introduce false doctrine 
on this subject. Shama Soondery’s case (1) may possibly have been 
one in which the Magistrate’s order literally and not as a matter oi 
hyperbole interfered with the execution of a Civil Court’s decree. 
The dates are not given nor is it quite clear what case was then 
pending in the Miscellaneous Department. But it is no authority 
on the question of jurisdiction to act under section 145 if only for 
the reason that the Judges suggest that the Magistrate might have 
made an order under section 319 of the Code of 1861 i.e., under 
the present section 146. The same may be said of Rai Mokun 
‘Roy's case (2) where itis said that the decree should have been 
maintained under section 319. In this case the delivery of posses- 
sion would seem to have been given several years before the Magis- 


(1) (1866) 6 W., R. Cr. 10. (2) (1871) 16 W. R,-Cr. 24. 
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trate’s order but it was said that the Magistrate was not competent 
under section 318 to “ interfere with the execution.” Both these 
were cases of disputed possession and the ruling seems to be (1) that 
the Magistrate should have decided that neither party was in 
possession or that he could not satisfy himself as to which was in 
possession, (2) that then the previous decree of the Civil Court 
would have under section 319 enabled him to give possession to 
the decree-holder. This latter proposition seems to’ be highly 
questionable. These views do not seem to have been adopted in 
later cases but the dicta in the judgments are often quoted. ‘In 
the Raneegunge Coal case (1) which was an undefended case Glo- 
ver J. arrives for the first time at the full doctrine that once a 
Civil decree Magiatrate’s duty isto ‘ maintain the decree,” that 
he cannot institute proceedings under the present section 145 and 
that he must cope with any breach of the peace by taking security. 
Chutraput Singh's case (2) is no authority on the question of juris- 
diction to act under section 145 because the order made 
by the High Court wasto declare him entitled to retain 
possession until ousted in due course of law. Possession of a hat 
had been given by the Nazir in March or April1879, The 
Magistrate’s final order was on roth July of the same year so the 
dispute followed close upon the delivery of possession. It appeared 
that the Nazir gave possession by a proclamation at the Aat and 
by planting a bamboo elsewhere. The decree-holder maintained 
his possession by trying to collect his dues but the old proprietor 
also collected dues and with more success, The Magistrate ignores 
the delivery of possession and went solely upon actual receipt of 
dues, The case was one in which the Magistrate came to a wrong 
finding as to the fact of possession. It was said that the Magistrate 
was not competent to nullify the action of a Civil Court. Bhola 
Nath Ghose’s case (3) was exactly similar; it was a caseof a 
wrong finding of fact that a person evicted from possession was 
still in possession onthe ground that the landlord decree-holder 
had done no acts of cultivation. Here too the case arose imme- 
diately after the eviction and by his wrong notions as to possession 
the Magistrate had nullified the Civil Court’s decree by failing to 
recognise and maintain existing possession thereunder, There is 
nothing in this case that can be questioned save for the approval 
of dicta in Rai Mohun Roy’s case (4) and in the Rancegunge Coal 
case (1). In Gobind Chunder’s case (5) the same Magistrate had 


(1) (1875) 24 W. R, Cr. 17, (2) (1879) 5 C. L. R. 200. 
(3) (1880) 7 C. L. R. 560. (4) (1871) 16 W. R. Cr, 94, , 
(5) (1881) I. L, R. 6 Calc. 83 5; 8 C. L. R. 217. 
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found under the Land Registration Act that A was in possession 
and under section 530 of the Criminal Procedure Code of 1872 
that B was in possession and not A. This latter proceeding was 
. instituted while the former proceedings were still pending before 
the Commissioner. The case was a wretched instance of mishand- 
ling, and it appeared that there were no reasons for supposing that 
either Aor B would commit a breach of the peace. There is 
nothing in the judgment of Pontifex J. which cin well be ques- 
tioned, but Field J. recurs to the dicta in Rat Mohun's case (1) 
and elaborates them. The dispute must be Jona fide and reasonable, 
the dispute is at an end, the Magistrate must maintain the rights 
of the successful party, he must not neutralise the effect of the 
decree, he has no power to institute proceedings under section 530 
(149) but must take security under section 491 (107). In Doulaé 
Koer v. Rameswari (2) A was given possession on 2gth August 
under order made inter partes by the Civil Court and on the rst 
November initiated proceedings under section 145. The Magis- 
` trate declared that Dulin Saheba was in possession, on the strength 
of some rent receipts from raiyats. It was held that the Magis- 
trate had no jurisdiction under section 145. It is said by one 
Judge that he should have contended himself with declaring that 
the orders of the Civil Court should be maintained : by the other 
Judge that he should have directed Dulin Saheba to assert her 
rights as she might be advised. Under the Code as it then stood 
the Court held that it could only interfere on a point of jurisdiction, 
and from the judgment of Prinsep J. it would appear that the 
jurisdiction was ousted by reason that the decree was “within a 
time not remote.” The same circumstance is stressed in Kunja 
Behari’s case (3) where the decree was still under appeal and the 
Magistrate is said to have “ignored” the decree. These cases show 
an inclination to resile from the broad dicta of previous cases as to 
the effect of a decree. They also show an increasing haziness as to 
whether it is the final ‘order of the Magistrate which is ura vires 


if he does not “maintain the decree” or whether the whole pIo- . 


ceedings are without jurisdiction in view of the decree. 

In S. Gordon Sims v. Johurry Lai(4) both parties produced 
Civil Court decrees and the Magistrate held that one party had 
decrees which applied to the land in question, and made an order 
in his favour under section 145. This was affirmed by the High 
Court as being in accordance with the case of Doulat Koer (s). 


(1) (1871) 16 W. R. Cr. 24. (2) (1899) I, L. R. 26 Calc. 625. 
(3) (1901) I. L. R. 29 Cale. 208. (4) (19¢c1) 5 C. W. N, 563. 
(5) (1899) I. L. R. 26 Calc. 625, 
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The decree in question was not faier partes. The Court stated 
“We are aware of no ruling which prescribes that the Magistrate is 
to maintain a party in possession in accordance with the decree of 
the Civil Court only when the opposite party is a party to that 
proceeding.” l 

Another case in which appeal was made to the principle that 
the Magistrate must “maintain the possession given by the Civil 
Court though the parties are not the same” is Kulada Kinkar Roy 
v. Danesh Mir (1). In that case the language used in the cases of 
Gobind Chunder (2) ; Doulat Koer (3) and Sims v. Johurry Lal (4) - 
was shown to be too broad and it was laid down that while posses- 
sion given previously under a decree may be presumptive evidence 
it has to be taken along with other circumstances and other 
evidence as to the fact of possession at a later date. 

In Atal Hasra's case (5) the Magistrate found that five or six 
months after delivery of possession under a decree inrer partes the 
party against whom the Civil Court has decided was back in 
possession, The Court held that the party ought not to be allowed 
to assert this and seem to have thought that proceedings under 
section 145 were improper. The same principle that a party ought 
not under section 145 to be allowed to assert that he is in posses- 
sion eyen when ‘the fact is so, if'his possession is not lawful ` posses- 
sion but the possession of a trespasser and a wrongdoer, was 
affirmed by Graham, J. in Syed Ambar Ali v. Piran Ali (6). In my 
opinion this line of reasoning must be discarded for all purposes 
in applying section 145 for the reason that itis plainly contrary 
to the express provisions of the section and inconsistent, as I have 
endeavoured to show, with the principles applicable to the subject. 
In order to maintain the peace and take effective action the Magis- 
trate has to deal with the facts: estoppels bétween the disputants 
are only in place ona question of right as between one party and 
another, In this jurisdiction the interests of the public are supreme. 
Suum cuigue tribuendo* is not the function of the Magistrate: that 


` object must be achieved at a later stage and by more appropriate 


means, 
As regards the second contention of the applicant that if the 


(G) (1905) I. L. R. 33 Cale. 33520. L. J. 270. 7 
(2) (1881) I. L. R. 6 Cale. 835 ; 8 C. L. R, 217. 

(3) (1899) I. L. R. 26 Calc. 625. (4) (1901) 5 C. W. N. 563. 
(5) (1916) 20 C, W. N. 796 ; 23 C. L. J. 555. 

(6) (1927) 32 C. W. N. 275 ; 47 C. L. J. 233. 

* Meaning—To give to each his due—Rep, 


Vor. XLVIIL] HIGH COURT, 


Magistrate had jurisdiction to act under section 145 at all he was 
bound in law to find possession according to the Civil Court’s 
decree and therefore to find that fifteen months after the delivery 
of possession given as agaiast Mantajaddin that the applicant was 
in possession, the fallacy of this contention is in my opinion suffi- 
ciently exposed by what I have already said. Ifacase is within 
section r45 the Magistrate acting under the section must deal 
with it as the section prescribes. Itis clear onthe facts of the 
present case thaton gth May, 1927, the applicant was not in 
possession, 

It remains only to deal formally with the three questions stated 
in the order of Reference. 

If the word “personal” be deleted—it is a word whose meaning 
in this connection is ambiguous—I think that the first question as 
well as the second should be answered in the affirmative. 

As regards the third question Iam in general agreement with 
the judgment of Cuming, J. in Syed Ambar Aliv. Piran Ali (1) 
but I do not think it necessary or advisable to answer this question 
as framed. i 

The application in Revision should be dismissed. 

Suhrawardy, J.—As I ama party to some of the decisions 
referred to in this connexion 1 should like to say afew words in 
defence of the position] am advised to take after giving the point 
raised my anxious and earnest consideration. I have had the 
advantage of reading the judgments of my Lord the Chief Justice 
and my learned brother Mukerji J., which have lucidly. presented 
both sides of the picture. They have given me a much desired 
opportunity of looking at the question from all points of view and 
weighing the arguments for and against. I, however, feel great 
diffidence in differing from a line of decisions from 186r downwards 
pronounced by very high authorities, specially in view of the fact 
that the legislature has not yet thought fit to intervene to clear up 
the matter. I donot propose to discuss the cases on the point as 

. they have been so thoroughly examined by the learned Chief 
Justice and Mukerji J. But as notes of dissent have now been 
definitely struck, I should like to approach the question untram- 
melled by precedents and treat it as a case of first impression. I 
therefore content myself with recording my opinion on the various 
points raised, 

The term “dispute” in section 145 (1) has not been defined any- 
where in the Code but to my mind it has been clearly and suffi- 


(1) (1927) 32 C. W. N. 275; 47 C. L. J. 233- 
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ciently explained, in the section itself as meaning a dispute which 
is likely to cause breach of the peace. To add any other explana- 
tion to the term will not be, in my opinion, construing the Act 
but legislating, The requisites to attract the jurisdiction of the 
Magistrate under section 145, Criminal Procedure Code, are (a) 
dispute, (4) which is likely to cause a breach of the peace, (c) 
which concerns land or water, etc. To say that the dispute must 
be bona fide or reasonable is to restrict the jurisdiction of the 
Magistrate given him by the Statute. “Bona fide” is an expression 
which is extremely elastic and may depend upon the ethical, moral 
or equitable notion of the speaker. If two persons are fighting 
over possession of a piece of waste land ora newly formed chur 
to which both of them know they have no title, can the dispute be 
called dona fde or reasonable? An ordinary man with normal 
moral ideas will call it otherwise. I do not see any reason why it 
should be supposed to be dona fide or reasonable in law and I take 
‘it that those who maintain that “dispute” in section 145 must be 
bona fide or reasonable will hesitate to oust the jurisdiction of the 
Magistrate under that section in such a case. 

Now it cannot be doubted that a decree of the Civil Court 
must have its due force and itis not desirable that one arm of the 
law should fight the other. But this isa concern of the legislature 
and not of Courts, however just and expedient it may seem to avoid 
such a conflict. It is argued that once the difference between the 
parties on the question of title to the land has been settled by a 
Civil Court there is no further dispute that remains to be decided 
under clause 6 of section 145 and therefore the Magistrate cannot 
regard such a dispute as one within the section. The logical con- 
clusion from this view is that if a person obtains a decree for 
recovery of possession in the Civil Court, he need only go to the 
land with some lathials and create a disturbance there and the 
Magistrate is bound to put in possession, thus acting as the Court 
of execution of the Civil Court decree. This apparently impossible 
position was conceded by the learned Advocate who appeared in 
support of the Rule, But my learned brother Mukerji J., does not 
go so far and maintains that in order to oust the jurisdiction of the 
Magistrate the decree must have been executed. Ido not see, in 
principle, any difference between an executed and unexecuted 
decree so far as the meaning of “dispute” is concerned. Order 
XXI, rules 35, 95 and 98 give sufficient facilities to a decree-holder 
or auction-purchaser to obtain actual possession, If he cannot 
Tetain such possession no one but himself isto blame forit, If 
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the deéree-holder is a peaceful citizen and is dispossessed his only 
course is to bring a fresh suit or if he is within time, to avail him- 
self of section g of the Specific Relief Act. If he is a turbulent 
person and by recourse to criminal force threatens breach of the 
peace, the Magistrate, according to the petitioners’ contention, is 
bound in law to put him in possession. This position seems to me 
unreasonable : it is setting a premium on lawlessness. Take for 
example the facts of the present case. The judgment-debtors are 
allowed to temain in unobstructed and apparently peaceful posses- 
sion for more than a year. The decree-holder on one day after 
such a long time takes it into his head to collect men and attempts 
to make a forcible entry. From the point of view of criminal 
administration of justice the decree-holder is the party against 
whom punitive or preventive measures should be taken as the 
apprehension of the breach of the peace comes from his side. Does 
it stand to reason that the Magistrate should tell the judgment- 
debtor “you must lie low and give up your peaceful possession 
because the other side is armed with a Civil Court decree backed 
up by hirelings ready to use criminal force?” In my opinion the 
world “dispute? is used in its ordinary sense meaning a disagree- 
ment, struggle, scramble or quarrel for possession of land, etc., 
which is likely to cause a breach of the peace, without reference 
to the respective claims of the disputants. 

It is possible that the legislature has not entirely overlooked 
cases like the present. Ifthe decree-holder or auction-purchaser 
obtains actual possession through the Civil Court or such posses- 
sion as in the eye of law is equivalent to actual possession and is 
subsequently dispossessed by the judgment-debtor he can come to 
the Magistrate within two months under clause (4) and the Magis- 
trate will reinstate him in possession. If he does not do so and 
sleeps over his right his claim for reinstatement by the criminal 
Court, so to speak, becomes barrred by limitation. 

For the foregoing reasons I will answer the questions referred to 
the Full Bench in the way the learned Chief Justice proposes 
to do. ; 

B. B. Ghose, J.—The fects on which the Reference was made 
are as follows: The first party who is the petitioner in this Court 

. obtained a mortgage decree against the second party and in execu- 
tion of his decree purchased the property in question. The judg- 
ment-debtors, second party, were in possession of the property and 
the petitioner as auction-purchaser was put into possession under 
O. 21, R, 95 of the Code of Civil Procedure on the 8th of Febru- 
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ary, 1926, The finding is that although the petitioner was entitled 
to obtain possession by evicting the judgment-debtors that was not 
done and he obtained what is called ‘symbolical possession.” It 
cannot however be questioned that such “symbolical possession” 
as against a judgment-debtor amounts to actual possession in law 
and it should be taken as such. In spite of such delivery of posses- 
sion the judgment-debtors, opposite party, continued in possession 
of the lands. In May, 1927, a dispute arose regarding the posses- 
sion of the land and proceedings were taken by the Magistrate on 
gth May, 1927, under section 145 of the Criminal Procedure Code. 
The Magistrate ‘having found that the opposite parties were in 
actual possession made an order under sub-section (6) in their 
favour. The petitioner obtained the Rule against that order which 
has occasioned this Reference to the Full Bench. It should how- 
ever be stated that it appears that the execution proceedings 
against one of the second party, Afazaddin, were ineffectual and so 
possession cannot be said to have been delivered as against him 
by the Civil Court, 


I shall now deal with the arguments advanced on behalf of the 
petitioner. It is argued that where the Civil Court has already 
decided the question of title and possession between the parties in 
controversy there is no jurisdiction in the Magistrate to take pro- 
ceedings under section 145 of the Criminal Procedure Code. It 
is urged that the dispute referred toin sub-section (1) means 
bona jide dispute. Reference is made to sub-section (6) and it is 


“argued that the Magistrate’s order under section 145 ‘is to remain 


in force only until the decision of the Civil Court, but where a 
Civil Court has already decided the right of a party to possession 
of the property and has actually put him into possession it should 
be held that the Magistrate has no jurisdiction to take proceedings 
under this section. It is further argued that to hold otherwise 
would be to place a person in the position of the petitioner under 
great difficulty as he may be dispossessed by a lawless and turbu- 
lent antagonist who has been worsted in the litigation by a decree 
passed against him in the Civil Court and against whom posses- 
sion has been delivered, if that person is retained in possession by 
the Magistrate, The result may be that the rightful owner would 
be compelled to go again and again to the Civil Court and conti- 
nue the process without ever getting possession of the land. 

It is conceded that a construction of the section according to the 
ordinary meaning of the words used would go against the contention 


‘of the petitioner, but it is urged that owing to the obvious inconveni- 
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ence of construing the section in that manner, the construction 
contended for should be accepted. Further itis argued that the 
construction contended for has been accepted in numerous decisions 
of this Court and those decisions should not be departed from, 

In order to hold that the plain natural meaning of the words 
in section 145 of the Criminal Procedure Code should not be 
accepted itis necessary to consider the object aimed at by orders 
under its provisions. It has been said by the Privy Council with 
reference to similar orders in the case of Dinomoni v. Brojomokini 
(1): “These orders are merely police orders made to prevent 
breaches of the peace. They decide no question of title; but 
under section r45 of the Criminal Procedure Code, 1882 (relating 
to disputes as to immoveable property) the Magistrate is, if possible, 
to decide which of the parties is in possession of the land in dis- 
pute ; and if he decides that one of the disputants is in possession, 
the Magistrate is to make an order declaring such party to be 
entitled to retain possession until evicted in due course of law, and 
forbidding all disturbance of such possession until such eviction, 
The Criminal Procedure Acts in force in 1865 and 1376 were to 
the same effect.” Jf the Magistrate is required to decide whether 
a dispute is dona fide or not, it would be to require him to go into 
the question of the merits or the claims of a party toa right to 
possess the subject of dispute, which he is forbidden to do by 
sub-section (4). For unless he goes into the question of the rights 
of the parties, how is he to decide whether the dispute is dona fide ? 
Bona fides does not merely depend upon the fact that one party 
has obtained a decree ina Civil Court. A person may have as 
clear a right by reason of succession as on the basis of a decree, 
But it is not contended that the Magistrate should consider any 
such right. The argument therefore that the word “dispute” 
should be read as “dona fide dispute” cannot in my’ judgment be 
accepted. Nor does the argument that the Magistrate has no juris- 
diction to take action under this section where actual possession 
has been delivered to one of the parties by the Civil Court appear 
to be sound. Where there isa dispute likely to cause a breach of 
the peace as contemplated under sub-section (1) what is the Magise 
trate todo? He cannot sit idle and allow the contending parties 
to settle their dispute by a free fight. Itis argued that he should 
proceed under section ro7. No doubt he can do so as provided in 
sub-section (to) of section 145, and I think the Magistrate would 
take action under that section if he finds that the possession given 


(1) {1g0I) L. R. 29 L A. 24 (33); L L. R. a9 Cale, 187, 
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by the Civil Court is being sought to be disturbed by the unsuccess- 
ful litigant in the Civil Court. But can it be said that when such 
a person is found to be in peaceful possession at the time ofthe 
order under section 135 (1), notwithstanding that the other party 
was put into possession by the Civil Court, that the person in peace- 
ful possession should be proceeded against under section 107 
because his possession is without right ? He is not going to commit 
a breach of the peace, but it is the other person who desires to 
take the law into his own hands. It is however argued that he is 
doing a wrongful act, a continuing tortious act, by remaining in 
wrongful possession and so brings himself within the provisions of 
section 107. I donot think that that section refers to any such 
act as retaining wrongful possession, as it refers to a person “likely 
to do any wrongful act.” Buteven assuming that such person is 
ordered to execute a bond to keep the peace the rightful owner ` 
cannot be put into possession unless he himself intends to get it by 
force. It has not been argued that the person in possession being 
bound down the other would be entitled to remove him from 
possession by force. But the argument leads to that result. To hold 
that the Magistrate may by an order under section roy enable the 
rightful owner to take possession without recourse to the Court, 
would be to delegate the function of the Civil Court to the Magis- 


- trate. Nor do I think that the Magistrate can take action in such 


a case as this under section 144 as was suggested and remove the 
person in possession, I do not also think that it would be right to 
hold that the word “dispute” in section 145, means a dispute not 
decided by the Civil Court. In my opinion when two parties are 
quarrelling over possession, which is likely to endanger public peace 
there isa dispute under the section. The plain meaning of the 
words in the section should be adopted and there is no reason 
why there should be a strained and fictitious meaning given to the 
words where the maintenance of peace is concerned. 


Then with regard to the question of expediency I think that 
the Magistrate has ample powers to maintain the person put into 
possession by the Civil Court in such possession if he takes prompt 
action. It seems to me that the distinction between an act of 
trespass and wrongful possession of a trespasser has not always been 
borne in mind. In the latter case ifthe person who was put into 
possession by the Civil Court allows the judgment-debtor to remain 
in possession for more than t2 years he loses his right to the pro- 
perty altogether. He has r2 years to bring his suit for recovery of 
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possession in the Civil Court. See Hari Mohan v. Baburali (1) ; 
Bhula Beg v. Jatindra (2). Itis conceded that after the lapse of 
12 years from the delivery of possession the Magistrate may take 
action under this section as the right of the petitioner would then 
be lost. Butit is argued that the Magistrate has no jurisdiction 
to take action under section r45 if the dispute arises within 12 
years of the delivery of possession. This brings us back again to 
the question of the Magistrate’s exercising the functions of a Civil 
Court. The simpler way would haye been to extend the period 
under the first proviso to sub-section (4) to r2 years if that was the 
intention of the legislature. This argument also does not seem to 
me logical, as the exercise of the power of the Magistrate is said to 
depend on the fact whether the petitioner has a subsisting 
tight. l ; 

No doubt where the question of possession is doubtful on the 
evidence or where the land is not effectually in the possession of 
either party or the possession is by collection of rents and in cases 
of like nature the Magistrate would be well-advised to find posses- 
sion with the person.who was put into possession by the Civil Court 
as against the judgment-debtor. The Magistrate also may not take 
any action under section 145 if the person who has been put into 
possession is sought to be proceeded against by the defeated party 
who seeks to raise a dispute for disturbing the possession of the 
former and in that case take action under section 107. Nor should 
the Magistrate take action if it appears that the provisions of section 
145 are ‘sought to be abused. The argument that itis the duty of 
the Magistrate to maintain the possession awarded by the Civil 
Court presupposes that such person is in possession at the time in 
question, But where the judgment-d ebtor is found to be actually in 
possession, notwithstanding the possession delivered by the Civil 
Court sometime previously and the decree-holder or auction-pur- 
chaser did not take appropriate steps in proper time against the 
judgment-debtor when his possession was disturbed but allowed the 
judgment-debtor to retain possession and later on seeks to take 
possession without recourse to law, which act is likely to cause a 
breach of the peace, he cannot complain if the Maistrate makes ap 
order in f avour of the judgment-debtor who is found to be-in posses- 
sion. In my opinion the Magistrate has jurisdiction to take action 
under section 145 when the dispute is likely to cause a breach of 
the peace in such a case. 

Ido not propose to discuss the cases cited during the course of 

(1) (1897) I. L. R. 24 Calc. 715, (a) (1922) 27 C. W. N. 24. 
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the argument in detail, Itseems to me ifthe cases are analysed 
it would appear that the decisions were based upon the special: 
facts of each case although the observations in some of the deci- 
sions taken unconnected with the facts support the contention of 
petitioner about the Magistrate’s power. In the case of Rat 
Mohun v. Wise (x) the Civil Court gave possession to the first party 
after settling a disputed boundary. The Magistrate fixed another 
boundary line. The decision was that the Magistrate should main- 
tain the possession of the first party. It should be noticed that the 
Magistrate was unable to determine which party was in actual 
possession. In Raneegunge Coal Association v, Hem Lall (2) the 
land was forest land and the possession given by the Civil Court 
was sought to be nullified by the defeated party by taking some sort 
of possession which was no real possession. The case of Zn re Bhola- 
nath Ghosh v. Mathoor Mundie (3), is instructive and the circums- 
tances of that case are now provided for under the proviso to sub- 
section (4) of section 145. There the landlord was put into actual 
possession in execution of a decree against the tenant. The tenant 
attempted to take forcible possession of the land. The landlord com- 
plained, the Magistrate did nothing. The tenant then obtained pos- 
session forcibly. The Magistrate acting under the old section 530, 
Criminal Procedure Code, awarded possession to the tenant. This 
order was set aside. In the view I take I do not think it necessary 
to examine the other cases. It seems to me that where ‘the find- 
ing of the Magistrate did not appear to be justified on the facts the 
learned Judges interfering with the decision made use of expressions 
regarding the jurisdiction of the Magistrate which cannot be accept- 
ed as of general application having regard to the provisions of the 
section. 

To conclude—when a Civil Court has delivered possession to a 
person the Magistrate should maintain that possession as against a 
party to the suit ifthe unsuccessful party seeks to disturb such 
possession, as in fact the possession of every person should be 


‘protected against disturbance. If the unsuccessful party takes 


forcible possession the Magistrate has the power to put the rightful 
owner into possession under the first proviso to sub-section (4) of 
section 145. If however the successful party in the Civil Court 
allows the unsuccessful party to get into and retain possession for 
a sufficiently long period of time, precluding the application of the 
above proviso, it cannot be said that the Magistrate has no power: 

(1) (1871) 16 W. R. Cr, 24 (2) (1375) 24 W. R, Cr. 17. 

(3) (1880) 7 C. L. R, 516, . ‘ : 
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to take proceedings under section 145. In such a case he 
may make a declaration in favour of the unsuccessful party in the 
civil suit if he clearly finds possession in his favour. 

As to the merits of this case there is not much to be said. One 
of the second party does not seem to be affected by the delivery of 
possession by the Civil Court as the execution proceedings against 
him were ineffectual, No argument can therefore be put forward 
against the order retaining him in possession. Again, the case 
made by the petitioner before the lower Court was that he was 
actually in possession of all the lands except the homestead, which 
has been found to be untrue. Having fought out his case on the 
basis that he was in possession and lost, he cannot be allowed to 
come up here in revision and urge that the Magistrate ought not 
to have taken action under section 145. 

` [agree with my Lord the Chief Justice in the answers proposed 
by him to the questions referred to, 


I also agree that the Rules should be discharged. 

Mukerji, J—In this Reference we have, in the first place, to 
answer the questions that have been formulated for the decision of 
the Full Bench and, nextly, to decide the case itself, 

At the outset I must observe that I find it somewhat difficult 
to answer the questions in the form in which they have been put, 
because they are not capable of one set of answers only, but the 
answess to them would depend upon the precise circumstances of 
each particular case. This difficulty necessitates a consideration, 
in the first instance, of the points which are involved in a case of 
the kind contemplated by the Reference, before an attempt is 
made to deal with the question themselves. The Reference 
proceeds upon a set of facts, as found, Whether they are really the 
facts of the particular case before us need not, at the present mo- 
ment, be considered ; it will be convenient to treat those facts as 
constituting a‘hypothetical case. In the words of the Order of 
Reference the facts are as follows: “ The rst party are auction- 
purchasers and the 2nd party are judgment-debtors, It would seem 
to be the rst party’s case and this seems to be one of the facts 
found that possession was delivered to the rst party by the Civil 
Court. As far as can be seen this possession was delivered by the 

. planting of a bamboo. But it is also found asa fact that in spite 
- of the delivery of possession the judgment-debtors were never 
dispossessed but remained on in possession. The Magistrate found 
that actual possession was with the judgment-debtors.” This state- 
ment of facts requires to be suplemented by stating a few more 
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facts about which there is no controversy: The subject matter of 
the case is a homestead and several plots of arable land. Possession 
was delivered under Or. 21, r. ọ5, Civil Procedure Code, which 
is the only provision that can apply to a case in which the property 
is in the occupancy of the judgment-debtor or of some person on his 
behalf or of some person claiming under a title created by the 
judgment-debtor subsequently to the attachment of such property, 
and the property not having been in the occupation of a tenant 
or other person entitled to occupy the same, in which case Or. 21, 
r. 96, Civil Procedure Code would have applied. As already stated, 
possession was delivered by the planting vf bamboo but the judg- 
ment-debtors who were in occupation of the homestead were 
not removed. As regards the plots of arable land this procedure 
amounted in law and in fact to delivery of A&as or actual posses- 
sion ; while as regards the homestead since the judgment-debtors 
were not bodily removed, though in law the auction-purchasers got 
khas or actual possession as opposed to symbolical possession con- 
templated by Or. 21, r. 96, Civil Procedure Code, in point of 
of fact the judgment-debtors continue in occupation, Delivery of 
possession took place on the 8th February, 1926. The proceed- 
ings under section 145, Criminal Procedure Code that have given 
tise to the Rule were drawn up on the oth Mayrg27. The Refer- 
ring Order states that in spite of this delivery of possession the 
judgment-debtors continue in possession and that thereupon pro- 
ceedings under section 145, Criminal Procedure Code were institut- 
ed between the auction-purchasers as the rst party and the judg. 
ment-debtors as the 2nd party and that the Magistrate declared the 
latter as entitled to possession as provided for in clause (6) of that 
section. 

On the facts recited above upon the arguments that have been 
addressed to us two questions arise for consideration: rst, Had the 
Magistrate jurisdiction to institute the proceeding! under ‘section 
145 Criminal Procedure Code or, in other words, to take action 
under clause (1) of that section ; and 2nd, Had he jurisdiction to 
make the order that he did under clause (6) thereof. I use the word 
‘ Jurisdiction” in formulating these questions, as the word has 
been used in the course of the arguments and also because it finds 


‘ place in some of the decisions to which our attention has been 


called. In using this word I wish it to be understood in the sense 
of “ the authority by which judicial officers take cognizance of and 
decide causes” and to restrict its meaning further with reference to 
the nature of the subject-matter over which authority is to be exer- 
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cised as distinguished from the territorial or pecuniary limits of that 
authority. As pointed out in the Full Bench decision of this 
Court in the case of Hridoy Nath Ray v. Ram Chandra Barna 
Sarma (1) an examination of the cases in the books discloses nume- 
rous attempts to define the term ‘‘ jurisdiction” and that although 
there is a clear distinction between jurisdiction and the exercise of it, 
“the extent to which the conditions essential for creating and raising 
the jurisdiction of a Court or the restraint attaching to the mode of 
exercise of that jurisdiction that should be included in the concep- 
tion of jurisdiction itself is sometimes a question of great nicety.” If 
there is authority to entertain and decide the cause, jurisdiction 
would not depend either upon the regularity of the exercise of the 
authority or upon the correctness of the decision pronounced, for, 
to quote the celebrated dictum of Lord Hobh ouse .in Madkarjun 
v. Narahari (2) “ a Court has jurisdiction to decide wrongly as weil 
as tightly.” It is from the point of view of this restricted, and I 
may also say true, significance of the word that I propose to consi- 
der the two questions aforesaid. Looked at from this point of view 
the matter is purely one of construction, - 

Legislation, regarding disputes concerning land likely to cause a 
breach of the peace and for the adjustment of those disputes and 
by such adjustment preventing them from culminating ina breach 
of the peace, began with Reg. XLIX of 1793 and continued prac- 
tically on the same lines down to the current Act, viz, Act V of 
1898. The tribunal by which the adjustment was to be made was 
changed by Reg. XV of 1824, but the method as laid down by 
Reg. XLIX of 1793 has :continued without a break in all subse- 
quent legislations (see Reg. XIV of 1793, Reg. XXXII of 1803, Reg. 
VI of 1813, Reg. XV of 1824, Reg. II of 1829, Act IV of 1840, 
Act XXV of 1861, and the more recent enactments of the Code of 
Criminal Procedure). That method was to bring before the Court 
the disputing parties, to ascertain, if possible, which of them was 
in actual possession irrespective of any consideration as to which of 
them was entitled to possession, and to say to all the other dis- 
putants that the person found in actual possession was to be left in 
such possession and that such possession was not to be disturbed 
until that person was evicted in due course of law. The prescribed 
method was to be resorted to, if the dispute related to land and 
was of such a character that there was a likelihood of a breach of 
the peace resulting therefrom. The object to be attained was the 


(1) (1920) 31 C. L. J. 4823 24 C. W. N. 7235 Í. L. R. 48 Calc. 38. 
(2) (1900) L. R. 27 I. A. 216; I. L, R. 25 Bom, 337. 
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prevention of the dispute from culminating in a breach of the peace. 
The object and the method have remained the same all through. 
Apart from any cases and upon the plain words of the statute the 
conclusion that I come to, I can express in no better words than 
in those of Hill J., in the Full Bench case of Krishna Kamini v. 
Abdul Jubbar (1), whose judgment was concurred in by Prinsep 
A. C. J. and Brett and Henderson JJ., and, so faras this: matter 
was concerned, was not dissented from by Ban erjee J., who differed 
in that case on other points from the rest of his colleagues. He 
said: “Then as to the question of jurisdiction: On being satis- 
fied of the existence of a dispute likely to cause a breach of the 
peace concerning land, etc., within his local jurisdiction, the duty, 
which is imperative, is cast upon the Magistrate of taking action 
under section 145. The two essentials are that there should bea 
dispute likely to cause a breach of the peace, and that the dispute 
concerns land etc. The section does not primarily contemplate 
cases in which there have already been acts of violence. All the 
disputants may be persons of peaceable disposition, but if the dis- 
pute is in its nature of such a kind that it is likely, having regard 
to the known conditions of society, to lead to a breach of the peace, 
that is enough to warrant the Magistrate’s intervention and to give 
him jurisdiction over the subject of dispute. Upon the existence 
of these conditions and these conditions only, is the jurisdiction 
of the Magistrate in my opinion dependent. The object, I think, 
is to take the subject of dispute out of the hands of the disputants, 
and to constitute one of them, whose possession the law will protect, 
its custodian until the other has established his right (if any) to 
possession in a Civil Court”—or, to be more correct, until the other 
has been evicted therefrom in due course of law if the order is one 
under section 145, clause (6), or until a competent Court has deter- 
mined the rights of the parties thereto or the persons entitled to 
possession thereof, if the order is under section 146, As regards 
the decision, for it to be in excess of the Magistrate’s jurisdiction, 
it must be in violation of some express direction of the law, e. g., 
where the law says that the decision shall be one way or that it 
shall not be that way and he has decided otherwise. These are 
the fundamental principles that have to be borne in mind in an 
attempt to answer the two questions that I have set forth above, 
read with reference to the case as recited in the Reference. That 
there was an apprehension of a breach of the peace is admitted on 
all hands. That there is no provision of the law which forbids an 


(1) (1902) 1. L. R. 30 Cale, 155. 
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order under clause (6) of section r45 being made against the 
auction-purchaser who has been putin possession in execution of 
a decree is also not challenged. The law only says—except as to 
a case of dispossession coming under the first proviso to clause (4) 
that “if the Magistrate decides that one of the parties was in such 
(meaning, actual) possession of the subject he shall issue an order,” 
etc, Itis clear therefore that to consider the question of jurisdic- 
tion, as regards the first question the true meaning of the word 
“dispute,” and, as regards the second question that of the expressive 
words “possession” and “actual possession” will have to be investi- 
gated and it will have to be seen whether in the circumstances 
of the case recited above and inthe eye of law there was a “dis- 
pute” between the parties, or the second party were in “ actual 
possession.” It will be convenient at this stage to deal with the 
relevant cases that are to be found in the books. i 

In the case of Shama Soondery Debya v. Messrs, Jardine Skinner 
& Co. (1) the petitioner Rani Shama Soondery had been put in 
possession of a share in certain lands under a decree of a Civil 
Court which had been confirmed by the High Court, the Amin 
having given her khas possession of that share. The opposite party 
Messrs, Jardine Skinner & Co., who were parties to the suit, raised 
a dispute alleging that they were in “actual and tangible possession 
of certain lands which had not been actually defined or interfered 
with by the Amin.” They set up aright of occupany as tenants in 
those lands. They contended that the word “khas” as used in 
giving possession was ‘an error.” Their objection to the delivery 
of possession was pending in appeal, The Magistrate finding that 
there was an apprehension of a breach of the peace made an order 
in favour of the opposite party. Seton-Karr & Markby JJ., said: 
“We are clear that the order of the Magistrate is illegal and cannot 
be permitted to stand..........08 We hold that it was not competent 
to the Magistrate to interfere, under section 318 of the Criminal 
Procedure Code, with the execution of a decree of the Civil Court, 
affirmed, as it had been. by the highest Court of the country, and 
to say that the word ‘khas’ as used in giving possession must be ‘an 
error’, or to lay it down that the petitioner had no right to come on 
the lands ‘except as collector of rent’...... Moreover, we are informed 
that the case, giving the Ranee possession, is pending in appeal in 
the Miscellaneous Department, and if there had been any doubt 
as to the exact meaning, intent, and object of the decree, the matter 
was one which ought to be adjudicated on in that Department, and 

(1) (1866) 6 W. R. Cr. 10, l 
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not in the Criminal Court. In fact, looking to the possession of the 
parties and to the state of the dispute, the Magistrate, if called in to 
interfere at all under Chapter XXII of the Code of Criminal Proce- 
dure, because he was apprehensive of a breach of the peace, should 
have kept the Ranee in possession under section 319 as the party 
who had been actually placed in possession by a decree of the Civil 


-Court. We quash the proceedings of the Magistrate under section 


318 and declare them null and void.” The word “jurisdiction” does 
not appear in the decision, but the competency—which is more or 
Jess the same thing—of the Magistrate to take action under section 
‘318 was held against and the proceedings instituted and decided 
under that section were quashed and declared null and void ; but 
it was also held that if by reason of the apprehension of a breach 
of the peace the Magistrate was called upon to interfere at all under 
Chapter XXII he should have kept the Ranee in possession under 
section 319. The decision was not a clear authority on the question 
of jurisdiction. The learned Juiges further observed that in pass- 
ing the aforesaid order they were actingin strict accordance with 
a prévious decision of the High Court (Loch & L.S. Jackson JJ.) 
dated the 27th July, 1864, in the case of Kali Soondery 
Chowédhyrani. 

‘In the case of Rai Mohun Roy v. J. P. Wise (1) the facts were 
as follows: There was in 1848a proceeding under Act IV of 
1840 which was decided in favour of the predecessors of Wise. 
The Roys brought a suit to set aside the possessory order passed 
by the Criminal authorities, obt ained a decree and got possession 
through the Court in execution.of the decree. There was a dispute 
on which proceedings under section 318 of the Criminal Procedure 
Code were started. The Roys contended before the Magistrate 
that Wise was attempting to take possession of a portion of the 
land decreed to them by the Civil Court and prayed that the 
Magistrate would be pleased to maintain them in the possession 
given to them in execution. Wise on the ‘other hand urged that 
the: land in dispute was outside the decree and belonged to his 
estate and that he had all along been and still was in possession of it, 
The Magistrate went to the /oca/s and after enquiry decided that the 
Roys should be maintained in. possession of the land on the east of 
a line drawn by him, and that Wise should remain in possession of 
the land to the west of that line, Onoocool Chunder Mookerjee J. 
said: “The Magistrate is not competent to interfere under section 
318 with the execution of a decree of the Civil Court. He is bound 


(1) (1871) 16 W. R. Cr. 24. 
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to maintain the party in possession who has obtained a decree from 
the highest Court of the country’and recovered possession in exe- 
cution of the decree.......... The point therefore for his decision 
was in the first instance whether the decree covers the land which 
is the subject of dispute inthe present case. If he finds 
that point in favour of the Roys he should, under section 319, 
maintain them in possession, but if he finds that the lands are 
not the lands decreed in 1865 he should try to find out who is 
in de facto possession.” E. Jackson J., observed: “I think that it 
is the duty of the Magistrate in proceedings taken under section 
318, when it appears. that a Civil Court decree has been passed 
regarding the whole or any portion of the disputed land to main- 
tain that decree. The Magistrate’s powers under section 318 relate 
to land regarding which’ there is a dispute which has not been de- 
cided by a Civil Court, and his order for possession remains in 
force only until such decree is passed. When such decree has been 
given, the Magistrate has no power again to institute section 
318 proceedings regarding the land covered by it. The dispute re- 
garding the land has been finally determined, and it is then the 
Magistrate’s duty to treat the decree-holder in the Civil Court as 
the owner of that land and give him every protection in the use and 
enjoyment of it. If after making every enquiry, the Magistrate 
cannot ascertain where that boundary line is, he must act under sec- 
tion 319. There would never be an end to litigation if the Magis- 
trate will not keep in force the decision of a Civil Court re- 
garding lands.” Reading the judgment of Mookerjee J., it would 
appear that all that he meant to lay down was that it was not com- 
petent fora Criminal Court to upset by proceedings taken under 
section 318 of the Code of Criminal Procedure the result of deli- 
very of possession in execution of a decree passed by a Civil Court 
and that the Criminal Court is bound- to maintain in possession 
a party who has obtained such possession in execution of decree. 
E. Jackson J. appears ‘to have gone very much further. His judg- 
ment, in the first place, indicates that if in such a case proceed- 
ings are taken under section 318, the duty of the Magistrate is to 
try and find out what the Civil Court has done’ and, if he suc- 
ceeds in doing so, to maintain the same, andif he is unable to 
find that out then to act under section 319. To this extent, 
the view of E. Jackson J., was very similar to, if not quite in 
agreement with, that of Mookerjee J., quoted above. E. :Jackson J., 
went a good deal further because his judgment indicates that in 
such a case, namely, when a dispute has been determined by the 
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Civil Court—the Criminal Court should regard the dispute at an 
end. He, however, did not say that for that reason or on that 
account the Magistrate has no jurisdiction or is not competent to 
take proceedings under section 318, while on the other hand, he 
pointed out how the Magistrate should proceed and what decision 
he should make and under what circmstances, in those proceedings. 
Nextly, his judgment speaks of the decree of the Civil Court as 
having finally determined the dispute; but it may be that in 
reality he was thinking of the dispute as to possession having been 
determined by the delivery of possession in execution, because 
towards the end of his judgment he said: “That line (namely, 
the line drawn by the Magistrate) has not been drawn as being 
the boundary in the Civil Court decree and execution proceedings.” 

In Rancegunge Coal Association Limited vy. Hem Lall Ghatwal (1) 
the Ghatwal was unsuccessful in a Civil suit which he had 
instituted against the Coal Company and thereafter obtained an 
order from and. was put in possession by the Magistrate under 
section 530 of Act X of 1872, It was thus said by Glover & Mitter 
JJ.: “When a Civil Court decree is once passed, the right as bet- 
ween the litigants is decided ; and there is no more place fora 
summary order which proceeds not upon title, but on mere posses- 
sion. It having been once declared by a competent Court that the 
parties now represented by the Raneegunge Coal Company were the. 
owners of the disputed land‘no further proceedings under section 
530 could be taken. If the law were otherwise, it would be worth no 
man’s while to goto the trouble and expense of proving title ina 
regular suit, for the effect of a decree might be to'a great extent 
nullified by parties contriving to get into some kind of possession 
(which they could easily do in forest lands like these now in 
question), and then demanding to be retained in possession till a 
second suit was brought and decided......We therefore quash the 
Assistant Magistrate’s order passed under section 530, Code of Cri- 
minal Procedure and direct him to abstain from interference with 
what he admits to be the Coal Company’s property. If he is ap 
prehensive of a breach of the peace between the parties, he can 
proceed in the usual way under Chapter XXXVII of the Code.” 
This judgment, it will be observed, says that inthe circumstances 
no further proceedings could be taken under section 530. It is 
noteworthy also that the dispute, that there was between the par- 
ties, was of a nature that could be determined by the decree it- 
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self by which the Ghatwal’s suit was dismissed—presumably a 
suit for possession on declaration of title—and it was not necessa- 
ry for any execution proceedings to settle the dispute any further. 

In Nodin Chunder Koondoo v. Jogendronath Bhuttacharjee (1) 
the auction-purchaser had taken possession in,execution of a decree 
against a third party. Glover and Mitter JJ. said thus: “if it 
had appeared that by'a final decree binding between the parties 
before him the question of title had been conclusively determined 
he would have been justified in refusing to proceed under section 
530.0... The proceeding, namely, of the peon in execution 
against a third party does not take away the power of the De- 
puty Magistrate to enquire into the disputed question of posses- 
sion between parties before him under section 530 of Act X of 
1872.” The decision seems to be an authority not on the question 
of jurisdiction but rather on the question of propriety the word used 
being “would have been justified in refusing to proceed.” The case 
was not one of delivery of possession inter partes, but the decree- 
holder had been put in possession against a third party not a party 
to the decree, 

The case of Sheikh Munglo v. Durga Narain Nag (2) in which 
the contest as to possession was between the auction-purchaser, 
the judgment-debtor and the auction-purchaser’s gomastha on the 
one hand, and certain persons who, on the other hand, claimed 
to be ijaradars and so entitled as against the judgment-debtor to 
collect the rents from the tenants in occupation, Garth.C. J. saidf: 
“Now itis quite true, that as against a party (namely, the ijara- 
dars) who is proved to bein such actual possession of the rents 
from the ryots, the fact of the symbolical possession would not 
be entitled to much weight, but itis impossible to say, that it is 
not some legal evidence of possession which the Magistrate was 
bound to take into consideration.” Kemp J, expressed the view 
that such symbolical possession would be no evidence against the 
ijaradars upon which the Magistrate could proceed in enquiring 
and deciding which party isin actual possession of the subject 
of dispute. The case has very little relevancy for our present 
purposes, 

In the matter of Ram Soondarse Debee(3) was a very important case 
decided by White and Mitter JJ. In that case, the applicant was, 
so far back as 1866, by an order of the Magistrate, put in posses- 
sion of the land, which was ‘the subject matter of the proceedings 


(1) (1876) 25 W. R, Cr. 18. (2) (1876) a5 W. R. Cr. 74. 
t at page 79 —Rep. ` (3) (1877) 1 C. L. R. 86, 
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under consideration, as against one B. B then instituted a suit 
for establishment of title in which he succeeded as regards part 
of the land and failed as regards the remainder. He however did 


-not have execution of the decree. Then there was, nearly ten years 


later than the Magistrate’s order, a fresh proceeding under 
section 530 of Act X of 1872 and an order of attachment was 
made under section 531 ofthat Act. White J. attached no im- 
portance to the decree inter partes, obviously for the reason 
that it had not been executed, but as regards the previous order 
of the Magistrate passed ten years back he observed: “Taking it 
that possession of the land was in 1866 awarded to the applicant, 
it is clear that she is entitled to retain possession of it until ousted 
by law, and the only facts that could give the Magistrate jurisdic- 
tion to entertain an application under section 530, would be if it 
were shown that the applicant had lost possession of the land, and 
the same had come into the possession of other parties, and 
a new dispute had arisen as to the fact of actual possession,” 
The case may be treated as an authority for the proposition that 
a decree for possession, even if inter partes, if not executed by 
delivery of possession, does not conclude the question of actual 
possession that a Magistrate has to determine ; and also for the 
proposition that a pravious Magisterial order of possession would 
deprive the Criminal Court of jurisdiction to take similar proceed- 
ings even ten years after unless in the meantime two conditions 
have come into existence, viz., the party put or declared in pos- 
session by the previous order had lost his possession and a new 
dispute has arisen. 

The view expressed by E, Jackon J. in Rat Mohun Roy v. 
Wise (1) was entirely concurred in by Morris and Prinsep JJ. in Za 
the matter of Chutraput Singh (2) in which case the plea of a judg- 
ment-debtor questioning the fact. of delivery of possession in res- 
pect of some property as also the fact of the property being 
included in the decree, was overruled, the learned Judges observ- 
ing as follows: “ The sole object of a Magistrate in taking action 
under section 530 is to prevent a breach of the peace between rival 
claimants toa particular property. For that purpose he satisfies 
himself as to the party actually in possession at the time that the 
proceedings were instituted, and declares such party entitled to 
retain possession until ousted by due course of law. In other 
words, he declares one party entitled to retain possession until the 
Civil Court declares which party has the better right, and puts such 
party in possession, Here the Nazir, acting under the authority 

(1) (1871) 16 W. R. Cr. 24. (2) (1879) 5 GL. R. 200 (208). 


Vou. XLVILL.] HIGH COURT. 


of the Civil Court, had, in due course of law, put Chutraput Singh 
into possession of the land in dispute ; and yet, in the view taken by 
the Magistrate, he cannot be allowed to retain the possession which 
the Nazir gave him, until a fresh order has emanated from the 
Civil Court, and another Nazir has put him in possession. Such 
a course of proceeding seems to us manifestly improper, as it defeats 
the objects for which section 530 was framed.” In this case a 
purchaser claimed that a certain haut which appertained toa 
mouzah in respect of which he had obtained a decree on a mort- 
gage and that he had been put in possession of the haut as well 
in execution of the said decree. The judgment-debtor after 
the delivery of possession had refused to give up actual possession 
of the haut maintaining that it was debutter property of which he 
was the Shebait and had remained in such possession. Proceed- 
ings under section 530 of Act X of 1872 were started. The Nazir 
had delivered possession by planting a bamboo, though not in the 
` haut itself and by proclaiming by beat of drum mentioning the haut 
in his proclamation. The Magistrate held that actual possession of 
the haut had remained with the judgment-debtor and made an order 
in his favour. In the result the learned Judges declared the auction- 
purchaser entitled to retain the possession that he purported to 
have obtained through the Civil Court. The decision of the 
High Court, broadly stated, is an authority for the proposition that 
whatever may be the nature of the delivery of possession, if the deli- 
very purports to be of actual possession against a judgment-debtor, 
actual possession retained by the latter against such delivery does 
not count in proceedings under section 145 Criminal Procedure 
Code. i 

Bhola Nath Ghosh y. Mothor Mundle (x) is avery important 
decision. It was a case in which the tenant ofa jote having failed 
to pay his rent the landlord brought a suit, obtained a decree in 
ejectment and got possession delivered to him under section 263 
of the Code of Civil Procedure then in force. The tenant applied 
for setting aside the execution failed, and then somehow or other 
‘regained possession, grew crops on the land (vide at p. 520) and 
there was a dispute. The Magistrate took proceedings under sec- 
tion 530 and awarded possession to the tenant, Garth C. J. 
(Maclean J. concurring) observed thus *: ‘Thus the latter 
(ie, the tenant) was directly rewarded by the Magistrate 
for persistently disregarding process and’ the authority 
of the Civil Court....... This case certainly illustrates, in a very 

(1) (1880) 7 C. L. R. 516. *At page 518—Rep. 


° “agt 


CRIMINAL. 
1928. 
Se eal 
Agni Kumar Das 


v. 
Mantazaddin. 





Mukerji, F. 


— 


. hd . 

244 
CRIMinaL: 

192%. 
. See aed 
Agni Kumar Das 
RE 

Mantazaddia. 
Mukerji, F. 


THE CALCUTTA LAW JOURNAL, [Vou, XLVI. 


remarkable way, how grievously the powers given to Magistrates 

by section 530 may be misapplied, and how useless it is for 
suitors in this country to establish and enforce their rights in the 
Civil Courts, unless the Magistracy will lend their aid with vigour 
and good will to protect those rights when they are once establish- 
ed,,..But in this case the landlord had already not only established, 
but enforced his right in the Civil Court. He had been placed in 
possession of the 13 beeg has of land by the only process which the 
law provides for that purpose ...... He (ie, the Magistrate) 
seems to imagine that, when a party to a suit is placed in possession 
of land by the Civil Court, unless he at once begins te cultivate, or 
to exercise some acts of ownership over it, he must be taken, after 
a reasonable time, to have relinquished his rights ; and that, if the 
other party, against whom he has recovered his decree, re-enters 
upon the land under such circumstances, and a quarrel: consequen- 
tly ensues, a Magistrate has a right to proceed, under section 530, to 
try the question of possession between the parties without regard to 
the decree and exécution of the Civil Court. If this were the law, 
it is difficult to see how the right to land could ever be finally deter- 
mined. Itis clear thatthe Magistrate is quite in error; and if 
authority were required to show that he is so, the cases referred to 
by the District Judge are directly in point: Rat Mohun Roy v. 
Wise (1) and the Raneeguage Coal Association v. Hem Lall 
Ghatwal (2). In both these cases it is clearly laid down that, when 
a Civil Court decree has once been passed, determining the rights 
of parties to disputed land, it isa Magistrate’s duty to uphold that 
decree, and he cannot (as between those parties) proceed under sec- 
tion 530 to decide afresh upon the question of possession.” Ih 
another part of the decision the learned Chief Justice commenting 
on the error made by the Magistrate in appreciating the nature 
of the possession that had’ been given by the Civil Court observed *: 
“The Magistrate seems to be under the impression that what 
is called sytabolical possession was given to the landlord ; but this 
is a mistake. Symbolical possession is given under section 264” (Or. 
21, T. 36), “and is only applicable to cases where the party entitled 
to execution does not obtain actual possession of the land, but only 
the right to receive the rent of it. Here, under section 263” (Or. 21 
1.36) “the landlord obtainelactsal possession ; andfrom that time 
the possession of the tenant was at an end.” In considering the 
effect of this decision, one should not lose sight of the fact 
that the case itself was:one in which the decree was inter 
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partes and that the decree was executed and > possession was taken 
under it under the usual process available under section 263 of 
the then Civil Procedure Code. Leaving aside the concluding words 
of the former of the two passages quoted above, which merely 
repeated the principle which Rat Mohun Roy case (1) and the 
Rantegunge Coal Association case (2) laid down as regards the con- 
clusive character of decree in relation to section 145 proceed- 
ings inter partes, two propositions definitely emerge from the deci- 
sion. rst. That possession taken by a decre e-holder against a 
judgment-debtor under section 263 (Or. 21, r, 35 ) which in the case 
of a purchaser would correspond to the kind of possession taken 
under Qr, 21, r. 95 is actual and not symbolical in the eye of law ; 
and 2nd. That where there has not only been an adjustment of 
tights but also an enforcement thereof by the process of the Civil 
Court, it is the clear duty of the Magistrate to uphold the effect of 
such enforcement. _ i 

Tn the matter of the petition of Gobind Chunder Moitra (3), the 
facts were that in proceedings under the Land Regisration Act the 
Deputy Collector decided in the presence of one party that the 
other party Gobind Chunder Moitra had proved his possession. 
While the said proceedings were pending certain ryots submitted 
a petition of complaint allegi ng that certain other ryots at the insti- 
gation of Gobind Chunder Moitra were going to do certain acts 
which fended toa breach of the peace, On that a police report 
was called for. This report showed that there was a dispute inas- 


much as it stated that two persons claimed to be rival landlords and’ 


certain of the ryots took the part of the one side and others of the 
other side. The Magistrate took proceedings under section 530 and 
though he happened in his capacity as Deputy Collector to have 
decided the Land Registration proceedings a short while ago—a fact 
on which, in my opinion, nothing turns—declared the other party, 
namely, the party antagonistic to Gobind Chunder Moitra, to be 
in possession, Pontifex J. said*: “ Now, in my opinion the fact 
that these registration-proceedings were pend ing at the time that the 
application was made for interference under the Criminal Proce- 
dure Code, should have made the Deputy Magistrate extremely care- 
ful not to make any order as to possession under section 530, unless 
he was quite satisfied that a dona fide dispute existed, and that a 
breach of the peace was imminent. ”Field ‘J. said: (at page 846 Y. 
“ There is another ground upon which it appears to me that the 


(1) (1871) 16 W. R. Cr. 24, (2) (1875) 24 We R. Cr. 17. : 
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order of the Deputy Magistrate in this case should be set aside, 
and that is, because there was no such dispute as is contem- 
plated by section 530. When once a Magistrate has recorded the 
preliminary proceeding under the section, and has called upon the 
parties concerned in the dispute to appear before him, the express 
language of the section does not provide for any further inquiry 
into the fact of the existence of a dispute likely to induce a 
breach of the peace. When the parties appear before the Magistrate, 
the law expressly requires only that the fact of actual possession 
be inquired into. It appears to me that the essence and basis 
of the jurisdiction, which a Magistrate can exercise under sec- 
tion 530, depends upon there being a dispute likely to create a 
breach of the peace; and that, when the parties appear before 
the Magistrate if they are able to show, or if it otherwise appears 
to the Magistrate that there is no dispute, or no such dispute as 
ig likely to induce a breach of the peace, the Magistrate should 
hold his hand and not proceed further. I take it that the term 
‘dispute’ in section 530 means a reasonable dispute, a dona jide 
dispute, a dispute between parties who have each some semblance 
of right or supposed right. It has been decided by this Court, 
in the case of Rai Mohun Roy v. Wise (1), that when a decree has 
been passed bya Civil Court regarding land in dispute, it is 
the duty of a Magistrate to maintain it; and he has no power 
again to institute proceedings regarding such land under this 
section of the Code of Criminal Procedure. The principle of this 


* decision is this, that when the rights of parties have been deter- 


mined by a competent Court, the dispute is at an end, and it 
is the duty of the Magistracy to maintain the rights of the success- 
ful party. In other words, the defeated party will not be allowed 
to go to the Criminal Court, and alleging the existence of a dispute, 
invoke the aid of the Magistrate and the Police to neutralise the 
effect of the decree of a competent Civil Court. When the rights 
of the parties have been determined, there is no longer a ‘dispute’ 
within the meaning of section 530; and the proper course for a 
Magistrate to pursue, if the defeated party does any act that may 
probably occasion a breach of the peace, is to take action under sec- 
tion 491 of the Code of Criminal Procedure and require from 
such person security to keep the peace. In the case of Rat Mo- 
hun, Roy v. Wise (1), the question of: title had been definitively 
determined by the Civil Court ; and no case has, go far as I am 
aware, a8 yet arisen in which the principle of that decision has 
(1) (1871) 16 W, R. Cr. 24, 
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been carried further, or extended to cases in which there has been 
merely a summary adjudication upon the question of possession. I 
think, however, that the proceedings under the Land Registration 
Act are proceedings to which the same principle should be ex- 
tended. I have carefully considered the terms of the Police 
Report to which reference was made in the judgment of 
Pontifex J.and Ihave no doubt whatever that there was a dis- 
pute between the two landlords each claiming the property 
for himself and a number of men siding with one landlord and 
a number again siding with the other. It was therefore a dispute 
that existed in fact. The terms of the Police Report, so far as 
they may be gathered, however, do not appear to be sufficiently 
specific as regards the likelihood of a breach of the peace. But the 
absence ofan apprehension ofa breach of the peace as emana- 
ting from the dispute is not the only ground upon which either of 
the learned Judges proceeded. Apart from that . circumstance, 
they examined the nature of the dispute and both of them 
dealt with its bona fides as dependent upon the circustance that 
it had already been decided by the Civil Court. I understand 
the judgment of both the learned Judges as meaning in substance, 
that when the dispute as to possession has already been determi- 
ned by a Civil Court, it can no longer be regarded as a bona 
fide dispute which the Criminal Court will take notice of. The 
defining words “a dispute between parties who have each some 
semblance of right or supposed right” used by Field J. may not 
be quite happy. The judgment of Field J., it may be noted, appears 
to have been before the legislature when the Code was redrafted in 
1882. His complaint of the omission on the part of the legislature 
to provide for an inquiry into the question as to whether in fact 
there was a dispute, after a preliminary order was once recorded, 
was duly taken notice of, and his words “when the parties appear 
before the Magistrate, if they are able to show, or if it other- 
wise appears to the Magistrate that there is no dispute, or 
no such dispute as is likely to induce a breach of the peace the 
Magistrate should hold his hand and and not proceed further,” 
were reproduced almost verbatim inthe 4th paragraph of the 
section asit was introduced by Act X of 1882 which came into 
force onthe rst January, 1883, and is, in the Code of 1898, clause 
(5) of the section. If the legislature did not amend or modify the 
section with this judgment before them, the inference, in my 
opinion, is irresistible that this is the adele that t honid be 
put upon the gection, . 
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The decision in the case of Doulrt Koer v, Rameswari Koeri (1) 
lays down very generally what the duties of a Criminal Court are 
in relations to decrees and orders ofa Civil Court, It was not a 
case of delivery of actual possession against a party to the pro- 
ceedings. The possession, to quote the words of Prinsep J. in his 
judgment in that case, was “possession of some sort” that was given 
by a Civil Court, and for all that one can see it may have been 
a case of symbolical possession only. Prinsep J. appears more to 
have been concerned with the evidentiary value of a decree or order 
declaring the rights of the parties, for he says at p. 628: “It is con- 
sequently his (i.e., the Magistrate’s) duty, when that right has been 
déclared within atime not remote from his taking proceedings 
under séction 145, to maintain any order which has been passed by 
any competent Court, and, therefore, to take proceedings which 
necessarily must have the effect of modifying, or even cancelling, such 
order, is to assume‘a jurisdiction which the law does not contem- 
plate...... The duty of the Magistrate was to carry out the 
orders of the Civil Court and to maintain those orders by assist- 
ting the possession of any person whose title is found by the Court. 
Under such circumstances, we are of opinion that the proceedings 
under section 145 were without jurisdiction and that the Magistrate, 
on a breach of the peace being certified to him, ought to have 
contented himself with declaring that the orders of the Civil 
Court should be maintained. In this view we think that the pro- 
ceedings under section 145 were without jurisdiction, and must be 
set aside, and the possession of Doulat Koer maintained until a 
competent Court awards possession to some other person.” Now 
with the utmost respect to the learned Judge I find it exceedingly 
difficult to treat this decision of his as laying down anything else 
than a very general proposition for the guidance of Courts in the 
matter of the weight to be attached to decrees or orders passed by 
a Civil Court with reference to their age. I cannot regard it asa 
pronouncement of any very high value, as the word “ jurisdiction” 
seems to have been used only in order to make out a case for 
interference, the Code of 1898 having only recently taken away the 
ordinary revisional powers of the High Court in respect of cases 
under section 145 and I cannot understand how, if the proceedings 
were to be set aside as being without jurisdiction, any order could 
again be passed under that section maintaining the possession of 
one of the parties. Wilkins J. said that he generally concurred in 


(1) (1899) I. p- R, 26 Cale, 625. 
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what was said by Prinsep, J. His own judgment however raises 
points of difficulty into which it is not necessary to enter, for, as I 
read it, it suggests that when a person who gets into possession is a 
trespasser that is no question of possession within the power of the 
Magistrate to decide—a proposition which, in the form in which it 
has been put, is not supportable. 

Doulat Koer v. Rameswari Koeri (1) was followed in Kunja 
Behari Das v. Khettra Pal Singh (2) and symbolical possession 
given as against one of the opposite parties at least to the proceed- 
ings was held to determine possession in favour of the decree-holder 
auction-purchaser against all the opposite parties, The learned 
Judges, Ghose and Taylor JJ. emphasised, on the lines of.the case 
of Doulut Koer v. Rameswari Koeri (1) the fact that the delivery of 
possession by the Civil Court was “recent” having taken place 
only three months before the proceedings, and purported to give 
effect to the decree of the Civil Court- as well as to maintain the 
possession that had been taken under it. It may be mentioned in 
connection with this case that there is no very intelligible ground 
why the possession delivered by the Civil Court was considered 
“ symbolical” only. 

Shortly after there was another case decided, namely, that of 
Sims v. Johurry Lal (3)which purported to go far beyond any other 
case and professing to follow Doulat Koer v. Rameswari Koeri (1) 
but really taking it a step further, laid down that “the duty ofa 
Criminal Court ina case under section 145 Criminal Procedure 
Code, where there is a decree of a Civil Court for possession in 
tespect of the disputed land is to find which party held such Civil 
Court decree, and then to maintain that party in possession ; it is 
not necessary that such decree should be a decree for possession 
as between the parties to the proceedings under section 145 Crimi- 
nal Procedure Code.” It was followed in the case of Krista Alha- 
dini Dasi V. Radha Syam Panday (4) and in that case the possession 
given by a Civil Court was maintained, though it was a case in 
which unlike the case of Sims v. Johurry Lal (3) the decree was 
inter partes, Sims v, Johurry Lal (3) however was soon dissented 
from, and not being founded on any good reason or principle, 
need not be further discussed. 

A definite note of dissent was struck in the case of Lowsen 
Santal v, Kali Charan Santal (5) where a twenty-year old decree 


(1) (1899) I. L. R. 26 Cale. 625, (2) (1901) I. L. R. 29 Calc. 208. 
(3) (1901) 5 C. W. N. 563. (4) (1902) 7 C. W. N. 118. 
(5) (1904) 8 C. W. N. 719. += 
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had been considered by the Magistrate conclusive on the question 
of possession. . 


In Gulraj Marwari v. Sheik Bhatoo (1) Henderson and Geidt 
JJ. reversed an order of attachment that had been made by the 
Magistrate under section 146 Criminal Procedure Code inspite of a 
delivery of possession by the Civil Court by which one party had 
obtained possession in execution of a decr ee against a person, under 
or in collusion with whom the other parties claimed, only eight days 
before the initiation of the proceedings under section 145 Criminal 
Procedure Code. It was held that the order under section 146 was 
passed without jurisdiction and an order was made in favour of the 
party who had been put in possession by the Civil Court, presum- 
ably because the proceedings themselves were not without jurisdic- 
tion. The same learned Judges in Kedar Prasanna Lahiri v. Lalit 
Mandal (2), while holding that possession found by a Criminal 
Court is not such as can be treated in the manner in which recent 
possession given under the decree ofa Civil Court is treated in 
cases under section 145 Criminal Procedure Code, very clearly laid 
down thatin proceedings under section 145 Criminal Procedure 
Code the Magistrate should uphold possession given bya Civil 
Court, so that a person who has obtained a decree declaring his 
right to possession and had been put in possession might not find 
himself again forced to litigate his title. The re is little doubt that 
the learned Judges were speaking of delivery of possession inter 
partes. 


Some of the above cases were considered in the case of Kuloda 
Kinkar Roy v. Danesh Mir(3) by Rampini and Mookerjee JJ. 
That was a case in which what the Court was concerned with was 
a previous order under section 530 of Act X of 1872 made twenty 
one years, and the Civil Court decree seventeen years, before the 
date of the proceedings then under consideration, and the lands, 
to which the said order and the decree related had been washed 
away in the meantime. It was held that there is no inflexible rule 
of law that a Magistrate in deciding the question of possession 
under section 145 is concluded by every previous order of a Civil 
Court or Criminal Court relating to the subject of dispute, and the 
weight to be attached to any such previous order depends on the 
facts and circumstances of the particular case, It should be noted 
that this decision does not purport to c onsider the effect of delivery 


(1) (1905) I. L. R. 32 Cale. 796. (2) (1905) 2 C. L. J. 147. 
(3) (1905) I. L. R. 33 Calc. 33; 2 C, L. J. 271. 
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of possession in execution of a decree in relation to proceedings 
under section 145 inter partes subsequently instituted, 

Leaving aside cases of lesser importance, we come to the case of 
Atal Hasra v, Uma Charan Chongdar (1) in which a clear cut 
proposition was laid down by Chitty and Walmsley JJ. In that 
case one of the parties to a proceeding under section 145 had 
obtained a decree against a member of the other party and a 
stranger, and purchased in execution the undivided one-fourth 
share of the said defendant in the properties which subsequently 
formed the subject matter of the proceedings under section 145 
and obtained delivery of possession of that share through Court. 
. The Magistrate finding that the other party to the proceeding was 
in actual possession of the propérty notwithstanding the said deli- 
very of possession and had grown the crops made an order in their 


favour. The learned Judges set aside the order observing: “It 


seems contrary to all principles of justice that a judgment-debtor 
„should be allowed to retain possession against his decree-holder 
who has actually been given possession against him by a Civil 
Court, and, in a criminal proceeding, to assert that possession and, 
by force of the order of the Magistrate, drive the decree-holder and 
auction-purchaser back to the Civil Court for a further declaration 
of ‘his rights.” The learned Judges expressed their full accord 
with the principles laid down in Basanta Kumari. Dasi v. Mahesh 
Chandra Saha (2) but held that that case was distinguishable. 

In the case ofa decree inter partes when one party was put in 


execution in possession against the other the possession delivered- 


was held to be “symbolical? and the Magistrate disregarded that 


possession and made an order in favour of the other party. New- 


bould and Suhrawardy JJ. set aside the order observing as follows : 
“The Magistrate here has erred in thinking that the decree can be 
ignored because the Subordinate Judge of Purulia had no jurisdic- 
tion over this land and because the delivery of possession was 
symbolical, Itis not for the Magistrate to question the validity of 
the decree that has been passed by a competent Court, Also when 
the decree is inter partes it is immaterial whether the delivery of 
possession is symbolical or not. We hold that in this case in dis- 
regarding this delivery of possession the Magistrate acted with gross 
irregularity and ina manner that was likely to cause a failure of 
justice.” In Akhoy Mondal v. Basu Rai (3) the word “jurisdiction” 
was not used, but unless the order was without jurisdiction the 
learned Judges could not have eee : 


(1) (1916) 20 C. W. N. 796323 C. LJ, 5 
(2) (1913) L L. R. 40 Calc. 982. (3) eae 27 C. W.N. 267; 37 C. L. I. 256. 
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In the case of Arav Sardar v, Hara Sundar Majumdar (1) B. B. 
Ghose and Chotzner JJ., ‘held that when a declaration was made 
in 1919 in favour of one party under section 145 Criminal Proce- 
dure Code fresh proceedings under section 145 initiated in 1922 
between the parties who were subsequently identical with those in 
the former proceedings were without jurisdiction. lt was said: 
“The result of such a course would be that the binding effect of an 
order under section 145 Criminal Procedure Code would be dis- 
regarded and any number of proceedings may be initiated by any 
disappointed party leading to no result whatever, a position which 
would be surely intolerable.” 

The cases of Hazari Khan v. Nafar Chandra Pal Chowdry (a), 
Atul Chandra Mondal v. Srinath Laik (3) and Shahabaj Mandal v. 
Bhajahari Nath (4) referred to in the order of Reference need not 
be discussed as they were cases in which the delivery of possession 
was not inter partes and they are authorities for the proposition 
that the evidentiary value of previous decree or orders of Civil . 
Courts, or of delivery of possession against third parties or of 
delivery of mere symbolical possession depends upon the particular 
circumstances of each individual case and upon a variety of 
factors. : a 

The lastcase ofthis Court that Ishall notice is that of 
Syed Ambar Ali v. Piran Ali (5) the case which practically was 
the occasion for this Reference and in. whichon a disagreement 
between Graham and Cammiade JJ., the matter being referred to 
Cuming J., he held that except in cases coming within proviso 1, 


` Sub-section (4), the Magistrate is bound to declare, under section 


145, the possession of the person whom he finds to be in actual 
possession of the landin dispute and that he is not bound to 
maintain symbolical possession delivered in execution ofa Civil 
Court decree where inspite of the delivery of possession to one 
party actual possession remained with another. The delivery of 
possession in this case was inter partes, and the use of the word 
“symbolical” only means that the judgment-debtor may not have 
been turned bodily out of the property. This comment is necessary 
to understand the exact import of this decision. 

Turning now to the other High Courts I propose quite shortly 
to refer to the more important of the cases in those Courts. 

As regards the Patna High Court, in Parmeshwar Singh v. 


(1) (1922) 37 C. L. J. 939. (2) (1917) 22 C, W, N. 479. 
(3) (1919) 23 C, W. N. 982. (4) (1921) I, L. R. 49 Cale, 177. 
(5) (1927) 32 C. W. N. 275 ; 47 C. L. J. 233 
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Kailaspati (x) a bench of three Judges Chamier C, J., and Sharf- 
uddin and Roe JJ. held ona review of the authorities that when 
the Civil Court decree is ‘ofa very recent date” it should be 
followed'but that-there is no inflexible rule that any decree of a 
Civil Court -should be followed ‘blindly’, Three years later Sultan 
Ahmed J. in the case of Bekari Gir vy, Rani Bhubaneswari Koer (2) 
held that where possession of immoveable property has been deli- 
vered to an auction-purchaser under Order 21, R, 35 Civil Proce- 
dure Code, that is not symbolical but actual possession and a 
Magistrate acts without jurisdiction in proceeding under section 
145 Criminal Procedure Code andin making an.order against the 
auction-purchaser under that section. “Indeed”, said he, “if a 
Magistrate would be permitted to start proceedings under section 
145 under the circumstances in this case I cannot conceive any 
finality of dispute between the decree-holder and the judgment- 
debtor. I cannot conceive that the legislature ever intended the 
multiplicity of fruitless actions which must result if an order of this 
character is upheld.” 

The Allahabad High Court is inclined to the view that when the 
dispute between the parties has been adjudicated upon by a com- 
petent Court proceedings under section 145 Criminal Procedure 
Code should not be resorted to but preventive measures under 
section 107 Criminal Procedure Code should be taken: Brama- 
nath v, Sundar Nath (3). In Baldeo Baksh Singh v. Raj Ballam 
Singh (4) which was the case of a decree inter partes, and the 
question of jurisdiction arose by reason of the fact that the Code 
of 1898-1923 had excluded orders under section 145 Criminal 
Procedure Code, from the.ordinary revisional powers of the High 
Court and such orders during that period could only be revised 
on the ground of jurisdiction only. Stanley C. J., observed thus: 
“If the applicants were put into actual possession of the property 
in dispute upon the occasion of the execution of the decree in 1902 
I should-doubtless have no hesitation in following the decision to 
which I have referred in the case of Doulat Koerv. Rameswari 
Koeri (5). He found however that the decree dealt merely with 
the question of proprietory rights of the petitioner and that the 
opposite party’s possession was never disturbed in execution, and 
on that ground he declined to interfere. ‘The proposition that the 
Criminal Court acts wrongly in taking proceedings under section 


(1) (1916) 1 Pat. L. J. 336. 
(2) (1919-20) 5 Pat. L. J. roy. (3) (1919) 17 A. L, J. 434. 
(4) (1903) 2 A. Le J. 274. (5) (1899) I. L, R. 26 Calc, 635. 
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145 Criminal Procedure Code, which may cancel or modify the 
effect of delivery of possession given by a Civil Court has not been 
dissented from in later cases, though orders under section 145 
Criminal Procedure Code were held to be not open to revision 
under Statute 24 and 25 Vic. Cap. 104 S.15 merely because they 
were tainted with such anerror: Makaraj Tewari v, Har Charan 
Rai (1) ; Jhingai Singh v. Ram Partap (2); Sayeda Khatun v, Lal 
Singh (3). 

The Bombay High Court concurred in the view of the law 
enunciated in Doulat Koer v, Rameswari Koeri (4) with the reserva- 
tion that it applies “where there is no doubt whatever as to what 
the Civil Court has done, that is to say where it cannot be disputed 
that certain party has been put in possession by the Civil Court.” : 
In re Motilal (5). 

The Madras High Court in the case of Ragava Atyangar y. 
Krisknasamy Aiyar (6) made a distinction between cases in which 
there was delivery of possession in execution of a decree and those 
in which there was not and declined to interfere with a Magistrate’s 
order, by which, in a case of the latter kind, the decree had not 
been respected. There are other cases of that Court in which 
symbolical possession delivered under Order 21 R. 96 Civil Proce- 
dure Code, was disregarded in an enquiry or to actual possession 
under section 145 Criminal Procedure Code e. g, Ramalingam v. 
Raja of Ramnad (7) or a decree determining the question of title 
only was not followed inthe order made under section 145 Crimi- 
nal Procedure Code, e. g., Anna Swamy v. Muthukumara (8). 

These are practically all the casesin this country since 1861 
which may throw any light upon the question as to the views that 
have been taken with regard to the matters that are involved in 


‘the two questions which arise for consideration and which may for 


the sake of convenience ‘be repeated here viz., rst. Had the 
Magistrate jurisdiction to institute the proceedings under section 
145 Criminal Procedure Code orin other words to take action 
under clause (rt) of that section; and and. Had the jurisdiction 
to make the order that he did under clause (6) thereof ; the word 
“ jurisdiction” being understood in the strict sense explained above. 
It must be conceded that the decision far from being uniform pre- 
sent innumerable points of diversity. Some of these decisions, 


(1) (1903) I. L. R. 26 All, 144 (2) (1908) I. L. R. 31 All. 150. 


(3) (1914) L L. R. 36 All, 233. (4) (1899) I. L. R. 26 Calc. 625, 
(5) (1904) 6 Bom. L. R. 246. (6) (1908) I. L. R. 31 Mad, 416. 


(7) (1915) 16 Cr. L. J, 736. (8) (t914) 15 Cr. L. J. 663. 
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1928. potentialities as regards imminence of a breach of the peace. The 
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method prescribed, namely, of calling for written statements of 
the respective claims of the parties as respects the fact of actual 
sais possession, and the means provided, namely, that of making an 
Mukerji, F- order declaring a party to be entitled to possession or attaching the 
eck property makes this perfectly clear. The words “dispute concern- 
ing land, etc.” ‘therefore have to be understood not quite literally 

but as a dispute relating to actual possession. For a dispute as to 
actual possession to be effectively determined it is not enough that 
there has been a decree determining the rights of the parties, unless 
it is a decree by which a suit for declaration of right and recovery 
or confirmation of possession has been dismissed thus putting an 
end to the plaintiffs rights and claim for possession for ever and 
beyond all controversy. In cases of decrees which merely deter- 
mine the rights of the parties, even if they decide that one party is 
entitled to possession as against the other the dispute as to posses- 
sion still remains ; and it is only by delivery of possession in execu- 
tion of such a decree and in favour of one party as against another 
that the dispute can be said to be determined beyond any contro- 
versy. Such possession, however, must be actual or khas posses- 
sion and not merely symbolical possession because it is actual posses- 
sion and not a right to possession that section 145 is concerned with, 
Tf all these requisites are present, there is no dispute in the 
eye of law, though in point of fact there may be one, Then again 
the nature of the enquiry contemplated by the section shows that 
the “respective claims as respects the fact of actual possession” is 
to be investigated. A claim when put forward before a tribunal 
involves an idea of its capability to be adjudicated upon. I find it 
exceedingly difficult to conceive how one can put forward a claim 
before any Court saying: “ There is a serious apprehension of a 
breach of peace. I have been turned out of possession by the 
Civil Court. Iam still in possession by some means or other. 
I cannot get the Civil Court to decide on my right to possession 
again. Please declare my possession, maintain the possession 
that I have, forbid my opponent to disturb it and ask him to go to 
the Civil Court and to request that Court to reopen and reconsider 
the matter.” That in substance is what a claim of this character 
comes to. Widely different is the possession of an ordinary trespas- 
ser or wrongdoer, whose claim has never been decided by a compe- 
tent Court ; and between him and the rightful owner the Criminal 
Court can hardly give any preference to either except on the footing 
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of actual possession, because to attempt to goon any other footing 
would be to do the very thing that the law forbids, namely, to de- 


cide on the merits of the claim as to the right to possess. This I un-- 
derstand, is what E. Jackson J. meant by saying that a Magistrate’s . 


powers under section 3/8 relate to land regarding which there is a 
dispute which has not been decided by a Civil Court: Rai Mohun 
Roy v. J. P. Wise (x), and Pontifex and Feild JJ. meant by 
saying that it must be a bona fide dispute : Jn the matter of the peti- 
tion of Gobind Chunder Moitra (2), and Richards J. meant by saying 
that it must be a dona fide or real dispute and not a bogus one 


Emp. v. Ram Baran Singh (3). Itis this principle of finality that’ 


White J. was thinking of when with reference to a previous order 
under section 530 Criminal Procedure Code., he said that it must 
be shown that the possession thereunder had been lost anda 
new dispute had arisen : Zn the matter of Ram Soondaree Debee (4). 
It has been urged that determination of the question whether a 
dispute is dona fide or not involves practical difficulties and so this 
construction should be avoided. Inthe first place, it is said, sec- 
tion t45 by its very terms excludes a consideration as to whether 
any of the parties have a right to possess, and a determination as to 
whether a dispute is dona fide and means a determination of a right 
to persons which is precluded by the section, Iam not prepared 
to accede to this contention, because it is only a fact that will 
have to be ascertained, namely, whether the aforesaid conditions 
are satisfied or not. If on the materials on which the proceedings 
are sought to be found such conditions appear, the proceedings 
will not be taken. If afterthe proceedings are ‘taken such condi- 
tions are brought to the notice of the Magistrate he will cancel 
the preliminary order as he is competent to do under clause (5) 
of the section. The maxim of English Law that “ where the title 
to property isin question the exercise of a summary jurisdiction 
by Justices of the Peace is ousted” obtained for ages in England, 
and as observed by Crompton J. in Æ. v. Cridland (5), should still 
be applied there by every Act relating to such matters though not 
specifically mentioned ; or as said by Blackburn J.in White v. 
Feast (6) every Statute giving summary jurisdiction has the impli- 
ed restriction as to title. The doctrine, however, has not been con- 
sistently applied even in England at all times [See the Full Bench 


(1) (1871) 16 W. R, Cr. 24. 

(2) (1881) I. L. R. 6 Calc, 835 5 8 C. L. R. 217. ? 

(3) (1906) I. L. R. 28 All. 406. 5 (4) (1877) 1 C. L, R. 86. 

(5) (1857) 7 E. & B. 853 (871). (6) (1872) 7. Q. B. 353 (358). 
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case of Ram Sagar Mandal y, Alek Naskar (1) per Richardson J.}. 

In this last mentioned Full Bench case of this Court Richardson J. 
also pointed out that in England the superior Courts derive their 
jurisdiction to decide question of right and title from the Com- 
mon J.aw and may at one time have regarded encroachments with 
suspicion, while the jurisdiction of the Indian Courts from the 
highest to the lowest depends on Statute and that is one of the 
reasons why the old English doctrine should not be applied in this 
country. All this, however, does not mean that the Magistrate can- 
not embark on an enquiry in order to find out whether the 
case would or would not attract his jurisdiction. An enquiry, how- 
ever informal, into the character of the dispute has in practice to 
be daily made in order to find out whether action should be taken 
under one section rather than another, e.g., under section 107 or 
section 144 or section 145, [See the case discussed in the order of 
Reference inthe Full Bench decision in the case of Amperor v, 
Abbas (2) ; also Emperor v. Ram Baran Singh (3); Kanis Amina 
V. The Kine Emperor (4); Ganpat Singh w. The King-Rmperor (5) ; 
Mahadeo Kunwar v. Bisu (6)]. The word “ shall” used in clause 
(1) of section 145 is no doubt mandatory but much of a mandatory 
meaning need not be given to it, because it is always open to a 
Magistrate to take other preventive action and thus put an end 
to an apprehension of a breach of the peace, and as soon as that 
element disappears the foundation is gone. I do not see why it 
should be said, as was said in the arguments, that a trespasser who 
is continuing in possession cannot be removed from possession by 
an order against him under section 107 Criminal Procedure Code ; 
in my opinion the words “ doing a wrongful act” in section 1¢7 
Criminal Procedure Code are sufficiently wide to include a continu- 
ing act of trespass, and although the’ bond that the trespasser will 
give under section 107 Criminal Procedure Code will require him 
not to break the peace, if he resists the other party or prevents 
him from enjoying his exclusive possession and a breach of the 
peace ensues in consequence, I do not see how the trespasser can 
escape a forfeiture of his bond. If this meaning of the word 
“dispute” be adopted, the initiation of the proceedings under clause 
(1) of section 145 being without jurisdiction it logically follows 
that no order can possibly be made under clause (6) of that 
section, 


(t) (1922} 1. L. R. 49 Cale. 682 (699) 3 35 G L. oe 247 (267). 

(2) grr) LL. R. 39 Cale. 150314 C. L, $. 42 

(3) (1906) I. L. R. 28 All. 406, ay {roi8) 3 Pat. L. J. 243. 

(5) (1918) 3 Pat, L. J. 287. (6) (1903) I, L. R. 25 All. 537, 
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If however the aforesaid meaning be not attributed to the word 
“ dispute,” necessity arises to consider the second question, In 
dealing with this question one has to look at it in its several 
aspects, Firstly, the object of the proceedings will have to be 
borne in mind, namely, to prevent a breach of the peace by making 
a temporary or.tentative order which is to be in operation so long 
only as the rights of the parties are not decided by a competent 
Court and the rightful party is not put in possession by eviction, if 
necessary, of the wrongful one (section 145) or a decision has been 
passed as to who is the person entitled to possession (section 146), 
The Criminal Court thus exercises only a limited jurisdiction, 
the limits of which must be co-extensive with the exigencies of the 
object it seeks to attain, As Turner C.J. put it in his decision in 
the Full Beuch case of Sundram Chetti v. The Queen (1) which 
was a case under section 518 of Act X of 1872 (section 144 of the 
present Code), “The Criminal Procedure Code declares the 
authority of the Magistrate to suspend the exercise of rights recog- 
nised by law, when such exercise may conflict with other rights of 
the public or tend to endanger the public peace. But by numerous 
decisions it has been ruled that this authority is limited by the spe- 
cial ends it was designed to secure and is not destructive of the sus- 
pended rights......1 must nevertheless observe that this power is 
extraordinary, and that the Magistrate should resort to it only when 
he is satisfied that other powers with which he is entrusted are in- 
sufficient, Where rights are threatened, the persons entitled to them 
should receive the fullest protection the law affords them and cir- 
cumstances admit of. It needs no argument to prove that the 
authority of the Magistrate should be exerted in the defence of 
rights rather than in their suspension ; inthe repression of illegal 
rather :than in interference with lawful acts.” These , weighty 
observations were made ‘in connection with an order passed, no 
doubt, under a different section of the Code, but their effect cannot 
be belittled on that ground. Ifthe Criminal Court finds before it 
a complete adjudication of the dispute as to actual possession bya 
competent Court for it to think of making an order in favour of a 
party who has been defeated in that Court and to relegate the 
successful party to get a second adjudication is to ignore the very ob- 
ject which it should have in view and thus would amount to lending 
countenance to an abuse of the processes of the Court. Nextly, 
the civiland the criminal law are but productions of the same 
Legisiature and to permit -the Criminal Courts in the exercise of 


(1) (1882) I. L. R. 6 Mad. 203 (215, 216, 220), 
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its limited jurisdiction to override or nullify the proceedings of Civil 
Courts is to attribute an inconsistency to the Legislature and to 
assume against it an intention to create a conflict where har- 
mony is to be presumed. I cannot express my disapproval of such 
a course in better words than Heaton J, used, though in a differ- 
ent connection, in his judgment in the case of Jn Re Markur (1). 
He said: “ If we are to administer justice as a civilized country, 
if we are to avoid those conflicts between Civil and Criminal Courts 
which ordinarily must be fraught with evil and can produce no 
good, if, in short, we are to make the actual administration of 
justice in this country bear a proper relation to that which we pro- 
fess it to be, then we cannot have Criminal Courts trying over again 
matters which have been thoroughly dealt with and finally decided 
by a Civil Court of competent jurisdiction. It may be that to this 
principle there would be rare exceptions founded on, possibly, 
the discovery of new, cogent and important evidence. But ordi- 
narily that principle must prevail and if that principle must prevail, 
then it is a matter of the first importance, of the very highest rele- 
vancy to show to a Criminal Court that the matter which the Crimi- 
nal Court is asked to adjudicate on has already been fully dealt 
with by a Civil Court.” ‘Thirdly, if the plea of the party who was 
defeated by the Civil Court and ousted from possession is nothing 
more than this that inspite of the delivery of possession by the 
Civil Court he continued in possession, or, in other words, that he 
was in possession in defiance of that C ourt, no Court should listen 
to a plea of that character. In other words in the eye of law and 
for the purposes of section 145 Criminal Procedure Code such 
possession cannot be regarded as possession at all. A negative 
answer, therefore, in my opinion, may be given to the second ques- 
tion also. 

But the question of jurisdiction, in my opinion, is now a matter 
of academic interest only, because by the restoration of our ordinary 
powers of revision under the Code by the amendment introduced in 
1923, it is enough to-day, from a practical point of view, to consider 


` the question of propriety only, as the words used in section 435 


Criminal Procedure Code, are ‘‘ correctness, legality or propriety.” 
Looking at the matter from the point of view of propriety— 
and not as a matter of jurisdiction—I think I am on much firmer 
ground when I say that it is improper in the circumstances assumed 
in the Reference either to institute proceedings under section 145 
Criminal Procedure Code, or to pass* an order in favour of the- 


(1) (1914) I. L. R 41 Bom, F 
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unsuccessfil party in the Civil Court proceedings. In saying this I 
shall try to define the exact limits within which my answer should 
apply: - 

A decree .of a’ Civil Court, unless it negatives a right and dis- 
misses a claim to possession, does not determine a dispute as to 
possession ; other decrees, even decrees for possession, do not 
ordinarily determine such a dispute. This proposition was recog- 
nised long ago, and Iam not aware that it has been dissented 
from at any time. In a case under section 318 of the Act of 
1861, it was held by Norman and E Jackson, JJ., that a ‘party 
out of possession cannot, even on getting a decree for possession 
from the Civil Court, and without obtaining possession:by execut- 
ing the decree, be declared in possession merely by virtue of the 
decree itself: Mahant Dhanraj Giri Goswami v. Sripatt Giri Gos- 
wami(1). Delivery of possession, to effectively determine the dispute, 
must be, in fact inter partes or between parties to the proceedings 
or at least one that may be treated as such. When possession is 
delivered against a judgment-debtor under Or. 21, r. 35~ Civil Proce- 
dure Code or toa purchaser under- Or. 21, r.95 Civil Procedure 
Code that is the only procedure.by which: khas or actual possession 
may be delivered, and unless‘there is a refusal to vacate—a case 
which necessitates the taking of possession by the physical removal 
of the judyment-debtor—it isas good as any possession may con- 
ceivably be. 

‘Judged by these tests, in the hypothetical case on which the 
Order of Reference proceeds the ‘Criminal Court, in my opinion, 
would have acted altogether improperly in initiating proceedings 
under section 145 Criminal Procedure Code, if it at all apprehended 
the true position at the outset, If it did so’ at any time during the 
progress of the proceedings, its duty was to drop the proceedings 
under clause (5) of the section and to take other suitable measures 
for preventing a breach of the peace. If it was only at the conclu- 
sion of the case that the facts appeared in their true light, the order 
that the Court passed was, in my judgment clearly wrong. 

To turn now to the Order of Reference. 

The questions referred are— 

(1) Do the words “ actual possession” in E (1) of sec- 
tion 145' Criminal Procedure Code mean actual, personal, physical 
possession even though wrongful, i. e.; that of a recent trespasser in 
actual physical possession at the time of the proceedings under 
section 145 ? e . 

(a) (1869) 2 B. L, R. Cr. 27. 
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(2) Does the word “dispute” in the same sub-section mean actual 
disagreement existing between the parties at the time of the pro- 
ceedings under section 145 even though the question as to right to. 
possession has already been decided by a Civil Court ? 

(3) Had the law been correctly laid down in the case of Syed 
Ambaralt v. Piran Ali (1) or in the case of Atal Hasra v. Uma Cha- 
ran (2) and Akhoy Mondal v. Basu (3). 

My answers are as follows :— 

(1) Ifthe word ‘ personal” is omitted from the question, 
“ Yes”, subject to this that the answer is to apply to cases in which 
the dispute as to possession has not been determined by a Civil 
Court as explained in the next answer, ; 

(2) “Yes”—if the decision of the Civil Court amounts only to a 
determination of the right to possession, ex cept in cases where such 
tight and a consequent claim to possession have been negatived by 
a decree which is either inter partes or may be treated as such, in 
which excepted cases “ No.” In cases in which khas or actual - 
possession has been delivered by the Civil Court either inter par- 
tes or between parties who may, in effect, be regarded as parties to 
the proceedings, the answer is ‘‘ No.” ; 

(3). The last two cases correctly laid down the law. As regards 
the first case I give no answer, because the facts found are not, 
in my opinion, sufficient’to put the case to the tests I have indicat- 
ed above. 

Turning now to the case now before us it seems to me that the 
facts thereof are not exactly what have been stated in the Order of 
Reference. Inthe judgment of my Lord the Chief Justicé will be 
found a careful and accurate summary , of the true position. It is 
apparent that the Civil Court has not yet fully and finally adjudi- 
cated upon the rights of Afazuddin. It is also clear that the deli- 
very of possession in execution of the decree in favour of the peti- 
tioner is of no avail as against Afaz uddin, and in the absence of any 
adjudication as regards Afazuddin’s share it was of very little use 
as an effective decision of the dispute as regards actual posession: 
I agree therefore in discharging the Rule. 

Cammiade, J.—I agree with my Lord the Chief Justice. The- 
section empowers Magistrates to take action in order to prevent 
breaches of the peace, and directs them to ascertain who is in 

actual possession at the date of the order in writing referred to in 
sub-section (1). The Magistrate is prohibited from enquiring into 

(1) (1927) 32 C.W. N 2755.47 C. L.J. 233. E 


2) (1916) 20 C, W. N. 796 ; 23 C. L. J. 555. 
(3) (1922) 27 C. W, N. 267 ; 37 C, L. J, 256, 
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the merits of the parties’ claims to possess, The only exception to 
the rule laid down that -actual possession at the date of the order 
under sub-section (x) shall be maintained is that provided in the 
proviso to sub-section (4) in cases of forcible dispossession within 
two months prior to the date of that order, In these circumstances, 
there can be no room for doubt as to the meaning of the section. 

There can also be no doubt that the word dispute used in the 
section means actual dispute, irrespective of the merits of the parties’ 
claims to possess the land. The object of the section is to prevent 
breaches of the peace ; and it is the duty of the Magistrate to 
interfere, wherever such a contingency arises, regardless of the 
good or bad faith of either of the parties. Even if there were no 
decree establishing the title of one of the parties to the land, bad 
faith might be imputed and proved. For instance, there may have 
been an encroachment subsequent to a formal partition by the 
Collector under the Estates Partition Act or after partition by act of 
parties followed by execution of a deed. If on each occasion the 
Magistrate had to enquire into the good faith of the parties before 
taking action, many breaches of the peace would occur. 

Disputes such as the one in the present case arise from the fact 
that decree-holders frequently do not take actual possession. ‘This 
is especially the case where the lands:are homestead lands in the 
occupation of the judgment-debtor. E If the decree-holder fears vio- 
lence on the part of the judgment-debtor, and ‘does not cause him 
to be removed from the land, he must suffer. He must insist on 
taking actual’ possession; and he must protect his possession 
after he has taken it, When the lands are arable lands, the 
decree-holder after taking possession should try and maintain 
his possession. At the very first act of trespass on the part of 
the judgment-debtor, he should seek the Magistrate’s pro- 
tection, If he waits till the judgment-debtor has re-established 
his possession, the Magistrate will have no authority to restore him 
to possession. Once the trespass of the ‘judgment-debtor has 
ripened into possession recognised by law, it is the duty of the 
Magistrate to maintain that posséssion and protect’ it, leaving the 
other party to seek his remedy in the Civil Court. 

The following order was passed $ 

We are unanimous that the Rule should be discharged. The 
order of the Court, therefore, is that the Rule is discharged. 


A. Te M. l Rule discharged. 
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APPELLATE CIVIL. 
Before Mr. Justice B. B. Ghose and Mr. Justice Cammiade, 


SRISH CHANDRA CHOUDHURY 
a. 
BHABA TARINI DEVI.* 


Revocation—Indian Succession Act (XXXIX of 1925), Sec, a63—‘Just casse’— 
‘useless or inoperatige’—Administrator nothing to do but to distribute 
legacies. 

Agrant of probate ot letters of administration cannot be revoked on the 
ground that the administrator has nothing further to do but simply to distribute 
the legacies, 

A grant does not become useless cr inoperative ifan administrator js acting 
under the grant and is capable of doing so. : 

Maladministration by the administrator is not a just cause for revocation of the 
grant : Annoda v, Kalikrishna (1). 

Appeal by the Opposite party. 

The facts of the case out of which this appeal arises are shortly 
these. Under a Will of one Ram Chandra Roy all his properties 
were given to the appellant Sris and-respondent’s husband Satis 
since dead. The Will also provided for two annuities, At the 
date when the present case was-instituted Srish the appellant was 
the administrator of the testator’s estate being appointed in that 
behalf by the District Judge of Faridpur. The present application 
for revocation of the grant was made by Bhabatarini, principally on 


‘the allegation that both the annuitants under the Will being dead 


the estate is fully administered and the grant has become useless 
and inoperative through circumstances and it is a just cause for 
revocation of the grant. The District Judge revoked the grant. 
Against that decision the present appeal was filed, It wasan admitted 
fact that both the annuitants under the Will were dead at the date 
of the above application. 


Babus Nirmal Chandra Chakrabarti (with him Babu Ajendra 
Nath Datta) for the Appellant: The application for revocation 
does not make out a just cause. 


* Appeal from Original Decree No. 33 of 1926, against the decree of -Tej 
Chandra Mitra, Esq., and Additional District Judge of Faridpur, dated the 21st 
November, 1925. i 

{1) (1896) I. L. R, 24 Cale. 95 (97). 
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perty to his two grandsons Satis and Sris and he maae piv... 
for payment of annuities to his daughter Bama Sundari and his 
daughter-in-law Sakhi Sundari. Letters of administration were 
granted to Bama Sundari in rgor and she. was administering the 
estate till her death on the arst June, 1923. After the death of 
Bama Sundari the present Opposite party Sris applied for grant of 
letters of administration for the unadministered portion of the 
estate. The present petitioner for revocation objected to it but 
letters were granted to the objector Sris on the rgth June, 19324. 
The other annuitant Sakhi Sundari died sometime in October 
1924. The present application was made by the widow of Satis 
for revocation of the letters of administration on the 21st March, 
1925. The grounds stated for revocation were two : 


(1) (1890) I. L. R, 17 Cale. 387. (2) (1901) L L. R. 26 Bom. 301. 
(3) (1921) 25 C. W. N. 977. (4) (1919) I. L- R. 47 Cale, 115. 
(5) (1906) To C. W. N, 662 ; I. L. R. 33 Calc. 657. 
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(1) That the estate having been fully administered, the grant 
has become useless and inoperative through circumstances : and 

(2) The opposite party to whom the grant was made has wil- 
fully and without reasonable cause omitted. to exhibit an inventory 
or account as ordered by the Court granting the administration, 

It has been found by the learned Judge below that the second 
ground has not been substantiated. As a matter of fact the 
administrator has rendered accounts. He has, however, made the 
order for revocation of the grant on the ground that the estate 
has been fully administered. There is some confusion of ideas 
when it is stated thatthe estate has been fully administered. 
Because, if the estate has been fully administered, there is no 
occasion for an application for revocation of the grant of the 
letters of administration. What the applicant for revocation must 
have meant is—and that seems to be the idea of the learned Judge, 
—that nothing further has to be done by the Administrator except 
to make over the legacies to the legatees. So long as the legacies 
are not paid, it cannot be said that the estate has been fully 
administered. The question, however, is whether the application 
comes within any of the provisions of section 263 of the Act, It 
is now well settled that the Courts in India can revoke a grant of 
letters of administration only according to the provisions of the 
section which previously was section 50 of the Probate and Admi- 
nistration-Act. [See the cases of Annoda Prosad Chatterjee y. Kali- 
hrishna Chatterjee (1) ; Official Trustee of Bengal v. Kumudini Dasi 
(2)]. It is observed by the learned Judge that the present appli- 
cation comes within clause (d) of the explanation of ‘just cause’ 
in section 263 ofthe Act and upon that ground he has madean 
order for revocation of the grant. The administrator appeals 
against that order and it is contended on his behalf that the 
present question does not come within that clause while it is con- 
tended on the other side thatit does. Under that clause it is 
provided that a ‘just cause’ shall be deemed to exist where “the 
grant has become useless and inoperative through circumstances.” 
It seems to me that it would be straining ‘the meaning of the 
expression ‘useless and inoperative’ if it is said that a grant 
becomes useless when the administrator has nothing more to do 
than to distribute the legacies to the several legatees, The illus- 
tration as to how a grant becomes useless and inoperative is given 
in illustration (viii) of section 263. It seems to me that the clause 
contemplates that there isan administrator who, however, under 


(1) (1896) L L. R. a4 Calc, 95- (a) (1910) I, La R. 37 Calc. 387, 
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certain circumstances is incapable of acting, so that the estate is 
practically without an administrator ; and it does not mean that 
there is an administrator but he is wilfully withholding the legacies 
payable under the Will, That would be maladministration by the 
administrator, but it bas been held that maladministration by an 
administrator is not a just cause for revocation of the grant. See 
the case of Annoda Prosad Chatierjee v. Kalikrishna Chatterjee (1). 
The grant does not become useless or inopsrative if an adminis- 
- trator is acting under the grant and is capable of doing so. Further, 
it would appear to be extremely inconvenient if the grant is 
revoked on the ground that the administrator has no further work 
to do and he ought to distribute the legacies at once. If that 
were done, difficulties and complications would arise and notwith- 
standing the saving provisions of section 297 as to what would 
happen when the grant of letters of administration is revoked, it 
would be difficuit for the administrator who has acted under such 
revoked grant to reimburse himself in respect of any payments 
made by him under the grant, The remedy of a legateé to obtain 
the legacy from the hands of the administrator is either by a suit 
for obtaining the legacy or for administration of the estate. (See 
the case of Okkoy Coomar Bonnerjee v. Koylash. Chunder Ghosal (2). 
It seems that the order of revocation made by the learned Judge 
does not fall within the provisions of the law and is, therefore 
wrongly made. 

It may be added that the learned vakils on either side could 
not point out any authority with regard to the question before us. 
It is well known that in England the right to revoke a grant is not 
limited, as here, by statutory provisions, No authority has been 
pointed out to us thatin England a grant of Probate or Letters of 
Administration was ever revoked on the ground that the adminis- 
trator has nothing further to do but simply to distribute the lega- 
cies and it seems to us that the power ofthe Courts in India 
should not be exercised with regard to the revocation of a grant 
under such circumstances. 

The appeal is, accordingly, decreed ; the judgment and order 
ofthe Court below must be set aside and the application dismissed. 
Having regard to the fact that there is no reason why the admini- 
trator should not distribute the legacies and it seems to us that he 
is in possession of the properties without any just reason, we make 
no order as to costs éither in this Court or in the Court below. 

A. T. M, Appeal decreed. 


(1) (1896) I. L, R. 24 Cale. 95 (97). (2) (1890) J, L, R, 17 Calc. 38y. 
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Before Sir George Claus Rankin, Knight, Chie 
and Mr. Justice M. N. Mukerji. 


BISWESWAR DASS MONDOL 
v. 


GURU CHARAN DAS.* 


Mortgage suit—Agent lends his own money in bena mi— 
enforceable—Religf under equity. 

Where a person engages‘an agent for arranging for a loar 
to get that loan on the best terms possible, He cannot put } 
in which his interests conflicl with his duty and without 
principal, he cannot validly lend his own money to his prin: 
he has adjusted. Such a transaction is not void altogett 
equity will avoid it in all cdses where the parties can be 3 
pasition. 

Appeal by the Plaintiff. 
Suit for enforcement of a simple mortgage } 
The material facts appear from the judgme 


Dr. Naresh Chandra Sen Gupta and Mr 
(Advocates) for the Appellant. 


Messrs. Jahnabi Charan Das Gupta and Surendra Lat 
(Advocates) for the Respondent, 

` The judgments of the Court were as follows :— 

Rankin C. J:—In this case, the plaintiff one Bisweswar brings 
his suit for the enforcement of a simple mortgage bond for a sum of 
Rs. 500 with interest, The defendant is one Guru Charan who is 
the nephew of one Ram Durlav—the plaintiffs father. The facts 
found by the learned District Judge are, in substance, these : 
Guru Charan bought certain land and, as regards that land, Ram 
Durlav was his bargadar. This land appears to have been let out 
to tenants and the management of the land and the receipt of the ` 
part of the produce which belonged to Guru Charan wera committ- 
ed to Ram Durlay who was his uncle. In these circumstances, 
Guru Charan at the time of the mortgage in question having got 


* Appeal from Appellate Decree No. 1598 of 1926, against the decree of G, C, 
Sankey Esq., District Judge of Mymensingh, dated, the 12th April, 1926, 
reversing the decrees of Babu Bepin Behary Maukerjee, Subordinate Judge rst 
Court, Mymensingh, dated the gth January, 1925 and 26th February, 1925 
respectively. i 
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into litigation, had need to raise a loan and commissioned Ram Civit. 
Durlav to arrange a loan for him, Ram Durlav represented that he 1928. 
had arranged the loan from one Satish Kabiraj ; but, in truth and ESA 

; A ; Bisweswar Dass 
in fact, the money that was being lent was being lent not by Mondol 


Satish Kabiraj at all but by Ram Durlav himself—-the plaintiff Bis- curu Charan Das. 
weswar being a mere dexamdar for Ram Durlav and not as Guru — 
Charan was told desamdar for Satis Kabiraj. Now, on these facts, Ransin, C F. 
the equitable principle is reasonably clear that, if A is B’s agent for 
-arranging for a loan, it is bis duty to get that loan on the best terms 

possible. He cannot put himself in a position in which his interests 

conflict with his duty and, without full disclosure to his principal, 

he cannot validly lend his own money to his principal upon terms 

which he has adjusted. Such a transaction is exactly like the 

transaction of an agent for sale buying the property for himself or 

like the transaction of a stock-broker who sells his own shares ins- 

tead of the shares of a third person. The effect of the breach of 

this fiduciary relationship which is inherent in all agencies is that 

the principal is entitled to regard the transaction as a voidable trans- 

action and to have it set aside in the usual way. The consequence 

is not that the mortgage in a case of this sort is void altogether but 

it iis voidable and equity will avoid it in all cases where the parties 

can be remitted to their former position. 

It is quite clear, therefore, that when Guru Charan was sued 
upon the mortgage in question in this case, he was entitled to take 
the equitable defence that this mortgage was voidable and to say 
“so far as I am concerned, here is your money back with 
interest at a reasonable rate and the mortgage must be set aside,” 
The question is whether, in these circumstances, the right of Guru ' 
Charan is not something farther. The learned Judge has held that 
Ram Durlay acting as an agent for the management of Guru 
Charan’s land had received the produce and dealt with it and had 
not accounted ta Guru Charan at the time of the mortgage. He has 

. further found that the reason why the name of Satis Kabiraj was 
put forward was that it was impossible to suppose that at that 
time Guru Charan would execute a mortgage in favour of Ram 
Durlav without finding out how much of his own money Ram Dur- 
lav had in his hand. In these circumstances, it seems to me that 
it is only right that the amount advanced upon this mortgage with 
interest should not be ordered to be brought into Court by Guru 
Charan and handed over to Ram Durlav without Ram Durlav first 
accounting for the various sums of money that he had received on 
behalf of Guru Charan. In my judgment, the equity in this case is 


En, 


— 
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that the mortgage is liable to be set aside and tbat the mortgagee 

«can only be given a charge upon the mortgaged subject for the net 
balance that is now due to him from Guru Charan, account being 
taken of all monies of Guru Charan in Ram Durlay’s hand. 

In my opinion, the learned Judge was wrong in dismissing the 
suit, It will be necessary to allow this appeal and to make an 
order declaring that, in the opinion of this Court, the mortgage sued 
upon should be set aside and that an account must be taken of the 
sums due from Ram Durlav to Guru Charan on all accounts 
and alsothat that account must include on the other side the 
sum of Rs, 500 which was lent and‘a proper rate of interest 
thereon—not necessarily the contractual rate—and that Ram 
Durlav is entitled to a charge upon the land comprised in the 
mortgage for the ultimate balance due to him if that sum be less 
than 500 rupees plus interest. The suit will be remitted to the 
trial Court for taking the account and making the proper decree. 

I think, howéver, on consideration, on the question of costs, that 
as the whole matter has been, on these findings, brought about by 
the conduct of Ram Durlav, it would be only right that Guru 
Charan should have his costs in the trial Court, before the District 
Judge and in this Court. Ram Durlav cannot in any event have 
a charge for more than Rs. 500 plus reasonable interest. 

Mukerji, J :—I agree. 

D, M. Q. Appeal allowed, 


PRIVY COUNCIL. 


Present: Viscount Sumner, Sir John Wallis and Sir Lancelot 
Sanderson, 


RAJAH BEJOY SINGH DUDHORIA ` i 
: D. 
SURENDRA NARAYAN SİNGH AND OTHERS. 


[ON APPEAL FROM THE HIGH COURT OF JUDICATURE AT FORT 
WILLIAM IN BENGAL] 
_ Patni lease—Excavations jor making bricks—Injunction. 


` Held, upon the true construction of the patni kabuliyat in suit, that the lessee 
under the patni taluk lease had no right to excavate the soil for the purpose of 
making bricks and thereby to cause substantial damage to the lands Jeased, and 
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that the plaintiff (the ramindar) was competent to suo foran injunction to restrain 
such user: Sashi Bhushan Misra v. Joti Prashad Singh Deo (1\; Satya 
Niranjan Chakravarti v, Ram Lal Kaviraj (2); Abhiram Goswami v, Shyama 
Charan Nandi (3); and Giridhari Singh v. Megk Lal Pandey (4)referred to. 

Appeal No. 51 of 1927 by the Plaintiff from a judgment and 
decree, dated the 26th February, 1925, of the High Court, Calcutta 
(Walmsley and D. Chakravarti, JJ), reversing a judgment and 
decree, dated the 3rst July, 1922, of the Subordinate Judge of Mur- 
shidabad. 


The material facts of the case appear sufficiently from their 
Lordships’ judgment. The case in the High Court is reported in 
I. L. R. 52 Cale. 655; 4r C. L. J. 527. 


Dunne K, C. and Raikes for the Appellant, 
De Gruyther K. C. and Dube for the Respondents. 
Their Lordships’ judgment was delivered by 


Sir Lancelot Sanderson : This is an appeal by the plaintiff 
in the suit from a judgment and decree of the High Court of Judi- 
cature in Bengal dated the 26th February, 1925, by which the 
decree of the learned Subordinate Judge of Murshidabad was revers- 
ed and the plaintifs suit was dismissed. i 

The plaintiff is the zemindar of the land, in respect of which the 
suit was brought, and the first defendant, Surendra Narayan Singh, 
is the assignee of a patni lease of the said land, which the plaintifi’s 
predecessor in title granted onthe 18th of July 1853. 

The other defendants are the lessees, to whom the first defen- 
dant’s predecessor sublet part of the land, which was the subject of 
the putni lease, for the purpose of making bricks, 

The learned Subordinate Judge granted a permanent injunction 
restraining the defendants from making excavations in the lands of 
the mehal for the purpose of making bricks, and directed that the 
first defendant should pay the sum of ro rupees to the plaintiff as 
damages. It was further ordered that the first defendant should 
pay an amount, specified in the decree, in respect of the plaintiff's 
costs. The defendants, 1, 2 and 3, appealed to the High Court, 
which allowed the defendants’ appeal and dismissed the plaintifi’s 
suit. 

The plaintiff filed across objection, which related to the 


(1) (1916) L. R. 44 L A. 46; I. L. R. 44 Cale, 585 ; 25 C. L, J. 265. 

_ (2) (1924) L. R. 52 I, A. 109; I. L. R. 4 Pat 244. 
(3) (1909) L. R. 36 I. A. 148; I. L. R, 36 Calc. 1003; 10 C, L. J. 284. 
(4) (1917) L. R. 44 L A. 246; 1. L. R. 45 Cale. 87. 
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PC amount of damages, This cross objection was dismissed, and it 
1928. was further ordered that the plaintiff should pay the defendant- 
appellants’ costs of the appeal and of the trial. 

The main point which has been argued on this appeal is that 
which was raised by the fourth issue, viz., “ Have the defendants 


the right to use the lands of the mehal ‘for the purpose of making 


Rajah Bejoy Singh 
Dad aao ria 
Sureadre’ Nertyan 
Singh. « 


Sir Lancelot bricks?” 
Sanderson. The plaintiff contendel that the defendants had no right to 
~ make excavations in the land for the purpose of making bricks, and 
thereby to cause substantial damage, whereas the defendants 
contended that they had such right. i 

It appears from the terms of the patni kabuliyat of the 18th 
July, 1853, that eight tarafs, with the exception of the former 
zemindar’s Brohmottur and other Lakhiraj properties, constituting 
the entire zemindari, including all interests therein, and Jalkar, Ban- 
kar, Fulkar, Beels and Jhils were settled with the first defendant’s 
predecessor, at the annual jama of Rs. 11,000, exclusive of certain 
charges and expenses therein specified ; a premium of Rs. 13,000 
was paid in respect of the lease. The grant to the lessee was des- 
cribed as a “ Muffasil Patni Taluk Lease according to the provi- 
sions of Regulation VIII of 1819,” 

The lease provided for the payment of the rental by certain 
specified instalments and that, on breach of the instalments, the 
zemindar should, according to the provisions of Regulation VIII 
of 1819, realise by attachment and sale of the patni interest the 
arrears, together with interest for default of instalment and costs. 
It contained further provision that, in the event of non-realisation 
of the said rents, interest and costs by the sale of the patni interest, 
the same might be realised by the sale of the lessee’s moveable and 
immoveable properties. 

The lease contained the following clause :— 

“ I shall not cut the trees myself, nor shall allow anybody else 
to cut them. In the case of cutting down trees other than timber 
trees and non-fruitbearing trees, I shall give you information before- 
hand, and, on obtaining a letter, shall cut them down. And with- 
out a.sanad signed by you, I shall not excavate a tank myself, nor 
shall permit anybody else to do so.” 

It was provided that the lessee should possess and enjoy the 
patni mehal down to sons and sons’ sons, etc, on Payment of the 
rents thereof. ' 

It was argued on behalf of the plaintiftappellant that the clay 
used for themaking of bricks must be regarded as a mineral, 
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and that the patni lease did not carry a right to the minerals in 
view of the fact that there was no express grant of the minerals in 
the lease. Reliance was placed upon the decision in Saski 
Bhushan Misra v. Joti Prashad Singh Deo (1), and particularly upon 
upon a passage in the judgment at page 53, which is as follows :— 

“ These decisions, therefore, have laid down a principle which 
applies to and concludes the present dispute. They establish that, 
when a grant is made by a zemindar of a tenure at a fixed rent, 
although the tenure may be permanent, heritable and transferable, 
minerals will not be held to have formed part of the grant in the 
absence of express evidence to that effect.” 

It was, however, argued on behalf of the respondents that the 
above-mentioned decision was not given with reference to 
such a patni taluk lease, as is under consideration in this appeal, 
and reference was made to the case of Satya Niranjan Chakra- 
varti y, Ram Lal Kaviraj (2), in which it was held that, so far as 

direct decision of the Board is concerned, the question whether 
a patni tenure, without more said, transfers all the rights 
of the zemindar, including the right to the minerals, is still open, 
and that the question depended upon what is the true nature of a 
patni tenure. Their Lordships in that case referred to the passage 
in the judgment in 44 I.A., p. 46, which has been quoted above, 
and stated that— 

“ That only means that the mere fact of a lease being perma- 
nent, transferable and heritable does not necessarily carry with it 
the result that the lessee has all zemindari rights.” 


It was contended on behalf of the respondents that under the 
grant of 18th July, 1853, all the interest which the grantor had in 
the land passed to the grantee, that under the Regulation VIII 
of 1819 there was no right of re-entry or forfeiture for failure to pay 
the rent, and that the only means of realising arrears of rent wasa 
sale by public auction in accordance with Clause III (3) of the 
above-mentioned Regulation. 


On the other hand, it was argued on behalf of the appellant that 
the grant did not pass the property in the soil, -but only entitled 
the grantee to possession as long as he continued to pay the rent 
and perform the conditions stipulated in the grant ; that the grantee 
was a leaseholder only, and that the terms of the lease must be 
construed in order to ascertain what was the subject and the extent 
of the grant, and that upon the true construction of the lease the 


f1) (1916) L. R- 441. A. 46. (2) (1924) L, R. §2 I, A. 109. 
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right to excavate the soil for the purpose of making bricks was not 
included in the grant. 

The question, therefore, to be considered is, what is the nature 
and extent of the grant in this case ? As already stated, the descrip- 
tion in the grant of 18th July, 1853, is “a Maffasil Patni Taluk 
Lease according to the provisions of Regulation VIII of 1819.” 

The preamble to the said Regulation refers, among other matters, 
to the liberty and privilege of zemindars, paying revenue 
to Government, to grant “talooks or other leases, fixing rent in 
perpetuity at their discretion.” A further recital mentions the 
fact that, in the exercise of this privilege, a tenure which was called 
“ putnee tenure” had been created by certain zemindars, and that 
it had become necessary to define the nature of the property given 
and acquired on the creation of a putnee taluk as above described, 
and to fix the process by which the said tenures are to be brought 
to sale for arrears. 

In Clause II it was declared that leases fixing rent in perpetuity, 
or for a longer term than 10 years, were valid. 

Clause III is as follows :— 

“III #irst—The tenures known by the name of putnee 
talooks, as described in the preamble to this Regulation, shall be 
deemed to be valid tenures in perpetuity, according to the terms of 
the engagements under which they are held. They are heritable 
by their conditions; and it is hereby further declared that they are 
capable of being transferred by sale, gift or otherwise, at the dis- 
cretion of the holder, as well as answerable for his personal debts, 
and subject to the process of the Courts of Judicature, in the same 
manner as other real property. ' 

“ Second—Putnee talookdars are hereby declared to possess the 
right of letting out the lands composing their talooks in any manner 
they may deem most conducive to their interest, and any engage- 
ments so entered into by such talookdars with others shall be legal 
and binding between the parties to the same, their heirs and 
assignees $ provided, however, that no such engagements shall 
operate to the prejudice of the right of the zemindar to hold the 
superior tenure answerable for any arrear of his rent, in the state in 
which he granted it, and free of all incumbrance resulting from 
the act of his tenant.” 


“ Third.—In case of an arrear occurring upon any tenure of the 
description alluded to in the first clause of this section, it shall not 
be liable to be cancelled for the same, under the rule contained in 
the seventh clause of Section XV, Regulation VII, 1799, for leases 
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conveying a limited interest in the land ; but the tenure shall be 
brought to sale by public auction, and the holder of the tenure will 
be entitled to any excess in the proceeds of such sale, beyond the 
amount of the arrear of rent due ; subject, however, to the provi- 
sions contained in Section XVII of this Regulation.” f 

For the purpose of ascertaining the nature of a “talook” reference 
was made to Regulation VIII of 1793, Clauses V -and VII. It 
appears from the said clauses that a talookdar may be the actual 
proprietor of the land, or he may be a leaseholder only, and he is 
the latter if the talook is held under a writing insanad from a zemin- 
dar which does not expressly transfer the property in the soil, but 
only entitles the talookdar to possession so long as he continues to 
discharge the rent or perform the conditions stipulated therein. 

Their Lordships are of opinion that the terms of the grant of 
18th July, 1853, show that there was no transfer of the property 
in the soil and that the intention of the parties was that the grantee 
should be a leaseholder only. 

It was, however, argued on behalf of the respondents that, even 
if the grant were considered as a lease, the plaintiffs pre- 
decessor, after the grant had been made, had no interest in the 


land or in the way in which it was used ; that his only right was to - 


receive the rent, and in default of payment to bring the patni tenure 
to sale in the manner prescribed in Regulation VIII of 1819, and 
consequently the plaintiff’s suit would not lie. 

Their Lordships are not able to accept that argument. 

A man who, being the owner of land, grants a lease in perpetuity, 
carves a subordinate interest out of his own and does not annihilate 
his interest. This result is to be inferred from the word “ease,” 
which implies an interest still remaining in the lessor, See Ad;iram 
Goswami v. Shyama Charan Nandi (1). 

The grant of 18th July, 1853, was clearly a lease and the inten- 
tion of the parties is to be gathered from the terms of the grant, and 
if it be found that the grantee or his assigns is using the subject 
of the lease in a way not contemplated by the grant, the fact that it 
was made in accordance with the terms of Regulation VIII of 1819 
is not sufficient to prevent the plaintiff from suing for the purpose of 
obtaining an injunction to restrain such user. 

The question still remains, what was the subject of the lease ? 

It was contended on behalf of the respondents that the terms of 
the lease, and especially the words “the entire zemindari, including 
all interests therein,” show that it was intended to grant a lease not 


(1) (19%) L. R. 36 I. A. 148 (167). 
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only of the surface of the land, but also of the subsoil, with a right 
to use the same for any purpose which the grantee wished, even if 
such user caused substantial damage to the subject of the lease. 

In their Lordships’ opinion, the expression “including all 
interests therein” does not increase the corpus of the subject of the 
lease. 

In Girdhari Singh v. Megh Lal Pandey (1), it was held that the 
expression “with all rights,” which was amplified as meaning “with 
all right, title and interest,” only gave expressly what might other- 
wise quite well have been implied, viz., that the corpus, being once | 
ascertained, there will’ be carried with it all rights appurtenant 
thereto, including not only possession of the subject itself, but, it 
may be, of rights of passage, water or the like which enure to the 
subject of the lease and may even be derivable from outside 
properties. 

In that case attention was drawn to the point that the essential 
characteristic of a lease is that the subject is one which is occupied 
and enjoyed and the corpus of which does not in the nature of 
things and by reason of the user disappear. 

In their Lordships’ opinion the intention of the parties as to 
what was the subject and extent of the lease must depend upon the 
true construction of the terms of the grant of 18th July, 1853. 

It contains no reference to minerals or to the subsoil ; or to the 
right to excavate for making bricks. There is nothing in the lease 
to suggest that the land included therein was to be put to any use 
other than that to which the zemindari lands were subject at the 
time of the lease. 

On the other hand, the. lease contains restrictive covenants 
relating to the cutting of trees and the excavation of the land for the 
purpose of a tank without a sanad signed by the zemindar, which 
are inconsistent with a grant of the lands with an unlimited and 
unrestricted power to the grantee to use the lands in any way which 
he desired, including the excavation of clay for brickmaking and 
causing thereby substantial damage to the land, 

On a consideration of all the terms of the lease, their Lordships 
are of opinion that it was not intended bythe parties that the 
grantee should be entitled to use the lands for the purpose of 
making bricks. 

In view of this decision it is not necessary for their Lordships to 
express any opinion on the question whether the substance used for 
the making of bricks in this case would come within the meaning of 


(1) (1917) L. R. 44 I. A, 246 (250). 
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the word “minerals,” It is sufficient to hold that on the true ton- 
struction of the terms of the lease no right to use the lands so leased 
for making bricks and causing substantial damage thereto was 
granted. i 

The learned Judge who tried the case held that, in consequence 
of the excavations made for the purpose of brick making, there 


had been substantial damage to and deterioration of the property, . 


and on the sixth issue that he was not satisfied that there were such 
brick kilns on the mehal as alleged by the defendants, or that any 
brick kiln was made with the plaintiff's knowledge. He held, 
further, that the plaintiff protested assoonas he came to know 
about the kilns onthe disputed lands, and that the suit was not 
barred by estoppel, acquiescence, waiver or delay. 

The learned Judge arrived at the above-mentioned conclusions, 
relying partly upon documentary evidence and partly upon oral 
evidence, and their Lordships do not find sufficient reasons for 
differing from the said conclusions of fact. 

It has been found that the defendants had no right to use the 
land for the purpose of making bricks, that they did so use it, and 
thereby caused substantial da mage. l 

It appears from the written statements that they alleged that they 
were entitled to use the lands, the subject of the lease, as they liked, 
and were at liberty to make excavations for preparing brick kilns in 
all the lands and to make the land unfit for habitation or cultivation, 
This allegation they maintained at the trial and throughout the 
subsequent proceedings. 

In these circumstances the plaintiff is entitled to the injunction 
and to the damages which the learned Judge granted. 

Their Lordships, therefore, are of òpinion that the appeal should 
be allowed, that the decree of the High Court should be set aside, 
that the decree of the Subordinate Judge should be restored, and 
that the defendants should pay the plaintif’s costsin the High 
Court and of this appeal. They will humbly advise His Majesty 
accordingly, f i i 

T. L. Wilson & Co,: Solicitors for the Appellant. 

Watkins & Hunter: Solicitors for the Respondents. 


K. J. R. l Appeal allowed, 
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Before Sir Zahid Suhrawardy, Knight, Judge, ana 
Mr. Justice Garlick, 


PURNA CHANDRA KHAN AND ANOTHER 
D. 
NALINI KANTA KHAN AND orHeErs* 


Representative suit—Ctoil Procedure Code (Act V of 1908), O. 1 R. 8—~Admission 
of defendant's plea by some of the plaintiffs. 
Under order 1 rule 8 of the Code of Civil Procedure, the necessary conditions 
are that there should be numerous persons having the same interest in one suit and 
some of them has obtained the permission of the Court to sue on their behalf. 


The two original plaintiffs brought a suit for recovery of rent from the defen- 
dants in respect of some lands which they held and which belonged to the village 
deity, They were entitled in the name of the village community to realise the 
rent payable to the Thakur. The entire village community included the defen- 
dants also and was the shebait of the Thakur. They appointed these two plain- 
tiffs for collecting rent due to the Thakur, The rent was claimed from the defen- 
dants at Rs, 25-8as.a year. The defendants admitted it to be Rs. 14-4 as. 
Sometime after the institution of the suit, 18 villagers applied to be added as 
plaintiffs, and they were so added. These added plaintiffs admitted the defendants’ 
case and the rate of rent mentioned by them. It was contended that as some of 
the plaintiffs supported the defendants’ case, the original plaintiffs lost their repre- 
sentative character, and could not maintain a suit under O. 1, R. 8 of the Code of 
Civil Procedure : 

Held, that the admission of the added plaintiffs did not take away the repre- 
sentative character of the plaintiffs at the institution of the suit: Aarkisandas v. 
Chhaganlal (1) distinguished. 

Appeal by the Defendants, 

Suit for recovery of rent. 

The material facts appear from the judgment. 

Babu Urukramdas Chakravarti for the Appellants. 

Messrs. Khitish Chandra Chakravarti and Panchanan Ghosal for 
the Respondents. 

The judgment of the Court was as follows :— 

The two fpersons who are now the respondents before us 
brought a suit for recovery of rent from the defendants in 
respect of some lands which they hold and which belong to a 


# Appeal from Appellate Decree No. 1390 of 1926, against the decree of Mr. 
J. C. Banerji, Subordinate Judge of Howrah, dated the 4th March, 1926, affirm- 
ing that of Babu Surendra Nath Mitra, Munsiff, and Court of Uluberia, dated the 
16th April, 1924. $ 

(1) (1913) L L, R. 40 Bom. 158. 


Vor. XLVİIL.] HIGH COURT; 


village deity called Shib Thakur, The two original plaintiffs claimed 
to be collecting shebaits of the Thakur and said that they were 
chosen as the persons who were entitled in the name of the village 
community to realise the rent payable to the Thakurs, The entire 
village community was the shebait of the Thakurand they had 
appointed these two plaintiffs for collecting rent due to the Thakur. 
The community included the present defendants also, The rent 
was Claimed from the defendants at Rs. 25-8-o a year. The defen- 


dants admitted it to be Rs, 14-4-0 a year. Both the Courts below- 


have believed the plaintiffs’ evidence and given a decree against the 
defendants. Some time after the institution of the suit 18 villagers 
applied to be added as plaintiffs, and they were so added. These 
added plaintiffs did not take any exception to any statement of the 
plaintiffs in the trial Court ; but some of them gave evidence in 
support of the defendants. Inthe appellate Court they filed a 
petition admitting the defendants’ case and the rate of rent men- 
tioned by them. 

It is argued in this appeal on behalf of the defendants that some 
of the plaintiffs having supported the defendants’ case, the original 
plaintiffs have lost their representative character and are unable to 
maintain the suit under order 1 rule 8 Code of Civil Procedure ; and 
in support of this reliance has been placed on Harkisandas Shivlal 
v. Chhaganlal Narsidas (1), In that case some personsof the 
caste of Banias brought a suit against the defendants for accounts 
~and for recovery from them the amount as might be found due. It 
was found that the meeting at which the plaintiffs said that they 
were authorised to institute the suit was irregularly convened. The 
plaintifs attempted to prove subsequent acquiescence of the caste 
members of their proceeding with the suit. This evidence was 
regarded by the Court as valueless. On these facts the learned 
Judges held that the plaintiffs could not represent nor sue on behalf 
of those numerous members of the community on whose behalf they 
purported to have brought the suit as they were in diametrical 
opposition to them in the controversy. The facts of that case are 
not similar to those of the present one. There is no denial in this 
case that the plaintiffs were appointed collecting shebaits by the 
village community, Their right to proceed with the suit was not as 
a matter of fact seriously challenged. After the suit was brought it 
was easy enough for any defendant to get some member of a large 
community whom the plaintiffs represent to side with him, But 
that does not take away the representative character of the plain- 
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tifs at the institution of the suit, . Itis not necessary to consider 
the ratio of the Bombay case ; buton a plain reading of rule 8 
order r, it will appear that the ne cessary conditions are that there 
should bə numerous persons hav ing the same interest in one suit 
and some of them has obtained the permission of the Court to sue 
on their behalf. Ifthe contention of the appellant be accepted, 
namely that when some persons out of the numerous persons whose 
interest is common in the suit subsequently side with the defendants 


(and it should be noticed that the defendants are also some mem- 


bers of the community) it will be almost impossible to continue any 
representative suit for itis never difficult fora party to win over 
on his side some of the members of the class on whose behalf the 


suit is brought. This objection is therefore overruled. 


Then it is argued that as some of the plaintiffs have accepted the 
defendants’ case no decree should have.been passed inthe suit. 
But the 18 added plaintiffs were added five months before the 
hearing of the suit; there was no amendment of the plaint and 
they did not take any action in the matter. Two of them only gave 
their evidence in the trial Court in favour of the defendants. But 
in the appellate Court they filed a petition supporting the defen- 
dants, Wedonot think that there was any change in the consti- 
tution of the suit. 

The last point taken is with reference toa certain document 
which was executed by one of the defendants co-sharer stating the 
rent as Rs, 14-4-0. One of the plaintiffs’ witnesses was a witness to 
that document. There is no question of law connected with this 
point as the Court of appeal below has refused to give much impor- 
tance to this document. 


The appeal fails and is dismissed with costs, 
A. T. M. Appeal dismissed. 


Vou, XLVIII] _ HIGH COURT. 


Before Mr, Justice M. N. Mukerji and Mr. Justice 
N. K, Basu, 


BHUDEB CHATTERJEE AND OTHERS 
D. 


ASUTOSH GANGOPADHAYA AND OTHERS.* 


Partition—Hissanama, if to be stamped and registered—PlaintifPs failure 
to prove title—Poessession according to Hissanama for a long period, 

A Hissanama not beiang a deed of partition nor a deed of gift buta memoran- 
dum in which one of the parties purports to acknowledge the fact that he is taking 
away a certain share of the property, the remaining share belonging to others, does 
not require to be stamped nor to he registered. It is merely a record of the family 
arrangement. 


Although the plaintiff failed to prove specific case of title to property, the fact 
of his and his predecessors in title being in possession for about 6o years ander 
the Hissanama, entitles him an allotment in respect of share mentioned ia the 
Hissanama in the property. 


Appeal by Defendants Nos. 2, 3 and 5. 
Suit for partition, 
The material facts appear from the judgment. 


Babus Surendra Nath Ghosal and Jyotish Chandra Sarkar for the 
Appellants. 


Babu Orukramdas Chakravarti for the Respondents, 


The judgment of the Court was as follows :— 

The suit which has given rise to this appeal was for parti- 
tion. The Courts below have concurrently decreed the suit, 
Some of the defendants have then preferred this appeal. Shortly 
put, the plaintiffs are the descendants of one Mathura who happened 
to be one of the sons of Mangala Devi, daughter of one Lakhi 
Kanta Tapadar, the original owner. The defendants are the descen- 
dants of Ram Bishnu, another son of Mangala. The plaintiffs 
claimed an 8 annas share of the properties which had originally 
belonged to Lakhi Kanta and had descended to them through 
Mathura from Mangala. The Courts below held that Mathura 
predeceased Mangala and that therefore the plaintiffs failed to prove 
the title which they had set up inthe plaint. The said Courts, 


* Appeal from Appellate Decrees No. 383 of 1926, against the decree of Babu 
Jamini Kanta Mukerji, Subordinate Judge of Asansole, dated the sth Septem- 
ber, 1925, affirming that of Babu Kunja Behari Ballav, Munsiff of Asansole, 
dated the 18th August, 1934. 


Fune, 22. 


279 


280 


Crvin. 


1928. 
veras 
Bhudeb Chatterjee 


vV., 
Asutosh Gango- 
padhaya. 


ew o . 


THE CALCUTTA LAW JOURNAL, [Vor. XLVIII. 


however, proceeded on the basis of a hissanama which wasa docu- 
ment dated 1269 B. S, and which purported to record the fact that 
the predecessors of the plaintiffs nam ely the three sons of Mathura, 
had an 8 annas share in the property. Two arguments have been 
advanced before us on behalf of the appellants. It has been argued 
in the first place that the document was inadmissible in evidence 
inasmuch as it was not stamped and registered as it should have 
been. This argument in our opinion is not sound, because the 
document is neither a deed of partition nor of a deed of gift, being 
merely a memorandum in which Rar Bishnu purported to acknow- 
ledge the fact that he was taking away an 8 anna share of the pro- 
perty, the remaining share belo nging to Umesh and others. It was, 
therefore, a document which did not require to be stamped, nor 
need it have been registered. It was merely a record of the family 
arrangement, which, as has been found by the Courts below, was 
also given effect to subs equently on the death of Mangala. Then 
it is said that the document was executed at a time when Mangala 
was alive ; and for that reason it has been urged that Ram Bishnu 
could not have entered into any arrangement with regard to the 
property as he had merely a chance of succession at that point of 
time. As regards that matter it may be said that there was no 
difficulty on the part of Ram Bishnu in acknowledging the fact that 
he himself had so much sh are in the property. Regarded as a docu- 
ment reciting the facts as they stood at the time the document is 
entirely unobjectionable. The findings of the Subordinate Judge 
are that after the death of Mangala the arrangement recorded in this 
Hissanama was also given effect to and that since then for a period 
of 60 years or more the plaintiffs had been enjoying the usufruct of 
the land getting a share of the paddy and being in possession of the 
homestead. 


The next contention that has been urged is that inasmuch as the 
plaintiffs had failed to prove their case because it was found that 
Mathura had predeceased Mangala, the Courts below were in error 
in giving to them a decree on the footing of a new and inconsistent 
case. Itis true that the specific case of title as to the property 
having descended to them from Mangala through Mathura failed, 
But still, what was relied upon by the Courts below was that 
inasmuch as the plaintiffs and their predecessors had been in posses- 
sion for a very long period at least since 1269 B, S. the Hissanama 
having spoken of the half share belonging to them, that possession 
was referable to a legal origin ; and the learned Munsiff distinctly 
held “on the basis of the Hissanama which speaks of half share, J 


VoL, XLVIIT.] HIGH COURT, , 


find that Dinesh and Kirti have 8 anna title to the disputed pro- 
perty.” Whatever may be the origin of the title, on the face of the 
Hissanama that title had a legal origin, and that in our opinion was 
sufficient to entitle the plaintiffs toan allotment in respect of an 8 
as, share in the properties, 

For these reasons, we are of opinion, that the appeal should fail. 
We accordingly dismiss it with costs. 


ALT. M, Appeal dismissed, 


Before Sir George Claus Rankin, Knight, Chief Justice and 
Mr, Justice M. N. Mukerji. 


ABINASH CHANDRA BAIDYANIDHI BHATTACHARJEE 
v. 
DASARATH MALO AND OTHERS,* 


Attestation—Morigage bond—~ Person putting his name under the heading ‘scribe’ 
if an attesting witness — Civil Procedure Code (Act V of 1908), O. 41 R. 33,~ 
Decree, 7 versal of—Suit, if to be dismissed as against non-appealing party 
—Discretion. s 
Tho mere fact that a person is a scribe or that he put the word ‘scribe’, 

after his name will notin itself show that he has not put bis signature on tho 

document by way of saying that he had seen the instrument executed, 


Where under the separate heading ‘ scribe? a man has put his name, it is 
erroneous to hold as a matter of law that, cven although on the construction of 
the document the name is put alio intuitu, the fact that the name is on the docu- 
ment at all makes the man an attesting witness: Raj Narain v, Abdur Rakim(1) 
and Radha Mohan 4. Nripendra (2) commented on. Dinamoyee v. Bon Bekari (3) 

_ explained, 

An appellate Court should exercise proper discretion under O, 41 R. 33 of the 
Code of Civil Procedure in dismissing a suit not only against the appellant, defen- 
dant No. 2, a transferee of part of the mortgaged property, but also as against 
the mortgagor, defendant No. 1, who did not contest the decree. In the present 
case, the Judge should have confined himself to the case of defendant No. 2. 


# Appeal from Appellate decree No. 1551 of 1926, against the decree of Babu 
Nata Behari Ghose, Subordinate Judge, 4th Court, of Dacca, dated the Ist 
March, 1926 reversing that of Moulvi S. Rahaman, Munsiff, 3rd Court, of Nåra- 
yangunj, dated the 3rd April, 1925. 

(1) (1901) 5 C. W. N. 454. (2) (1927) 47 C. L. J. 118. 

(3) (1902) 7 C. W. N. 160, 
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Appeal by the Plaintiff. 
Suit on mortgage. 
The material facts appear from the judgment. 


Babus Hemendra Kumar Das and Priya Nath Dutt for the 
Appellant. 


Babus Govinda Chandr: De Roy aut Hiran Kumar Roy for the 
Respondent (Defendant No. 2). 


The judgments of the Court were as follows : 


Rankin, C. J:—In this case, the plaintiff brought his suit upon 
a mortgage bond. The Munsif decreed the suit for the full amount 
holding that the execution of the bond had been proved and hold- 
ing also as regards defendant No.2 (who was interested because 
subsequently to the mortgage bond he had purchased a tin hut 
which was part of the mortgaged subjects) that the plaintiff’s claim 
prevailed against the claim of the defendant No. 2. The defendant 
No, 2’s case was that he had purchased the tin hut not from the 
mortgagor but from another, However, the Munsif decreed the 
suit both as regards the tin hut and the land. So far as the defen- 
dant No, 1 is concerned, he did not appear at the trial to contest 
the suit, The‘contest was between the plaintiff and the defendant 
No. 2 throughout The defendant: No. 2 appealed to the lower 
appellate Court and the first ground he took was that this mortgage 
was invalid because it had not been properly attested as required 
by law. On that issue, the learned Subordinate Judge of Dacca 
found for the appellant and held that the mortgage bond was 
not attested as required by law. 

Now, when we come to look into the matter, we find that there 
are two people who are put forward as attesting witnesses, As to 
one, there-can be no doubt at all because he was a person 
who was present at the time of the execution and who put his 
name down on the instrument to authenticate its execution, 
As regards the other, the position is this : that man was, in fact, 


the scribe or the person who wrote the document out. He put 


his name to a statement in the margin to the effect that he 
had read the document out to the executant and also that he had 
put in certain alterations at the executant’s desire. This statement 
he affirmed with his signature and it is reasonably clear that he 


-put his signature down for that purpose before the document was 


executed at all, There is, however, another part of the document 
on which the same man’s signature appears. Underneath the word 
“ scribe” the man has put his name, It is not a case where a person 
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has put his name with the word “scribe” after it by way of extra 
information. It isa case where the man has put his name under 
the heading “ scribe.” The question is whether, in these crircum- 


Crvin, 

1928. 

Soe 
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stances, this man is an attesting witness so as to satisfy the require- Baidyanidhi Bhatta- 


ments of the law. The appellant says that the trial Court is to 
go into the evidence to find out from the oral evidence of the man 
—if he is available—whether or not he put his name down with the 
object of attesting the document. It is contended also that it does 
not matter for what purpose that signature was put down and that, 
as a matter of law, it is a good attestation, That contention is bas- 
ed upon certain cases of this Court. The first case that is relied 
upon is the case of Raj Narain Ghosh vy, Abdur Rahim (1) being a 
decision of Mr, Justice Harington, In that case, the document is 
not well described in the report; but it is said that the plaintiff 
called a person who was described in the deed as the writer of the 
mortgage and the learned Judge said that he was of opinion that a 
person who was present and witnessed the execution of the deed 
and whose name appeared on the document was a competent wit- 
ness to prove the execution of the deed. In other words, he held 
that the person was a good attesting witness if he was present and 
witnessed the execution and his name appeared on the document 
at all for whatever purpose and in whatever manner, Whether that 
decision on the particular document before the Court was right or 
wrong, I have no materials before me to say. But it does appear to 
me that the learned Judge’s exposition of the law is somewhat too 
wide. The next case relied upon is the case of Dinamoyee Debi v. 
Bon Behari Kapur (2). That was a case of a woman who executed 
a document by making her mark and underneath her mark was 
written her name “ by the pen of so and so.” These words were 
written in the ordinary way of “bakalam” signature as written in 
India,, and the Court held that the person who wrote down the 
statement that the mark was the lady’s mark and the statement 
that her name was written by his pen was an attesting witness. 
That is a very different case from the present case and from the 
case before Mr. Justice Harington and I have no doubt that that 
decision was perfectly right because the man had put his name 
down on the document by way of saying that the lady had execut- 
ed in his presence. The next case is the case of Jagannath Khan 
v. Bajrang Das Agarwalla (3). There again the document and the 
facts are not too clear, But it would seem that the name of the 
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writer—the name of the witness in question—was put somehow 
upon the instrument but apparently only for the purpose of saying 
that he was the writer of the bond ; and the learned Judges there 
differing from certain decisions of the Allahabad and the Patna 
High Courts and proceeding upon the two cases which I have 
mentioned took the view that a person who was present and witnes- 
sed the execution of the deed and whose name appeared on the 
document though he was therein described merely as the writer 
of the deed was a competent witness. 

Now, we have by recent legislation had a definition of “ attest- 
ed” given by Act XXVII of 1926 and that definition has been 
made retrospective by an Act of 1927, The definition is “‘ attest- 
ed” in relation to an instrument, means attested by two 
or more witnesses each of whom has seen the executant 
sign or affix his mark to the instrument, or has seen some 
other person sign the instrument in the presence and 
by the direction of the executant or has received from the 
executant a personal acknowledgment of his signature or 
mark, or of the signature of such other person, and each of whom 
has signed the instrument in the presence of the executant ; but 
it shall not be necessary that more than one of such witnesses 
shall have been present at the same time, and no particular form 
of attestation shall be necessary.” Now, the word “ attested” 
is the word to be defined because that word when it is used in the 
Statute with reference to an instrument is really a shorthand ex- 
pression and the meaning of it is given at length in this Act—Act 
XXVII of 1926. The word “attested’? occurs not merely as the 
thing to be defined but asa part of the definition or explanation 
and it remains therefore, to enquire, in cases such as the present, 
what is meant by saying that a document has been attested or that 
its execution has been attested. In my judgment, the matter is 
reasonably clear, A person may be a witness to the execution of 
a mortgage or a Will and yet may not have written his name at the 
time by way of saying that he was a witness, It is quite clear 
‘that in India no formal attestation clause is necessary. Ordinarily 
a string of signatures towards the end of an instrument or some- 
‘where on the instrument without any explanation will be quite 
sufficient to show that the persons put their signatures by way of 
saying that they had seen the document executed or had received 
an acknowledgement, Again, the mere fact that a person is the 
scribe or that he puts the word ‘scribe’ after his name will not, in 
itself, show that he has not put his signature on the document by 
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way of saying that he had seen the instrument executed, Such a 
signature often occurs under the heading ‘witness’ or, at least 
among a lot of signatures put down without any explanation but 
obviously as the signature of witnesses. The present case {s not of 
that sort. The present case is where under the separate heading 
“scribe” the man has put his name. The question is whether it is 
tight to hold as a matter of law that, even although on the cons- 
truction of the document the name is put ao isfuitu* ; the fact that 
the name is on the document at all makes the man an attesting 
witness. In my judgment, any such proposition is erroneous. A 
man’s name may be put on the instrument by way of authenticat- 
ing a statement that the supposed testator did not execute. It may 
be put by way of professional advertisement to show that he acted 
as the scribe or by way of showing that he acted as the scribe for 
other purposes than professional advertisement. It may be put 
down for authenticating a particular correction in the body of the 
deed. In all those cases, it seems to me wrong to say that because 
the man’s signature is on the document at all—disregarding the pur- 
pose for which itis on the document and disregarding altogether 
what his signature is put to authenticate—the’ man in question is 
an attesting witness. To take the ordinary case a man is an attesting 
witness when he has seen the execution of the instrument and has 
put his name on the document by way of saying at the:time that he 
has seen the execution of the document. To meet cases where the 
execution is not seen but is acknowledged, this definition would 
have to be extended, The present is not suchacase, The pur- 
pose of requiring an attesting witness would be entirely defeated by 
any other rule. The object is that when the factum of the docu- 
ment comes into question—it may be years afterwards the document 
shall be proved by the evidence of witnesses who have this to 
vouch for the truth of their evidence—{I take again the ordinary 
case)—the consideration that not only do ‘they now say that at the 
time when they were present they saw and witnessed the execution, 
but they are able to go on to say “I put my signature on the 
instrument at the time by way of saying then what I am saying 
now, namely, that it was executed and that I saw it executed.” 
Any other meaning given to the word attestation reduces the whole 
purpose of this requirement to an absurdity. It seems to me that 
the'definition, if I may so call it, given by Act XXVII of 1926 
would be entirely perverted if the word “‘attested” which appears 
*Meaning, with a collateral motive, a motiy other than the proper and 
rofessed one—Ed, : ‘ 
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at the beginning of the definition is not correctly considered. For 
these reasons, it appears to me that in this case the signature as a 
matter of construction is not capable of being readas an attesta- 
tion atall, In my opinion, therefore, the learned Subordinate 
Judge, so far as the defendant No. 2—the appellant before him was 
concerned, was right ‘in dismissing the suit of the plaintiff 
altogether. 

The only other question is whether or not the learned Judge of 
the Court of appeal below was right—the defendant No. r having 
done nothing to resist the decree of the first Court and bringing no 
appeal before him—in dismissing the whole suit, that is, not only 
as against the defendant No. 2 but also as against the defendant 
No. 1—the mortgagor. In my judgment, the learned Judge has 
jurisdiction to do that by virtue of rule 33 of Order XLI 
Code of Civil Procedure, It does constantly occur where 
some people appeal and others do not that the Court is put in 
a position having to make impossible or contradictory or unwork- 
able orders. Accordingly, it has been given power to make 
a decree in favour of persons who have not even approached 
it. This power may be exercised by the Court in favour of 
any of the parties who may not have filed any appeal 
or objection. The only question is whether the learned Judge 
exercised a proper discretion in dismissing this mortgage suit 
againgt the defendant No. 1 on the ground of this technical defect 
as regards attestation. Upon the whole, it seems to me thatina 
ease of this character the learned Judge would have done well to 
confine himself to the case of the defendant No. 2 and I think that 
this appeal ought to be allowed so faras regards the setting aside 
of the decree as against the defendant No. x. 

It remains to consider in the present case another decision of 
this Court, namely, the decision in Radka Mohan Duilia v. Nri- 
pendra Nath Nandy (1). In that case, as in the present, the moatt- 
gagor at the time of registration admitted the execution of the 
mortgage deed and the Sub-Registrar by his signature and seal 
acknowledged or asserted on the document that execution had been 
admitted by the mortgagor. Accordingly, in the case to which 
I am now referring, it was held that the Court would take 
judicial notice of the signature and seal and that the Sub- 
Registrar was a good attesting witness as tequired by law, 
lt appears to me that the learned Judges in that case 
may not have paid sufficient attention to the circumstance 


© (1) (1927) 47 C. L. J, 118, 
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that by Act XXVII of 1926 and, indeed apart from that Act, it is 
necessary that each of the witnesses should have signed the ins- 
trument in the presence of the executant. It does not appear that 
there was any evidence before the learned Judges that the Sub- 
Registrar had affixed his signature or seal in the presence of the 
mortgagor. But, in the case before us now, itis quite clear that 
there is no such evidence at all. In view of the fact that the 
instrument is an old one now, it seems unreasonable that we should 
reopen the matter by sending the case for further evidence. It 
has been suggested to us that the ordinary practice is for the Sub- 
Registrar to sign his statement in such cases in the presence of 
the mortgagor. Not only do I entertain considerable doubt as to 
` whether this is, in fact, the ordinary practice but I need hardly 
say, whether it is so or not, there is no evidence that itisa 
practice which has been followed in this case, I do not, therefore, 
think that the present case is complicated at all by any question 
ag to what happened at the time of the registration. In this view, 
the appeal succeeds so far as against the heirs of the defendant 
No. 1 and the Munsif’s decree against the said defendant is 
restored. But the appeal must be dismissed with costs as against 
the defendant No. 2. It is quite clear that the right of the 
defendant No. 2 to the hut in question cannot be affected by the 
plaintiff's decree against the heirs of the defendant No, 1. 


Mukerji, J.: I agrée. 
A. T. M. Appeal decreed in part. 
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CRIMINAL REFERENCE. 


Before Sir Charu Chunder Ghose, Knight, Judge, 
and Mr, Justice Jack. 


CRIMINAL. 


a AHMED SHEIK AND OTHERS 
1928. 


ww V. 
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EMPEROR.* 


Resistance—Attachment of moveable property—Removal—Fudgment-debtor 
forcibly rescuing property —High Couri’s General Rules and Circular Orders, 
Rule 93 Page 31, Chap. /—Indian Penal Code (Act XLV of 1860), Secs, 99, 
I£], 183— Right of private defence: 
Rule 93 page 31 Chap. Iof the High Court’s General Rules and Circular ` 

orders though inconsistent with the provisions of O. 21 R. 43 of the Code of Civil 

Procedure, has the force of law, being ‘sanctioned by the Government of India 

under section 107 of the Government of India Act, 


The removal of moveable property by the Civil Court peon, without giving 
any option to the judgment-debtor to provide safe custody for the property, is 
legal. Hence the subsequent taking back of the said property by the judg- 
ment-debtor does not constitute any offence under sections 183 and 147 Indian 
Penal Code and section 99 Indian Penal Code does not operate as a bar to 
the exercise of the right of private defence of the property, 

Reference under section 438 of the Code of Criminal 
Procedure. 

The four petitioners to the Sessions Judge were convicted by the 

- primary Court under sections 183 and 147 Indian Penal Code and 
sentenced to pay a fine of Rs. 50 each or in default to suffer 1% 
months’ rigorous imprisonment each. 

The material facts appear from the following 


Order of Reference. 


Under section 438 Criminal Procedure Code I transmit the 
June, 5. record of this case to be laid before the High Court with the 
following report. 

On the 5/12/27 a peon of the Civil Court (P, W. xr) went to 
execute a warrant of attachment of moveable property Ex. 1 issued 
by the Munsiff, and Court Khulna against one Ahmed Sheik, 
judgment-debtor who intimated his liability to pay the decretal 
amount, On this the peon attached 4 bullock 2 carts, a bed-stead 
anda chair on the identification of P. W. 2. Gomasta of the 
decree-holder. The peon and his party then removed the :attached 

© Criminal Reference No, 117 of 1928 by W, Mc, Sharpe Esq», Sessions Judge 
of Khulna, 
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property to the River Ghat some 7-8 rasis from the house of the 
judgment-debtor. Then Ahmed Sheik, Adiladdi Sheik, Kushai 
Sheik, Gani Sheik, the present petitioners, and some other persons 
came to the Ghat, one of them pushed Nani Gopal, P. W.2 and 
‘they then took away all the property which had been attached. 
The peon in due course made a complaint to the Munsiff, 
the proceedings were instituted in the Criminal Court, asa result 
of which the 4 petitioners named above have been convicted 
under sections 183 and 147 Indian Penal Code and sentenced to 
pay a fine of Rs. 50 each or in default to suffer 134 months R. I. 
each, 
_ At the time of the trial a number of defences were set up on 
behalf of the accused. In the first place the fact of attachment 
was denied in toto, and it was stated that P. W. 2 and some other 
men came to the house of the judgment-debtor before dawa ; and 
were opposed and went away without effecting any attachment, it 
was also contended that the attachment made by peon was nota 
legal attachment and that the peon had no legal justification for 
removing the attached property from the bari of the judgment- 
debtor, and hence no offences were committed in taking away the 
property from his custody. The lower Court has disbelieved the 
story of the accused regarding attempt at the stealthy removal 
before dawn, and has also held that the attachment effected by the 
peon was legal. LIagree with the findings on these matters. I 
have no doubt from the evidence adduced that the facts as stated 
by the witnesses for the prosecution are after attachment and 
taken away from there forcibly by the accused party, including 
the present petitioners. As regards the fact of actual seizure in 
pursuance of the attachment..........0. seceenes The P. Ws. show 
clearly the peon actually touched some of the property attached, 
and distinctly pointed out the rest of the property stating that he 
was attaching it under the warrant. The evidence also proves 


satisfactorily that all the property was removed to the River Ghat, . 


and these facts are sufficient to prove attachment by actual seizure 
within the meaning of O. XXI R. 43 Civil Procedure Code. I do 
not think however that the removal of the property from the bari 
of the judgment-debtor was a legal removal and it is for this reason 
that I consider it necessary to refer this case to the High Court 
and to recommend that the convictions under sections 183 and 147 
Indian Penal Code should be set aside. 

The lower Court has held that the removal of the attached 
property was not in accordance with the Rules issued by the 
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Hon’ble High Court for the attachment of the moveable property. 
These rules are to be found under Rule 93 page 31 Chapter I of 
the High Court’s General Rules and Circular Orders (Civil). The 
first rule framed under main rule 93 is that “The attaching officer 
shall give the debtor, or, in his absence any present adult member 
of his family, the option of having the attached property kept on 
his premises or in some other place inthe village, on condition 
that a suitable place for its safe custody be provided by him”. 

In the present case no evidence has been offered on behalf of 
the prosecution to show that any such option was given to 
the judgment debtor who admittedly was present and indeed the 
evidence indicates that such option was not given. In such cir- 
cumstances it must I think be held that the removal of the pro- 
perty from the bari was illegal. It has been argued on behalf of 
the opposite party at the hearing of this motion that the rules 
framed under main rule 93 cannot be treated as having the force 
of law, and that the particular rule in question is inconsistent with 
the provisions of O., XXI R. 43. The provisions of the latter order 
and Rule are that the attaching officer shall keep the property in 
his own custody or inthe custody of one of his subordinates, and 
it does seem that there is some inconsistency between this and the 
tule quoted above I think however that the rules framed under 
Rule 93 of the High Court Rules and Circular orders under the 
provisions of sections 122 and 128 Civil Procedure Code and 
as superseding the directions of O. XXI, R. 43. It appears that 
the rules framed under rule 93 were originally framed by the 
Local Government under the old Code of the Civil Procedure and 
the ruling reported at page 17 of 37 I. L. R. Madras indicates 
that those rules must be treated as still in force until new rules 
are framed under the new Code of Civil Procedure of 1908. Rule 
93 has recently been amended by C. O. No.7 of 1926 which 
directed that for the words “the rules framed by the Local Govern- 
ment” the words “the following rules” should be substituted. This 
amendment seems to me to indicate that “the following rules” 
under rule 93 have been adopted by the High Court and that they 
must be treated as having the force of law. It has been pointed 
out on behalf of the opposite party thatin the instruction given 
in the beginning of volume 1 of the High Court’s General Rules 
and Circular Orders (Civil) it is said that all rules having the force 
of law are now issued as “Rules” f. e., every separate rule or set 
of rules is issued under the title “Rule No. while General instruc- 
tions for the guidance of judicial officers are ordinarily issued ag 
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“Circular orders” under the title “Circular order No.” It is further 
pointed out that the rule 93 and the amendment thereunder have 
been issued as Circular orders, and consequently that they cannot 
be treated as having the force of law, There seemsto be some 
force in this contention, but as the rules under rule 93 were origi- 
nally framed by the Local Government and published in the 
Calcutta Gazette, I think that they must be held to have had the 
force of law and that the rules as they at present exist cannot be 
considered to have any less force. If this view is correct then it 
seems to me that the removal of the property by the Civil Court 
peon, without giving any option. to the judgment-debtor to provide 
safe custody for the property must be considered as illegal, and 
consequently that the subsequent taking back of the property by 
- the present petitioners cannot be held. to constitute any offence 
under sections 183 and 147 Indian. Penal Code and section 99 
Indian Penal Code would not operate asa bar to the exercise of 
the right of private defence of the property. 

I cannnot say that on the merits the present petitioners have 
~ such claim to consideration, in view of the high-handed way in 
which I believe to be false. As the question involved seems how- 
ever one of some importance, I consider it necessary to refer the 
matter to the Hon’ble High Court and to recommend that if my 
view is correct that the rules framed under rule 93 must be 
regarded as having the force of law, the convictions and sentences 
passed in this case should be set aside. 

Mr. K. C. Chakrabarti (with Mr. Panchanan Ghosa/) in support 
of the Reference: Rule 93 of Chapter I of the High Court’s 
General Rules and Circular Orders (Civil) printed at page 3r was 
the rule originally made by the Local. Government under section 
269, Civil Procedure Code of 1882. Under that section the 
Local Government could from time to time make rules for the 
maintenance and custody while under attachment, of live-stock 
and other moveable property, and the officer attaching property 
under section 269 should notwithstanding: the provisions of that 
section act in accordance with such rules, 

Rule 93 is clearly inconsistent with the provisions of section 269. 
But there is nothing wrong in that, section 269 of the old Civil 
Procedure Code has been enacted as O. XXI R. 43 of the new 
Code. Rule 93 has not been changed even after the passing of 
the new Civil Procedure Code of 1908. And rule 93 is also incon- 
sistent with order XXI rule 43 asit was with section 269 of the 
old Code. 
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The question is whether such inconsistent rule is still a 
good law. y 

It is no doubt clear that section 122 of the new Civil Proce- 
dure Code has empowered the High Court to annul, alter or add 
to all or any of the rules in the First Scbedule. The section 122 
of the new Code must be read with section 128 Cl. (2) Sub- 
section (b). In other words if the rule has been made under the 
rule making power of the Court, the rule even if inconsistent ‘with 
order 21 rule 43 1s a good law. 

Rule 93 has been amended by Circular order No.7 of 1926 
which directed that for the words. “the rules framed by the Local 
Government” the words “the following rules” should be substituted. 
This shows that the rule 93 has been confirmed by the High Court 
under its rule making power. 

Mr. Probodh Chunder Chatterjee opposed the Reference: As 
rule 93 is inconsistent with O. 21 R.43 it is not a good law 
because under section 128 of the new Code the rules cannnot be 
inconsistent with the provisions in the body of this Code. 

[C. C. Ghose, J—Section 128 should be read with section r22. 
The rules cannot be inconsistent with the provisions in the body 
of Code that is to say with sections r to 158. But they can surely 
be inconsistent with provisions contained in the First Schedule of 
the new Code. | 

Mr. Chatterjee —My second pointis that the accused had no 
tight of private defence. Section 99 of the Indian Penal Code 
provides that there is no right of private defence against an act- 
done by a public servant in good faith under colour of his office, 
though that act may not be strictly justifiable by law. 

Mr. Chakrabarti in reply. C. A. V. 

The Court delivered the following judgment : 

We have caused enquiries to be made and it appears that 
Rule 93 on page 3x Chap. I ofthe High Court’s General Rules 
and Circular Orders (Civil) as now amended, was made by the 
High Court and sanctioned by the Government of India under 
section 107 of the Government of India Act. It would therefore 
follow that this rule has now the force of law. In that view of the 
matter we think that the reasons given by the learned Sessions 
Judge of Khulna in his letter of reference are sound and we 
therefore accept the Reference and set aside the convictions and 
the sentences referred to therein and direct that the fines if paid 
be refunded. s 
A. T, M. Referençe accepted. 
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r RADHA KISHEN 
v. 
CHAIRMAN OF THE GAUHATI MUNICIPALITY.*. 


Prosecution, institution of—Conseni or order—Assam Municipal Act (Iof 1923), 

Secs. 30, 220-223—~Delegation of authority te Vice-Chairman. 

Attention of the officer who is to give his order or consent to the institution 
of the prosecution in respect of matters coming within the purview of sections 
220 to 223 of the Assam Municipal Act, should be directed to the person or per- 
sons against whom such proceedings are to be instituted, 

Though a general order or consent to proceedings under any of the sections 
220 to 223 against any person or persons concerned in any of these acts may be 
made or given, on the facts of the present case the order that was passed by the 
Deputy Commissioner and the terms of the report on it, precluded the supposi- 
tion that the Deputy Commissioner meant to do anything else than consenting 
to or ordering the prosecution of the petitioner’s Gomasta, 

Under section 30 of the’ Assam Municipal Act, a delegation of authority to 
the Vice-Chairman by the Chairman by a written order, is essential; but if 
there is no such delegation, an act done by the .Vice-Chairman is not invalid if 
done with the express or implied consent of the Chairman previously or subse+ 
quently obtained, i 


Application for Revision under section 435 of the Code of Cri- 
minal Procedure by the-Accused, 


The material facts appear from the judgment. . aoe 


Messrs. Kshitish Chandra Chakracarii and Panchanan _Ghosal 
for the Petitioner, 


The following judgment was delivered by 
Mukerji, J.: This Rule has been issued to show cause ae the 
conviction of the petitioner under section 221 sub-section (1) CE- 
(e) read with sub-section (3) Assam Municipal Act (1 of 1923), and 
. the sentence of a fine of Rs. roo passed on him under that section - 
should not be set aside on grounds r, 2 and 3 of the petition. 
Ground 1 is to the effect that the trial Court had no jurisdiction 
to try the case - against the petitioner inasmuch as the complaint , 


that was originally made and on the basis of which the case was., 
started was not 4 complaint made against the petitioner, but was:4-: 


complaint against the ‘petitioners gomasta, A Das: tode; 


| #Criminal Revision No. 40 of 1928, against the order of tie Sub Deputy” 


Magistrate of Gauhati. A i 
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that the Deputy Commissioner had given his consent to the insti- 
tution of proceedings against Gajananda. Das and not against the 
petitioner, Ground 2 is much to the same effect as ground 1. 
Ground 3 purports to challenge the validity of the order or con- 
sent of the Municipal Board in respect of the prosecutions that is 
required by section 318 of the Act, 


The Health Officer of the Gauhati Municipality submitted a 
report to the Chairman of the Mu nicipality in which it.was stated 
that, on 8th March, 1927, the said Health Officer has purchased. a 
quantity of mustard oil from Gajananda Agar wala of the Radha 
Kishen Oil Mill Company and that on the examination of the said 
sample in accordance with the provisions of the Act, it was dis- 
covered that the stuff was not genuine. By the said report the 
Health Officer asked that sanction might be accorded to a prosecu- 
tion under section 221 of the Act. It appears that the Chairman 
on receipt of the said report endorsed it over to the Vice-Chair- 
man with the following remarks : f 


V. C., Please see whether Prosecution will stand on these cases. 
Reports are contradictory as it appears to me, 


The next endorsement is that of the Vice-Chairman who simply 
forwarded papers to the Deputy Commissioner “for fayour of prose- 
cution”. The Deputy Commissio ner as far as can be made out 
from the papers that I have before me, returned the papers to the 
Vice-Chairman with a request to report whether a prosecution 
would stand. The Vice-Chairman therefore reported to the 
Deputy Commissioner that a prosecution would lie under the 
Assam Municipality Act, 1923. On that the-Deputy Commissioner 
passed an order which ran in these words :— 


Prosecution sanctioned. Summons to accused under section 


‘aarof Actx of 1923. To Srijut T. Bhuyan, S. D. M., for 


disposal. 


On the basis of this order that was passed by the Deputy Com- 
missioner, Gajananda Agarwalla, whose name appeared in the - 
report that was originally made by the Health Officer as aforesaid, 
was put upon his trial before the aforesaid Sub-Deputy Magistrate. 
On the date fixed for the hearing of the case the said Gaja- 
nanda Agarwalla did not appear and the petitioner being present 
in Court, and he apparently taking upon himself the responsibility 
of any transaction that might have been made by Gajananda and in 
respect of which the case was to go on, the Sub-Deputy Magistrate 
proceeded to try the petitioner for an offence under section 221, 
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sub-section (1) read with sub-section (3) of the Act and eventually 
convicted and sentenced him as already mentioned. 

The validity of the proceedings against the petitioner has been 
challenged upon the grounds that are set out in the Rule to which 
Ihave already referred. Shortly put, it is urged that the pro- 
ceedings as against the petitioner were illegally started inas- 
much as the sanction that had been given by the Deputy Commis- 
sioner was in respect of the prosecution not of the petitioner, 

_ but of his Gomastha, Gajananda Agarwalla, and that, in the ab- 
sence of an order or consent of the Deputy Commissioner in res- 
pect of proceedings against the petitioner, the petitioner could 
not be lawfully tried. It has also been contended that, with regard 
to the other sanction that is required by law, namely, the order or 
consent of the Municipal Board,it is only the Chairman who is com- 
petent to grant it unless he has delegated his powers in that respect 
to the Vice-Chairman and that inasmuch as in the present case no 
such delegation has been proved, the Vice-Chairman was not com- 
petent to order or give consent to the initiation of the presecution, 

So far as the first of thess contentions is concerned, what has 
been said in the explanation that has been submitted to this Court 
by the learned Extra Assistant Commissioner is that the original 
complaint as disclosed in the report of the Health Officer was direct- 
ed against all persons of the Radha Krishna Oil Mill who could 
be proceeded against for offences under S. 221 and, therefore, in- 
cluded the petitioner who, on the statement that he made in the 
course of the trial is the owner of the Radha Krishna Oil Mill, and 
that the sanction that was accorded for the prosecution of Gajananda 
could be availed of for the purpose of the prosecution of the peti- 
tioner. Now section 221, Assam Municipal Act (1 of 1923) makes 
punishable the doing of certain acts, and sub-section (3) of that sec- 


tion says that any person who contravenes any of the provisions of' 


sub-section (1) or sub-section (2) shall be punished etc, The present 
case is one in which it is alleged that sub-section (1) of section 221 
has been contravened because the accused person, whoever he 
was, directly or indirectly, himself or by any other on his behalf, 
sold or exposed for sale mustard oil which is mentioned in clause 
(e) of that sub-section, Section 224 says that no proceedings 
shall be instituted under section 220 or 223—section 221 being 
one of those sections—without the order or consent of the Deputy 
Commissioner or the Sub-Divisional Magistrate. The law contem- 
plates that, with regard to proceedings to be started in respect of 
matters coming within the purview of sections azo to 323 the 


295 


CRIMINAL. 


1928. 

Gen 
Radha Kishen 
V, 
Chairman of the 


Gauhati Muni- 
cipality. 


Mukerjt, . 


Vat 
Ghairman:of! the 


Gauháti Munis 
cipality: . 


—_ 


Thekeryi,. Fs 


sa 


THE CALCUTTA LAW JOURNAL, [Vor, XLVIII. 


Deputy Commissioner or the sub-Divisional Officer will take in- 
to consideration the facts of each particular case and come toa 
conclusion as to whether proceedings should or should not be start- 
ed. This necessarily involves that the attention of the Officer who 
is to give his order or consent to the institution of the proceedings 
should be directed to the person or persons against whom such 
proceedings are to be instituted. While I do not agree with the peti- 
tioner’s contention that a general order or consent. to proceedings 
under any of these sections against any person or persons who- 
may be concerned in these acts may not be made or given, I am 
of opinion that the order that was actually passed inthe present 
case by the Deputy Commissioner and the terms of the report on 
it as endorsed--preclude the supposition that the Deputy 

Commissioner meant to do anything else than consenting to or 

ordering the prosecution of Gajananda Das, : 


The fact that in the report that was submitted by the Health 
Officer Radha Krishna Oil Mill was mentioned is not sufficient 
to disclose that any offence was committed by the awner or ow- 
ners of the Mills : all that was said was Gajananda Das had com- 
mitted the offence and the order passed by the Deputy Commis- 
sioner cannot be read as authorizing the summoning of anybody 
else than Gajananda Das. In my opinion it was not open to the 
trial Magistrate to attack the order or consent that had been pre- 
viously obtained for the proceedings against Gajananda Das to 
the prosecution of anybody else, The first contention therefore, 
is well founded. 


‘Then, as regards the other contention of the petitioner, name- 
ly, as to the competency of the Vice-chairman to sanction the 
prosecution of the petitioner the position seems to be this: under 


“section 318 of the Act no prosecution for an offence under the Act 


can be instituted without the consent of the Board. Under section 
29- the Chairman is authorized to exercise all the powers by the 
Actin the Board for the transaction of the busingss connected 
with the Act or forthe purpose of making any arder authorized 
thereby. S. 30 empowers the Chairman to delegate his powers in 
this. respect by a written order to the Vice-Chairman subject. to 
‘certain restrictions. There isa proviso to that section which says 
that £ i 


`- Nothing done by the Vice-Chairman which might have ‘been 


‘done under the authority of a written order from the Chairman 
ghall-be invalid for want of defect of such written order if it .be 
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done with the express or. implied consent of the Chairman previous- 
ly or subsequently obtained. 

.> Section 3o therefore means that a delegation by a written or- 
der is essential but if there. is no such delegation, an act done 
by the Vice-Chairman shall not be invalid if done with the ex- 
press or implied consent of the Chairman. previously or subse- 
quently obtained. In the explanation that has been submitted by 
the learned Extra Assistant Co mmissioner, it is stated that there 
is in existence a general order of the Chairman in writing autho- 
rizing the Vice-Chairman to prosecute people for offences under 
this Act. No details however of this general order have been gi- 
ven in the explanation and there are no ‘sufficient materials on 
‘the record from which it can be ascertained whether there was 
in this case any express or implied consent of the Chairman 
previously or subsequently obtained within the _ meaning of the 
proviso to section 30. Were this, however the only ground on 
which the proceedings could be held to be defective,. possibly, I 
_would not have interfered in view of the fact that the objection 
to the validity. of the Vice-Chairman’s order was not a point that 
was made atany time in the course of the trial The other con- 
tention, to which I have already referred, in my opinion, is more 
substantial, and’ onit this Rule should in my judgment be ma- 
de absolute: I accordingly set aside the conviction of the petitioner 
‘that is complained of in this Rule and direct that the fine, if paid 
by him, be refunded. l 


ATM i Conviction set aside. 
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FULL BENCH. 


Before Sir George Claus Rankin, Knight, Chief Justice, Sir Charu 
Chunder Ghose, Knight, Judge, Sir Zahid ‘Sukrawardy, 
Knight, Judge, Mr. Justice BiB. Ghose, and 
Mr. Justice M. N. Mukerji, 


SARAT CHANDRA PAL 
D. 
BARLOW & CO.* 


Proceeding, stay of—Presidency Tewns Insolvency Act (IE of 1909), Sec. 18.—~ 
“ Other proceeding”—‘‘ Any other Court subject to the superintendence of 
the Court’ —Insolvency proceeding pending in respect of the same debtor in 
District Court— Provincial Insolvency Act (Il of 1907), Secs. 28,29, 36. 
Per Curiam: Under-section 18 of the Presidency Towns Insolvency Act, a 

Judge of the High Court sitting in Insolvency has no power to stay proceedings 

pending in respect of the same debtor in a District Court under the Provincial 

Insolvency Act: Re Naginfal (1) approved. Ram. Sankar Roy v. Harsoskdas 

Chhogmull (2) overruled, 

Section 18 of the Presidency Towns Insolvency Act is ancillary to section 17 
and to ensure the proper administration of the insolvent’s estate among the credi- 
tors, power is given to the High Court in its Insolvency jurisdiction to stay any 
snit or other proceedings pending against the insolvent before any Judge or 
Judges of the Court or in any other Court subject “to the superintendence of the 
High Court. 

Insolvency proceedings are not included under section 18 0f the Presidency 
Towns Insolvency Act and the expression ‘ other proceeding’? refers to proceed- 
ings in the nature of suits, execution or other legal process, 

“ Other proceeding” in section 29 of the Provincial Insolvency Act, is a 
proceeding in the nature of a suit or a proceeding in a suit itself. 

Per Rankin, C. J. and B. B. Ghose, F: Section 18 of the Presidency Towns 
Insolvency Act is addressed to the question of compelling persons with Maims 
against the insolvent to prosecute their claims in the Insolvency jurisdiction 
where this is the proper course. It is not addressed to the question of competing 
jurisdictions in insolvency. 

Appeal by the Insolvent. 


Application for stay of the insolvency proceedings in the 
Hooghly Court and of the sale by the interim Receiver. 


*Full Bench Roference in Appeal from Original Order No. 34 of 1928, against 
the order of Mr. Justice Costello, dated the 12th March, 1928. 

(1) (1925) I. L. R. 49 Bom. 788. 

(2) Unreported. A. O. O. 67 of 1925 [for judgment m appeal to P. C. ona 
point relating to section 22, see 46 C. L. J. 57—7Rep]. 
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The material facts appear from the following Order of Refe- 
tence by Rankin, C. J. and Page, J. 


Order of Reference, 


Rankin, C. J.: In this case, an order of adjudication was made 
against one Sarat Chunder Pal on the Original Side of this Court 
on the agth of November last year. It appears that prior to this 
on the 29th October 1927, the debtor presented his own petition 
for adjudication in the District Court of Hughly. The learned 


Judge on the Original Side has made an order that the proceedings. 


in the District Court of Hughly should be stayed. He did this on 
the strength of section 18 of the Presidency Towns Insolvency Act, 
and, in holding that he had power so to do, the learned Judge 
while expressing a doubt as to its correctness followed the decision 
in an unreported case in this Court. (Appeal from Original Order 
No. 67 of 1925 Ram Sankar Roy v. Harsookdas Chogmull), In 
that case, Mr. Justice Buckland in the first instance and Mr. Justice 
Greaves and Mr. Justice Cuming on appeal held that there was 
power under section 18 of the Act to stay the proceedings in 
Insolvency in a District Court. The same matter had been con 
sidered ina previous case in Bombay in Re Maneckchand Vir- 
chand Patni (1). Ut was afterwards considered further in the case 
of In Re Naginial Maganlal Jaichand (2) where Mr. Justice Tara- 
porewala took the view that section 18 of the Act did not extend 
to Insolyency proceedings in the District Courts, The matter is 
one of no little importance and, as it appears to me upon the 
whole that the opinion of Mr. Justice Taraporewala has the greater 
reason, 1 am of opinion that we ought not to follow the judgment 
in the unreported case of this Court already referred to and should 
send this matter to a Full Bench in order that it may be decided ; 
“ Whether under section 18 of the Presidency Towns Insolvency 
Act a Judge of this Court sitting in Insolvency has power to stay 
proceedings pending in respect of ithe same debtor in a District 
Court.” 

Page, J :—I agree. 

Mr. S. C. Bose and Mr. Brojendra’ Naik Ghose for the 
Appellant, 


Mr. S. N. Banerjee and Mr. K. P. Khaitan for the Rospon-` 


dents. 


The following judgments were delivered : 


(1) Uigaa) I. L. R, 47 Bom, 275. (2) (1925) I. L, R. 49 Bom. 788. 
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. Rankin C. J.: Ihave had the advantage of reading the judg- 
ment about to be delivered by C. C. Ghose, J. I agree with that 
judgment. Iam of opinion that there is enough in the language 
of section 18 of the Presidency Towns Insolvency Act and in the 
context of that section to show that it is addressed to the question 
of compelling persons with claims against the insolvent to prose- 
cute their claims in the insolvency jurisdiction where this is the 
proper course and that the section is not addressed to the question 
of competing jurisdictions in insolvency. 

C. C. Ghose, J. In this matter the question that has been 
referred to the Full Bench is as follows :—‘Whether, under section 
18 of the Presidency Towns Insolvency Act, a Judge of this Court 
sitting in Insolvency has power to stay proceedings pending in res~ 
pect of the same debtor in a District Court’. 

The facts involved are as follows :~-The appellant, Sarat Chan- 
dra Pal, who is the debtor and who carried on business in Calcutta, 
made an application on the 29th October, 1927, to the District 
Judge of Hooghly to be adjudicated an insolvent. That applica- 
tion was made under the provisions of the Provincial Insolvency 
Act, On the application being made, the learned District Judge of 
Hooghly made an order for the appointment of an interim Reéceiver, 
The District Judge further directed that nötices should be 
sent to the debtor’s creditors and fixed the sth November, 1927, 
for the hearing of the petition. This date was afterwards altered 
and ultimately the hearing was fixed for the 26th November, 1927. 
The respondents, Messrs. Barlow and Co., who are creditors of 
the debtor appeared before the District Judge on the 26th Novem- 
ber, 1927, and applied for and obtained time to oppose the debtor’s 
application. On the 29th November, 1927, they made an applica- 
tion to this Court in its Insolvency Jurisdiction against the deb- 
tor and obtained an order of adjudication. It appears that the 
debtor was indebted to the extent of about Rs. 76000 to various 
creditors and that the debt due to the respondents alone amounted 
to something like Rs, 39,000 and further that almost all the credi- 
tors were residents of Calcutta. 


‘The insolvent was served on the gth December, 1927, with an 
office copy of the order of adjudication made by this Court bear- 
ing date the 29th November, 1927. The respondents, it appears, 
made an application to the Dist rict Judge of Hooghly for stay of 
the insolvency proceedings in the Hooghly Court and of the sale 
by the interim Receiver which the District Judge had ordered 
already; but the learned District Judge refused the application; and 
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` the.sale by the interim Receiver took place on the 3rd December 
1927. On the 6th December, 1927, the Registrar in Insolvency of 
this Court made an order upon the debtor that he should appear 
and produce his books of account before him on the 13th Decem- 
ber, 1927. The respondents thereafter obtained a Rule from the 
learned Judge exercising the Insolvency Jurisdiction of this Court 
calling on the insolvent to show cause why the insolvency proceed- 
ings in the District Court of Hooghly should not be stayed. This 
Rule came on for hearing before my learned brother Mr. Justice 
Costello who, by his order dated the 12th March, 1928, directed 
that all further proceedings in the Court of the District Judge of 
Hooghly in the Insolvency case pending before him, being Insol- 
vency Case No. 79 of 1927, be stayed until the further orders 
of this Court. Against this order the insolvent preferred an 
appeal to this Court being Appeal No. 34 of 1928 and it is on 
the hearing of the said appeal before the learned Chief Justice 
and Mr. Justice Page that the present Reference to a Full 
Bench has been made. 

It appears that the present respondents preferred an appeal to 
this Court on its Appellate Side against the order of the District 
Judge refusing to make an order for stay ‘of the proceedings under 
section 36 of the Provincial Insolvency Act. That appeal was dis- 
posed of by a Division Bench of this Court on the 13th August 
1928, this Court holding that the order of the District Judge 
referred to above should be set aside and that all proceedings in the 
Hooghly Court in the matter of the insolvency of the debtor 
should be stayed. , 

Now, the question whether under section 18 of the Presidency 
Towns Insolvency Act, a Judge of this Court sitting in Insolvency 
has power to stay proceedings pending in respect of the same deb- 
tor in a District Court came up for consideration before by learned 
brother Mr. Justice Buckland in May, 1925, in the matter of one 
Sashti Kinkar Banerji. Mr. Justice Buckland stayed the proceed- 
ings in the District Court. 

It may be desirable at this’ stage to set out the material sec- 
tions in the Presidency Towns Insolvency Act. 

Section 17 runs as follows :— , 

“On the making of an order of adjudication the property 
of the insolvent, wherever situate, shall vest in the Official Assignee 
and shall bec-me divisible among his creditors, and thereafter, 
except as directed by this Act, no creditor to whom the insolvent 
is indebted in respect of any debt proveable in insolvency shall, 
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during the pendency of the insolvency proceedings, have any 
remedy against the property of the insolvent in respect of ‘the 
debt or shall commence any suit or other legal proceeding except 
with the leave of the Court and on such terms as he Court may 
timpose : Provided’ that this section shall not affect the power of 
any secured creditor to realise or otherwise deal with his security 
in the same manner as he would have been entitled to realise 
or deal with it if this section had not been passed.” 


Section 18 runs as follows :— 

“ (1) The Court may, at any time after the making of an order of 
adjudication, stay any suit or other proceeding pendi ng against the 
insolvent before any Judge or Judges of the Court or in any other 
Court subject to the superintendence of the Court ; (2). An order 
made under sub-section (1) may be served by sending a copy 
thereof, under the seal of the Court, by post to the address for 
service of the plaintiff or other party prosecuting such suit or pro- 
ceeding, and notice of such order shall be sent to the Court before 
which the suit or proceeding is pending. (3) Any Court in which 
proceedings are pending against a debtor may on proof that an 
order of adjudication has been made against him under this Act, 
either stay the proceedings or allow them to continue on such 
terms asit may think just”. 

Section 22 runs as follows :— 

“ Where it is proved to the satisfacti on of the Court that insol- 
vency proceedings are pending in any other British Court whether 
within or without British Indla against the same debtor and that 
the property of the debtor can be more conveniently distributed by 
such other Court, the Court may annul the adjudication or may 
stay all proceedings thereon”. 

Mr, Justice Buckland in his judgment in the case of Sasti Kinkar 
Banerji observed as follows :—* Section 18 has been specifically 
referred to, but I am by no means certain that the applicant need 
necessarily be confined to that section, for section go provides that 
in proceedings under this Act the Court shall have the like powers 
and follow the like procedure as it has and follows in the exercise 
of its ordinary original civil jurisdiction. Further, the Court 
which I am asked to deal with is as between this Court and the 
Court over which unquestionably this Court exercises superinten- 
dence and which is subordin ate to this Court. The position there- 
fore is not the same as that where the Court in which itis desired 
to stay proceedings is independent of this Court. In such a case 
it might possibly be open to the party desiring the stay to apply for 
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an injunction as in the case of suits but that is not a matter I 
need pursue”, 

Mr. Justice Buckland then referred to the decision in the Bom- 
bay High Court in Re Maneckchand (1) and observed that in his 
opinion this Court in Insolvency has power to stay insolvency pro- 
ceedings pending in another and subordinate Court. On the 
construction of the section itself Mr. Justice Buckland was of 
opinion that the words “ other proceeding” should not be held 
cjusdem generis or analogous to a suit. 

There was an appeal against the order of Mr, Justice Buckland 
and the same was heard by my learned brothers Mr. Justice Grea- 
vesand Mr. Justice Cuming in August, 1925. lt appeared 
from the facts that the insolvent Sasti Kinkar Banerji was adjudi- 
cated as such by the District Judge of Birbhum on the 6th August, 
1924, at the instance of a creditor. In March, 1925, the same deb- 
tor was adjudicated an insolvent by this Court at the instance of ano- 
ther creditor. Mr. Justice Greaves agreed with Mr. Justice Buckland 
that the Birbhum Court was subject to the superintendence of this 
Court and that being so, the only question for consideration was 
whether the insolvency proceedings at Birbhum fell within the 
words “ other proceeding” in section 18. He held, not without 
hesitation, that the construction put by Mr. Justice Buckland was 
right. Mr, Justice Cuming agreed with Mr. Justice Greaves. 

The matter raised in the present Reference was further con- 
sidered by the Bombay High Court inthe case of Jn Re Nagin- 
lal (2). It was held therein by Mr. Justice Taraporewala that 
section 18 of the Presidency Towns Insolvency Act did not empo- 
wer the High Court in its Insolvency Jurisdiction to stay insol- 
vency proceedings in respect of the same debtor pending ina 
District Court, the wording of that section being consistent only 
with the construction that “ Insolvency proceedings,” are not 
included therein. 

In my view, the judgment of the Bombay High Court in Re- 
Nagintaé (2) is clearly right and the judgment of Mr, Justice Greaves 
and Mr, Justice Cuming in the unreported case in Appeal from 
Original Order No. 67 of 1925 (Ram Sankar Roy v. Harsookdas 
Chhogmull) should be overruled. I am of opinion that the 
Legislature in section 18 of the Presidency Insolvency Act had not 
in view the question of stay by this Court of insolvency proceedings 
pending in a District Court, inasmuch as other machinery had been 
provided therefor. 


(1) (1922) I. L. R. 47 Bom. 275. (2) (1925) I. L. R. 49 Bom. 788. 
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Before I proceed to deal with the sections in the Presidency 
Towns Insolvency Act, I desire to refer to two sections in the 
Provincial Insolvency Act, Section 29 of the Provincial Insolvency 
Act runs as follows : “ Any Courtiin which a suit or other proceed- 
ing is pending against a debtor shall, on proof that an order of 
adjudication has been made against him under this Act, either 
stay the proceeding, or allow it to continue on such terms as 
such Court may impose”, (Compare this with sub-section 3 of sec- 
tion 18 of the Presidency Towns Insolvency Act). The othersection 
is section 36 and it is as follows ; “If, in any case in which an order 
of adjudication has been made, it shall be proved to the Court by 
which such order was made that insolvency proceedings are pend- 
ing in another Court against the same debtor, and that the property 
of the debtor can be more conveniently distributed by such other 
Court, the Court may annul the adjudication or stay all proceedings 
thereon.” If an application for stay is refused, there is provision 
for an appeal to the High Court under section 76 of the Act. 


Section 29 of the Provincial Insolvency Act follows. section 28 
of that Act which deals with the question of the effect of an order 
of adjudication. Under section 28, on the making of an order of 
adjudication, the whole of the property of the insolvent vests in 
the Court or in a Receiver and becomes divisible among the credi- 
tors and thereafter no creditor of the insolvent can have, during 
the pendency of the insolvency proceedings, any remedy against 
the property of the insolvent in respect of the debt or commence 
any suit or other legal proceeding except with the leave of the 
Court and on such terms as the Court may impose, the Court 


-referred to being the District Court acting under the Provincial 


Insolvency Act. Section 2g is ancillary to section 28 and it is provi- 
ded thereby that any Court in which a suit or other proceeding is 
pending should, on proof that an order of adjudication has been 
made under the Provincial Insolvency Act, either stay the proceed- 
ing or allow it to continue on such terms as the Court may think 
fit. Itis clear from the words used in section 29 that the “ other 
proceeding” referred to therein is and must be a proceeding in 
the nature of a suit ora proceeding in a suit itself, Under sec- 
tion 36, the District Court, when an order of adjudication has been 
made under the Provincial Insolvency Act, may, in cases where 
it is made clear that insolvency proceedings are pending in another 
Court against the same debtor and that the property of the 
debtor can be more conveniently distributed by such other . 
Court, annul the adjudication or stay all proceedings thereon, 
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Section 36 of the Provincial Insolvency Act has its counter- 
part in section 22 of the Presidency Towns Insolvency Act 
and the like powers are given to the “Courts” referred toin sec- 
tion 3 of the Presidency Towns Insolvenoy Act, Section 18 of the 
Presidency Towns Insolvency Act follows section 17 where the 
question of the effect of an order of adjudication under the Presi- 
dency Towns Insolvency Act is dealt with, It is provided there- 
in that, on the making of an order of adjudication, the property 
of the insolvent wherever situate shall vest in the Official Assignee 
and shall become divisible among his creditors and that 
thereafter, except as directed by the Act, no creditor to whom 
the insolvent is indebtéd in respect of any debt proveable in 
insolvency shall, during the pendency of the insolvency procee- 
dings, have any remedy against the property of the insolvent in 
respect of the debt or shall commence any suit or other legal 
proceeding except with the leave of the Court and on such 
terms as the Court may impose. Then there follows the proviso 
quoted above and which again is in the same terms as sub-section 
(6) of section 28 of the Provincial Insolvency Act. Section 17 
of the Presidsncy Towns Insolvency Act is in fact very similar to 
section 28 of the Provincial Insolvency Act. Section 18 of the 
Presidency Towns Insolvency Act is ancillary to section 17 and, 
in order to carry out what has already been indicated in section 
17 i.e. to ensure the proper administration and distribution of 


the insolvent’s estate among the creditors, power is given by | 


section 18, sub-clause (r) to this Court in its insolvency juris- 
diction to stay any suit or other proceedings pending against the 
insolvent before any Judge or Judges of the Court or in any other 
Court subject to the superintendence of the Court. 

Construing therefore section 18 of the Presidency Towns In- 
solvency Act, inthe light of what has immediately gone before, 
I think the wording is more consistent with the interpretation 
that ‘insolveucy proceedings’ are not included under that section 
and further that the expession “other proceedings” can only refer 
to proceedings in the nature of suits, execution or other legal 
process. I base my decision on the section itself and not on any 
such consideration as was referred in the course of the argument 
before us namely that an insolvency proceeding initiated on the 
debtor’s application for being adjudicated an insolvent can hardly 
.be described as a proceeding against the insolvent, 


IT agree with the view taken by Mr, Justice Taraporewala as 
regards the meaning of the expression “other proceeding” and 
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‘of the words “any other Court subject to the superintendence of 


the Court”, and I have very little to add thereto. 

I would, therefore, answer the Reference tothe Full Bench 
by saying that, under section 18 of the Presidency Towns Insol- 
vency Act, a Judge of this Court sitting in Insolvency has no power 
to stay proceedings pending in respect of the same debtor in a 


“District Court under the _ Provincial insole ney Act. 


Subrawardy, J sr. agree, 

B. B. Ghose, J :—I agree. In. my opinion section 18 of the 
Presidency Towns Insolvency Act refers only to a suit or other 
proceeding for enforcing a claim against the insolvent which may 


„be adequately dealt with under the provisions of that Act, and not 


to proceedings under the Provincial Insolvency Act. 

Mukerji, J :—I would give the same answer to the question 
and my reasons are practically the same as my learned brother 
C. C. Ghose, J. has given in his judgment. 


The following order was then delivered by 


- Rankin, C. J:—The order made by the Court will be that 
the appeal will be allowed and the order made by Costello J. be 
set aside. This appeal is by the insolvent and his real object has 
has been held to be unjustified by a Division Bench of the Appel- 
late Side. In these circumstances I think it will meet fhe case 
to set aside the order of Costello J. without any costs in any 


- Court, 


Pal and Roy: Attorneys for the Appellant, 
Morgan & Co: Attorneys for the Respondents, 
AT. M, Appeal allowed 
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CRIMINAL REFERENCE. 


Before Sir Charu Chunder Ghose, Knight, Judge, 
and Mr, Justice Jack. 


EMPEROR 
v. 
KAZI BAZLAR RAHAMAN* 


Murde—Insanity—Advocate defending an accused, duty of—Yunior pleader 
declining te act in the absence of his leader, if accused properly represented — 
$udge’s refusal to allom senior pleader engaged on behalf of accused but 
turning up after defence already allotted to pleader` engaged by District 

` Magtsirate at the request of Sessions Fudge, tf vitiates trial— Cross-éxamina- 
ton, object of—Insanity, kom far and under what circumstances a good defence 
toa criminal action—Indian Penal Code (Act XLV of 1860), Sec. 84-~ 
Onus of proof—Uncentrollable impulse and meral insanity, if a defence toa 
criminal charge—Premeditation, design, attempt to evade arrest, how affect 
plea of insantiy—Motive, absence of, how far material in a criminal 
case. 


Trial of the accused commenced before the Court of Sessions on the rith 
June, 1928. Accused was represented by a junior pleader who intimated to the 
Judge that he was only acting under a senior and had no independent instructions, 
The senior pleader being absent, adjournment was applied for but refused, Jurors 
were chosen without objection and the trial commenced : 


Held, that the contention that the accused was unrepresented when the jury 
were empanelled, and that the jurors not having been challenged, the constitution 
of the jury was not in accordance with law must be negatived, The junior 
pleader engaged on behalf of the accused being present in Court, it was open to 
him to challenge the jurors as their names were called out, but he did not 
challenge anybody but contented himself by saying that he was only a junior. 


Duty of an advocate charged with the defence of a person discussed. Entire 
devotion to the interest of the client, warm zeal in the maintenance and defence 
of his rights and the exercise of his utmost learning and ability—these are the 
points which can only satisfy the truly conscientious advocate. Every man accused 
of an offence has a constitutional right to a trial according to law and the duty 
of his counsel requires him to scan with’ legal knowledge the forms of the pro- 
ceeding against the accused. 


. The junior pleader engaged on behalf of the accused having intimated to the 


Court his inability to go on with the defence in the absence of the senior pleader - 


who was not present in Court, the District Magistrate, at the request of the 


ae Death Reference No. 17 of 1928 by, & Criminal Appeal No. 565 of 1928, . 


against the order of A. E. Porter, Esq., Sessions Judge, Chittagong, dated the 
oth July, 1928, for confirmation of the sentence of death passed on the accused, 
and appeal by the accused. 
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Sessions Judge appointéd a pleader to represent the accused, and after the pleader 
thus appointed by the District Magistrate had taken up the defence of the accused, 
the senior pleader engaged on behalf of the accused appeared- and claimed the 
conduct of the defence which was-refused, and the said senior pleader having 
refused to act as junior to the pleader appointed by the District Magistrate : 


Held , that the t rial was not vitiated by the Judge’s refusal to allow the senior 
pleatier to take up the defence when it had already been assigned to another 
lawyer in the circumstances of the case. _ : 


The object of cross-examination is not to prodiicė startling effects but to elicit 
facts which will support the theory intended tọ be put forward. Ifthe facts are 
already on record, the skilful cross-examiner knows when not to make an. unskil- 
ful use of the right of cross-examination. 


`- Although ’an accused might think himself to be a great poet, have written cart- 
loads of poetry and thought that he was Byron, Shelly and Wordsworth, lectired 
before imaginary audience on every conceivable subject under the sun for several 
hours together every day : D GE 


Held, in order to establish a defence on the ground of insanity, it must be 
clearly proved that at the time of committing the act the party accused was 
labouring under such a defect of reazon from disease of the mind as not to know 
the nature and quality of the act he was doing, or if he did know it, that he did 
not know that what he was doing was wrong. 


If the accused was conscious that the act was one which he ought not to do 
and if that act was at the same time contrary to the law of the land, he is punish- 
able. The standard to be applied is whether according to the ordinary standard 
adopted by reasonable men the act was right or wrong. Once it is clear that the 
accuged knew that the act was wrong in law, then he was doing anact which he 
was conscious he ought not to do, and âs it was against the law, it was punishable 
by law. 3 


Any disease of the mind formed before the act was done, which so disturbs the 
mind that you cannot think calmly and rationally of all the different reasons to 
which we refer in considering the rightness or wrongness of an action, any disease, 
which so disturbs the mind that you cannot perform that duty with some moderate 
degree of calmness and reason, may be fairly said to prevent a man from knowing 
that what he did was wrong. ` 


The onus of proof where the piea of insanity is taken on behalf of the accused 
lies on him and it must be proved affirmatively that the accused was insane at the 
time when he committed the act in question. ; 


Uncontrollable impulse co-existing with the full Possession of the reasoning 
powers is no defence i in law, nor is moral insanity, i.e., existence of delusions 


_ Which indicate a defect of sanity such as will relieve a person from criminal res- 


ponsibility, any defence in law: It is not ‘mere eccentricity or singularity of 

manner that will auffice to establish the plea of insanity ; it must be shown that. 
the prisoner had no competent use of his understanding so as to show that he was 

doing a wrong thing in the particular act in question. ` 


If there is evidence’ of premeditation and design or evidence that the prisoner 
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after the act in question tried to resist arrest, the plea of inganity may be negativ- 
ed : R. v. Leigh (1) referred to. 


To establish the plea of insanity, scientific evidence is not necessary. Proof 
of facts such as indicate an unsound state of mind is quite sufficientr R.v. 
Dart (2) referred to. 


Where therefore evidence showed that there was premeditation and design on 
the part of the accused who was of an eccentric character and had occasional delu- 
sions about his position and capacities, but had written . perfectly lucid letters, 
struggied when he was canght, refused to make any statement before the Magis- 
trate when he was told that any statement that he might make would be used as 
evidence against him : 

Held, the plea of insanity must at once be negatived, and the accused could 
not claim any exemption whatsoever under section 84 of the Indian Penal 
Code. 

In a criminal case, where the facts clearly establish the offence, motive is 
irrelevant. 


Although want of motive for the commission of a crime and the fact that the 
crime was committed under circumstances which render detection inevitable are 
important points to be taken into consideration in considering the question of 
insanity, mere absence of m otive where a horrible murder has been committed 
does not justify tbe conclusion that the perpetrator of the deed in question must 
have been mad at the time. 

Sentence of death was however commuted having regard to the fact that the 
accused was not in a healthy state of mind for some considerable time before the 
date of occurrence. 

Per Fack, ¥.:—Although the accused was of unsound mind at the time of 
committing the offence, the weapon employed~an unusually large and heavy 
clasp-knife pointed like a dagger,—the force used which was sufficient to cut 
through a rib, the accuracy with which the. blow penetrated the heart and the 
second blow—all show that the accused deliberately intended to kill, and his con- 
duct leading up to and connected with the occurrence showed that he was not, by 
reason of unsoundness of mind, incapable of knowing the nature of the act that he 
was doing, and as such he could not claim exemption from criminal liability 
under section 84 Indian Penal Code. 

Reference under section 374 of the Code of Criminal Procedure, 
for confirmation ‘of the sentence of death under section 302 Indian 
Penal Code, 

The accused was charged under section 302 Indian Penal Gode 
of haying murdered Mr, Davies, Collector of Chittagong, and was 
tried by the Sessions Judge with the aid of a jury who unanimously 
found the accused guilty under that section and held that the 
accused could not claim any exemption under section 84 of the 
Indian Penal ‘Code, three of the jurors being however of opinion 
that the accused was of unsound mind: 


(1) (1866) 4 F. & F, ots. (a) (1878) 14 Cox. C. C. r43 0 tt 
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The facts of the case appear sufficiently from the judgment. 

Messrs. A. K. Faslul Huq, Nurul Hug and Jaknavt Charan 
Das Gupta for the Accused. 

Sir B. L. Mitter (ido Giit and Mr. Debendra Narain 
Bhattacharjya for the Crown. 

C. A V. 

The judgments of tbe Court were as follows : 

C. C. Ghose, J.: The accused in this case was charged under 
section 302 Indian Penal Code with having committed the murder 
of Mr. G. H W. Davies, I. C. S,, District Magistrate and Collec- 
tor of Chittagong, on the zoth April r928, and was tried before 
the learned Additional Sessions Judge of Chittagong Mr, A, E, 
Porter and a jury. 

It was urged on behalf of the accused in the committing Magis- 
trate’s Court and also in the Sessions Court that at the time when 
it was alleged that he had committed the murder in question he 
was of unsound mind and that, in the circumstances, he was not 
responsible for what he did. The jury unanimously found the 
accused guilty under section 302 Indian Penal Code and further 
that the accused could not claim any exemption under the provi- 
sions of section 84 Indian Penal Code. In answer to a question 
put by the learned Sessions Judge whether the jury were of opinion 
that the accused was of unsound mind at'all, six of the jurors were 
of opinion that he was not but the remaining three thought that he 
might have been. The learned Judge accepted the unanimous 
verdict of the jury and sentenced the accused to death. The 
learned Judge observed as follows: “ Iagree with the minority 
of the jury that the accused is of unsound mind at the time when 
the crime was committed. As there is a clear finding that his 
unsoundness of mind was not such as to exempt him from criminal 
liability, however, I do not consider that this opinion, especially in 
view of the finding of the majority of the jury, justifies the imposi- 
tion of any sentence by me save the maximum. I therefore 
sentence the accused to be hanged by the neck until he be dead, 
subject to the confirmation of the High Court.” 

In his letter of Reference to this Court the learned Judge further 
observed as follows: “ There is clear oral evidence on the 
record that the conduct of the accused for some considerable time 
preceding the Commission of the offence was such as is identical or 
analogous with conduct upon observation of which the Civil Sur- 
geon declared it to be his opinion that the accused is of unsound 
mind ; there is no reason to disbelieve this evidence and it is cor- 


\- 
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roborated by a considerable number of documents, in the proved 
handwriting of the accused, which must have been in preparation 


over a long period and which there is no reason to believe to have 


been fabricated for any fraudulent purpose, There appears to me to 
be no ground for holding that the madness displayed by the accused 
was feigned. Iam clearly of opinion that, upon the evidence, the 
jury erred in not finding that the accused was of unsound mind 
when he committed the crime, although I hold that there is noth- 
ing to show that, even so, he is entitled to the benefit of section 
84 Indian Penal Code. In view of the ‘clear verdict of the jury, 
however, I did not consider it open to me to give effect to my own 
conviction that the accused is of unsound mind and was so when 
he committed the offence,” 


The facts involved, shortly stated, are as follows: The accus- 
ed Kazi Bazlur Rahaman called on the late Mr. Davies at his bun- 
galow on the zoth April 1928 at about 7 A.M., and asked the orderly 
on duty Kala Mian to take in his card which ran as follows: 
“ Kazi Bazlur Rahman. I have got title Byron Lord. And student 
Oxford University, England.” This card is Exhibit II in this case. 
Mr. Davies had not come to his office room then and the orderly 
asked him to wait. In the meantime, another visitor, namely, 
Babu Kali Sankar Dutta, (witness No. 8) who is the local Govern- 
ment Pleader attached to the Munsif’s Court, arrived. He, too, 
was asked to wait. Shortly thereafter Mr. Davies came into his 
office room and the orderly Kala Mian took the accused’s card to 
him and, under Mr. Davies’ orders, the accused was called in. 
The accused sat down on a chair on the left of Mr. Davies who was 
facing the west. Mr. Davies gave to Kala Mian a key to opena 
box containing certain papers, Kala Mian opened the box and 
took out the papers and then went outside the room. Mr, 
Davies and the accused were then conversing. The Collectorate 
Nazir Babu Mohendra Lal Sarkar (witness No. 2) had meanwhile 
arrived with a deputation of about 50 people for submitting a repre- 
sentation to the Magistrate in connexion with a night-soil depot for 
the removal of which the Municipality had taken and was taking 
no steps. About 5 or 6 of the members of the deputation accom- 
panying the Nazir came inside the southern verandah where Babu 
Kali Sankar Dutta was waiting and some others remained ‘in the 
compound and some on the steps leading up'to the gate. The 
Nazir was speaking to Kala Mian when the latter heard a sound 
of something falling. What happened thereafter is described by 
‘Kala Mian as follows : “ I heard the Collector say ‘akro pakro’. 1 
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ran forward up to the threshold of the room. I saw that the Col- 
lector had fallen with his head slanting and on a shelf which 
had fallen. He was on his back and was struggling. The 
accused was drawing out a knife from the chest of the Collector 
who was kicking. The accused stabbed again and the blow fell 
on his leg. Ican’t say which leg it fell on. I went to seize 
the accused and he threatened to stab me. I jumped back and 
the Nazir caught hold of the accused from behind. After that 
I also seized his elbow and Kader Baksh,” (the Collectorate peon, 
witness No. 4), “seized his wrist. The gardener and others came 
and seized him and Kader Baksh snatched away the knife which 
I can recognise. This (Exhibit I) is the knife and the price ticket 
on it was on it then. It was then open. The Collector was bleed- 
ing from the chest. He could not speak. The ayah and:the bearer 
Dasarath took him away. We took the accused on to the verandah, 
The police came and took him into custody. The accused is the 
man who came and stabbed the Collector. The Collector died 4-5 
minutes after. I was then present. He was unable to say anything 
after the wound. There was no one but the Collector and the 
accused in the room.” 


- The Nazir’s account is as follows :—“ I saw that the accused 
was then withdrawing a knife from the chest of the Collector. The 
Collector was kicking. I raised an alarm. I called out that the 
Collector was stabbed, catch the murderer. Kala Mian and] 
entered the room. Kala Mian went to the right and I went behind 
him, The accused was then trying once more to stab the Collec- 
tor on the chest but as he was kicking the blow fell on his left leg. 
Kala Mian went to the right and tried to catch the hands of the 
accused. He was trembling. Seeing him the accused jumped up 
and threatened to stab him. I went round to his back and pinned 
his arms to his sides with my arms. Kala Mian, Kader Baksh, 
Abdul Malek” (witness No. 5) “and Anil came up and seized the 
accused, Kader Baksh caught the right wrist of the accused in 
which the knife was and took the knife from him, The Collector 
was bleeding from the chest. The bearer and the ayah took the 
Collector away, The Collector looked at me when I pinned the 
accused’s arms to his side but he could not speak. We removed 
the accused to the verandah. I left the accused with my peons 
etc, and went into the room to see the Collector. I found him 
gasping but unable to speak.” 

_ Kader Baksh (witness No. 4) after describing how he seized 
the accused’s wrist states; “We did not strike nor abuse the 
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accused, He did not say anything tous. He struggled to escape 
when we seized him”. 

Dasarath, the bearer (witness No. 6), who was in the southern 
verandah of the house talking with the Nazir gives a similar 
account and states as follows: “ I saw accused taking outa knife 
from the chest of the Collector, He struck again but, as the Collec- 
tor was kicking his legs, the blow fell on his leg. Kala Mian went 
to catch him but the accused aimed a blow at himand he went 
back, The Nazir went tothe back of the accused and secured 
him,” 

After the accused had been taken into custody he was brought 
to the bungalow of the Sadar Sub-Divisional Magistrate (witness 
No. 10). The latter’s evidence is as follows, “I told him I was a 
Magistrate, that he was not bound to make any statement, but 
that if he made any statement I should record it and it would go in 
evidence against him. He replied that if it was to be used against 
him he would not make a statement”, The Sadar Sub-Divisional 
Magistrate wrote in his order-sheet as follows. ‘“‘ Accused Kazi 
Bazlur Rahman brought under arrest under section 302 Indian 
Penal Code. He is remanded to hajat till 2-5-28. He refused to 
‘make any statement before me. He has got slight marks of injury 
on the left temple and right leg.” 

At the trial before the learned Additional Sessions Judge the 
main contention on behalf of the defence, as indicated above, was 
that the accused was insane at the time when it was alleged that 
he had committed the crime in question. No less than 29 witnesses 
for the defence were called in support of this contention. 
The learned Additional Sessions Judge, has in the course 
of his very careful charge to the jury analysed the evidence 
on behalf of the accused including the documentary evidence and 
has shown what the state of the accused’s mind was from 1921 up 
to shortly before the date of the occurrence. According to the 
witnesses on behalf of the accused, the latter was subject to fits of 
insanity, the last of which beginning on 1925-26 had been practi- 
cally uninterrupted up to or shortly before the date of the occur- 
rence. It is not necessary for the purposes of this judgment to 
reiterate herein the summary of the evidence as given by the 
learned Judge. The learned Judge states as follows: ‘‘ We have 
evidence which, if believed, shows him suffering from delusions, 
e. g., that he is a person with ability and qualifications which he 
has not, with titles to which he has no right, claiming unusual 
powers (a saint, Imam Mahdi etc.) anxious to complete his educa- 
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tion in England. All these delusions are evidenced not by witness- 
es only but by documents whose volume makes it unlikely that- 
they were fabricated for the p urposes of any possible action. They 
are amongst the observatio ns on which P, W. r (Major Hodge, 
I, M. S) the local expert, bases his opinion that the accused is 
unsound in mind. As I said before whilst directing the jury to 
consider the fitness of the accused to stand his trial, the opinion 
of P. W. r (Major Hodge) on the point may be disregarded, but 
only on very valid and certain grounds, and to disregard it would 
be extremely unusual and unwise. If the jury accept it for the 
present state of the accused and believe the evidence of con- 
dudt of the accused before trial J am unable to point to any consi- 
deration on which the jury can fail to come to the conclusion that 
from 1925-26 up tothe day before the crime the accused was of 
unsound mind, That unsoundness also evidently was of the cog- 
nitive faculties for it prevented him from knowing what he was 
doing when, e. g, he addressed imaginary audiences, thought he 
was a person of distinction, imagined he could become a Barrister 
in England within a few months, etc. If the unsoundness that is now 
present is proved up to a short time before the crime, in the ab- 
sence of evidence, the presumption is that it continued up to the 
time of the commission of the crime.” 


It appears that the accused was committed on the 16th May 1928 
after the necessary preliminary enquiry by the Committing Magis- 
trate to the Sessions Court for trial. At the enquiry before the 
Magistrate the accused was represented by a Vakil named Babu 
Jogendra Chandra Dutta—a member of the Comilla Bar, On the 
17th May 1928 the Sessions Judge directed that the trial should 
begin on the 11th June 1928. On the last-mentioned date the 
trial opened before the Additional Sessions Judge and the charge 
under section 302 Indian Penal Code being read over to the 
accused he pleaded not guilty. The jurors were then chosen in 
accordance with the directions contained in the judgment of this 
Court dated the sth December 1927. Babu Rama Prosonna 
Singha, pleader, a member of the Chittagong Bar, who was present 
in Court, intimated to the learned Additional Sessions Judge that 
he had been engaged and had received a power from the accused, 
but that a senior having been also engaged under whom he was to 
act he had no instructions. The senior referred ‘to was apparently 
Babu Jogendra Chandra Dutta and he was absent. Babu Rama 
Prosonna Singha stated that he had received instructions from 
his senior that in the event of the trial being taken up on the 
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1rth June the accused would be undefended, whatever that might 
mean. A petition purporting to be filed by the brother of the 
accused was put in applying for an adjournment. This applica- 
tion was refused, The case thereupon proceeded and the first 
point for determination was whether the accused was ina fit condi- 
tion to stand his trial, Major Hodge, the Civil Surgeon of 
Chittagong, was examined in chief. Babu Rama Prosonna 
Singha having stated that he was not prepared to conduct 
the case for the accused in the circumstances, the accused 
was asked to cross-examine Major Hodge. He refused or was 
unable to put to Major Hodge any relevant questions ,in 
cross-examination. The jury after listening to Major Hodge’s 
evidence were unanimously of opinion that the accused was 
capable of making his defence and of standing his trial. The lear- 
ned Judge agreed with and accepted the verdict of the jury on this 
point and it was directed that the case should proceed, It then 
became necessary to consider whether steps should not be taken 
to secure the representation of the accused by a legal adviser. The 
learned Judge in his order-sheet observed as follows: “In the 
present case the accused was represented in the committing Court 
by Babu Jogendra Chandra Dutta. Three lists of witnesses were 
filed for him after the commitment. He was represented in this 
Court by Babu Rama Prosonna Singha who, on 5-6-28, filed an ap- 
plication for adjournment on his behalf. At the time of hearing, 
Babu Rama Prosonna Singha intimates that he isa junior only in 
this case and is not prepared to prosecute the defence as he has 
nof acquainted himself with the brief, and that his senior is Babu 
Jogendra Chandra Dutt. No power for this pleader has been filed 
in the Sessions Court, but none is apparently necessary. I see no 
reason to disbelieve Babu Rama Prosonna Singha. If what he 
says is true, legal advice was retained for the accused and I cannot 
find that he is unable to afford to employ Counsel for his defence. 
Iam prepared to certify in the circumstances that the accused 
can afford to engage lawyers for his defence. Atthe same time 
the rules do not appear to take away my discretion to require the 
accused to be represented for the ends of justice. In the present 
case Iam clearly of opinion that he should be represented because 
there is already on the record evidence that the plea of insanity 
suggested in the lower Court isa genuine plea and 1 hold it to be 
essential in the interests of justice to determine the fact of the 
accused’s sanity atthe time of the crime. A large number of wit- 
nesses have been cited for the defence and their evidence cannot 
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be elicited satisfactorily without great waste of time unless a plea- 
der appears for the accused. The District Magistrate will therefore 
be requested to arrange as early as possible for the representation 
of the accused. Meantime the witnesses for the prosecution will be 
examined and the accused will be given an opportunity to cross- 
examine them, If he applies for their recall for further cross- 
examination after the appointment of a representative, they will be 
recalled for further cross-examination”, 

It appears that thereafter the District Magistrate appointed 
Babu Mohim Chandra Guba, Vakil, of the Chittagong Bar, to 
defend the accused. Mr. Wilkinson, the District Magistrate, in his 
affidavit filed in this Court states as follows :—“That it was on the 
12th June that I was asked by the Additional Sessions Judge to 
engage a pleader to defend the accused and that I thereupon 
selected Babu Mohim Chandra Guha, a leading pleader of this Bar 
and of the-same calibre as the Government pleader in order that 
the accused might be defended as ably and vigorously as 
possible”. 

But Mahim Chandra Guha appeared before the learned Addi- 
tional Sessions Judge on the rath June, but as he had no previous 
instructions the learned Additional Sessions Judge acceded to his 
request to allow him to take notes of the deposition of the prosecu- 
tion witnesses who had been examined up to that’ date and to 
postpone their cross-examination till all the prosecution witnesses 
had been examined and then to begin the cross-examination 
from the next day, i. e, the 13th June, 1928, On the 13th June 
Babu Jogendra Chandra Dutta of the Comilla Bar appeared for 
the accused before the learned Additional Sessions Judge but he 
said that he would refuse to act as junior to the vakil appointed 
by the Crown for the defence of the accused. There was some 
discussion about the power which Babu Jogendra Chandra Dutta 
had from the accused. The facts will be found set out in the 
learned Additional Sessions Judge’s order dated the 13th June 
1928 in the order-sheet. In the end, the learned Additional 
Sessions Judge came to the conclusion that the trial should proceed 
and that in the circumstances the accused should be represented 
by the vakil appointed by the District Magistrate i.e., Babu 
Mohim Chandra Guha. 

It appears that thereafter all the prosecution witnesses were 
cross-examined by Babu Mohim Chandra Guha and that 29 witnes- 
ges for the defence were examined by him, Major Hodge, the Civil 
Surgeon, who had the prisoner under his observation since the 
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4th May and who had given evidence before the learned Sessions 
Judge on the 11th June 1928, was not cross-examined by Babu 
Mohim Chandra Guha apparently because of the fact that accord- 
ing to him, Major Hodge’s opinion on the question of insanity was 
not unfavourable to the accused. 

The accused has been defended before us by a very able 
Advocate Mr. A. K. Fazlul Hug.’ If we may say so, the accused's 
case could not have been in better hands, Mr. Fazlul Huq has 
argued that there has been no proper trial in this case and that, 
in the circumstances which have happened, our obvious course is 
to set aside the verdict of the jury and the sentence passed on the 
accused and to direct a retrial. Mr. Huq’s pointis that at the 
time when the jury were empanelled the accused was unrepresented 
and that the jurors not having been challenged the constitution of 
the jury was not in accordance with law. Mr. Huq has further 
argued that the learned Additional Sessions Judge was wrong 
having regard to the provisions of section 340 Criminal Procedure 
Code in not allowing Babu Jogendra Chandra Dutt to conduct the 
defence on behalf of the accused when he appeared in Court on 
the 1gth June 1923 and that the trial was vitiated thereby. Mr. 
Hug has also argued that Major Hodge, the Civil Surgeon, not 
having been recalled for cross-examination on behalf of the accused, 
his evidence should go out of the record altogether and that that 
in itself is a sufficient circumstance, justifying his prayer for a 
retrial of the accused. 

Before I proceed further into the merits I propose to dispose of 
the three points taken by Mr. Fazlul Huq and indicated as above. 

- In my Opinion it is not correct, to say that’on the rrth June 
1928 the accused was wholly unrepresented. As will appear from 
the order-sheet, Babu Rama Prasanna Singha, pleader, who had 
been engaged on behalf of the accused, was present in Court, 
Apparently there was another gentleman who was his senior who 
had also been engaged on behalf of the defence but he was absent. 
It was open to the defence to challenge the jurors as their names 
were called ont but Babu Rama Prasanna Singha did not challenge 
anybody. He contented himself by saying that he was only a 

, junior. In this proceeding Iam not concerned with the conduct 
of Babu Rama Prasanna Singha or of his senior, The only question 
which is immediately before me is whether the constitution of the 
jary was in accordance with law, There can be no doubt, in my 
opinion, on the facts appearing on the record that the constitution 
of the jury cannot be assailed and that Mr. Fazlul Huq’s first 
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point must be decisively negatived. The duty of an advocate 
charged with the defence'of a person accused of a very serious 
crime will be found dwelt upon by Lord Brougham in bis cele- 
brated defence of Queen Caroline where the topic of fidelity to 
the client is exhaustively discussed. Entire devotion to the interest 
of the client, warm zeal in the maintenance and defence of his 
Tights and the exercise of his utmost learning and ability—these 
are the points which can only satisfy the truly conscientious 
advocate, Every man -accused of an offence bas a constitutional 
right to atrial according to law and the duty of his counsel 
requires him to scan with legal knowledge the forms of the pro- 
ceeding against the accused, (See in this connexion Professor 
Christian’s note to 4 Blackstone’s Commentaries, 356; Lord 
Erskine, 6 Campbell’s Lives of the Lord Chancellors, page 361), 


As regards Mr, Fazlul Huq’s second point, there is no subs- 
tance in it and it will appear from the record that there were 
justifiable grounds for coming to the conclusion that the absence 
of representation of the accused by legal advisers or the ineffective 
representation by them between the 11th andthe 13th June was 
part of a plan which had already been determined upon. (See in 
this connexion the petitions put in on the sth and 11th June 
respectively). No exception can be taken to the conduct of Babu 
Mohim Chandra Guha for it is to be remembered that counsel 
assigned for the defence ofan accused charged with the offence 
of murder cannot decline the office, nor can he abate a jot of his 
duty tothe accused and tothe Court, because of the querulous 
attitude taken by another counsel who is asked to associate himself 
with the counsel assigned to the accused, (See per C. J. Hale 3 
Campbell’s Lives of the Lord Chief Justices 20 ; Sharswood’s Pro- 
fessional Ethics page 92). I am satisfied that the learned Sessions 
Judge in the orders he passed on the r3th June did not seek 
to interpose between the accused and his friends. 


As regards Mr. Fazlul Huq’s third point, Iam satisfied from 
the affidavit of Babu Mahim Chandra Guha placed before us 
that in the circumstances of this particular case, no prejudice 
whatsoever has been caused to the accused by reason of the non- 
cross-examination of Major Hodge—the Civil Surgeon. The 
examination-in-chief of Major Hodge showed that his opinion was 
not hostile to the accused and Iam not prepared to say that Babu 
Mahim Chandra Guha did not exercise a wise discretion in not 
cross-examining Major Hodge. The object of cross-examination 


Vou. XLVIII.] HIGH COURT. 


is not to produce startling effects but to elicit facts which will 
support the theory intended to be put forward. Ifthe facts are 
already on record, the skilful cross-examiner knows when not to 
make an unskilful use of the right of cross-examination. 

In this view of the matter, I must negative Mr. Fazlul Huq’s 
plea for a retrial of the accused and I will now proceed to consider 
the other points urged by him. Mr. Fazlul Huq has argued that 
at the time when it was alleged that the accused had committed 
the crime in question he was of unsound mind and that his con- 
dition of mind was such as would bring him within the rule of 
law laid-down in section 84 of the Indian Penal Code. He said 
that upon the evidence it might be perfectly clear that the accused 
was the man who had inflicted the fatal wound on Mr. Davies but 
the question of his culpability for the act which the accused com- 
mitted had not been properly considered. The Civil Surgeon 
was examined before the committing Magistrate and the Sessions 
Judge who asked him ifthe accused was in a fit condition of 
mind to stand the trial, B ut that did not prove that the accused 
had lapsed into sanity at the time of the alleged murder. The 
Civil Surgeon also sail that he did not Know the accused’s past 
history. There was evidence that the accused thought himself 
to be a great poet, he had written cart-loads of poetry and thought 
that he was Byron, Shelly and Wordsworth, that he lectured 
before imaginary audiences on every conceivable subject under 
the sun, for several hours together, every day. The opinion of the 
Civil Surgeon should have been asked as to what he thought of 
the man with such a history. 

The law relating to the plea of insanity has been laid down by 
eminent Judges from time to time, but it may not be wholly 
out of place to state very briefly what I conceive to be the true 
position. Itis forthe jury to determine whether the prisoner, 
when he committed the offence with which he stood charged, was 
incapable of , distinguishing right from wrong or under the influence 
of any delusion which rendered his mind at the moment insensible 
of the nature of the act he was about to commit—since in that 
case he would not be legally responsible for his conduct. On the 
other hani provided the jury should be of opinion that when he 
committed the offence he was capable of distinguishing right from 
wrong and not under the influence of such a delusion as disabled 
him from discerning that he was doing a wrong act or one contrary 
to law, he would be amenable and held guilty in the eye of the 
law. In other words, to establish a defence on the ground of 
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insanity it must be clearly proved that at the time of committing 
the act, the party accused was labouring under such a defect of 
reason from disease of the mind as not to know the nature and 
quality of the , act he was doing, or if he did know it, that ‘he did 
not know that what he was doing was wrong. Ifthe accused was 
conscious that the act was one which he ought not to do and if 
that act was at the same time contrary to the law of the land, he 
is punishable. The standard to be applied is whether according 
to the ordinary standard adopted by reasonable men the act was 
right or wrong. Once itis clear that the appellant knew that the 
act was wrong inlaw, then he was doing an act which he was 
conscious he ought not to do, and as it was against the law, it was 
punishable by law. It has also been said by very high authority 
that one must see that the accused’s disease of the mind was 
formed before the act was done. Any disease which so disturbs 
the mind that you cannot think calmly and rationally of all the 
different reasons to-which we refer in considering the rightness or 
wrongness of an action, any disease which so disturbs the mind 
that you cannot perform that duty with some moderate degree of 
calmness and reason may be fairly said to prevent a man from 
knowing that what he did was wrong. The onus of proof where 
the plea of insanity is taken on behalf of the accused lies on him 
and it must be proved affirmatively that the accused was insane 
at the time when he committed the act in question. Uncontroll- 
able impulse co-existing with the full possession of the reasoning 
powers is no defence in law, nor is moral insanity, i,e., existence 
of delusions which indicate a defect of sanity such as will relieve a 
person from criminal responsibility, any defence inlaw. It is not 
mere eccentricity or singularity of manner that will suffice to 
establish the plea of insanity ; it must be shown that the.prisoner 
had no competent use of his understanding so as to know that he 
was doing a wrong thing in the particular act in question. If there 
is evidence of premeditation and design or evidence that the 
prisoner after the actin question tried to resist arrest, the plea 
of insanity may be negatived. A prisoner trying to resist arrest 
after he had committed the actin question shows that he is well 
aware that he has committed an act which in law is criminal 
[per Erle, C. J. R. v. Zeigh (1)]. It isa mistake to suppose that in 
order to satisfy a jury that the plea of insanity is well-founded, 
scientific evidence must be adduced. If the existence of facts is 
such as to indicate an unsound state of mind, that is quite suffi- 
cient [per Brett, L. J, Æ. v. Dart (2)]. 
{1) (1866) 4 F. & F. 915. (2) (1878) 14 Cox, C. C. 143. 
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Bearing these principles in mind I have examined the record 
in this case minutely and J have not failed to keep ever present 
in my mind the terms of the verdict of the jury, of the judgment 
of the learned Sessions Judge and of his letter of Reference to 
this Court. Iam unable to come tothe conclusion that the evi- 
dence on record discloses circumstances which would enable the 
accused to claim exemption under the provisions of section 84 of 
the Indian Penal Code. It is abundantly clear on the evidence on 
record that it was the accused who killed Mr. Davies and that 
there was premeditation and design òn the part of the accused. 
Some- evidence of the state of mind of the accused in 1924, 1925 
and 1926 had been given which showed that he was of an eccen- 
tric character and had occasional delusions about his position and 
capacities. But what was his condition in 1928? He had come all 
the way from Tipperah to Chittagong, written perfectly lucid 
letters, asked for an interview with Mr, Davies, went there cor- 
rectly attired, and had taken the precaution of going there early 
inorder to avoid the presence of other interviewers. When he 
was caught, he struggled. Six hours after the occurrence, when 
the committing Magistrate saw him and told him that if he 
made any statement to him (the Magistrate) the same might be 
used against him (the accused) the accused declined to make 
any statement. The accused had provided himself with a knife 
which was new (see the evidence on record, pages 16, 19, 21, 22, 
25 and 26), If asa matter of fact there was premeditation and 
design, as we hold there was, the plea of insanity must at once be 
negatived. The accused cannot claim any exemption whatsoever 
under section 84, Indian Penal Code. Further, there is consi- 
derable evidence that immediately after the act in question 
there was a struggle between the accused and those who rushed 
up to him for the purpose of arresting him. The accused tried 
his best to resist arrest. He did not succeed because he was over: 
powered by the people who had assembled in the verandah of 
the Magistrate’s bungalow. The fact that the accused tried to re- 
sist arrest shows unmistakably that he was well aware at the time 
that he had committed an act which in law was criminal. This 


circumstance would also show that the accused cannot claim any ` 


exemption under section 84 Indian Penal Code. The jury found 
that the accused cannot claim exemption under section 84 Indian 
Penal Code, an opinion with which the learned Judge agreed. 
Nothing has been shown to me which would justify me to take 
a different view. Jam therefore constrained to hold that the 
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accused has committed an act punishable under section 302 
Indian Penal Code, It was argued before us that no motive is dis- 


_ cernible on the record and that that lent considerable support 


to the plea of insanity. Now if the facts are clear so far as the act 
compldined of is concerned the motive is irrelevant. If the facts 
are fot clear, motive may explain what otherwise would 'be 
difficult of explanation, The want of motive for the commission 
of a crime and its. being committed under circumstances which 
renders detection inevitable are no doubt important points to 
be taken into consideration coupled with the other evidence ‘on 
record bearing on the question of insanity. In my opinion, it is 
not the law that because a horrible murder has been committed 
with no apparent motive, in circumstances as have been spoken 
to by the prosecution witnesses, one may conclude therefrom 
that the perpetrator of the deed in question must have been 
mad at the time. í 


The question now arises about the sentence which we should 
pass on the accused. There can be no doubt that he was not in 
a healthy state of mind for some considerable time before the 
date of the occurrence. His mind was one which had been 
morbidly affected. The evidence on record abundantly justifies 
that view and we are to a considerable extent fortified by the 
opinion of Major Hodge. On the question of sentence the learn- 
ed Sessions Judge’s opinion must carry great weight with us. 
In these circumstances, wethink the ends of justice will be 
sufficiently met by our commuting the sentence of death passed 
on the accused to one of transportation for life. We direct 
accordingly. 


Jack, J:— The appellant has been convicted of the are 
of Mr. G. H. W. Davies, I. C. S. and sentenced to death, 


The prosecution case is that on the morning of the aoth at 
April the appellant called on Mr. Davies and, at the close of an 
interview, lasting about ro or 15 minutes, stabbed him in the 
chést with a knife inflicting injuries of which Mr. Davies died 
in the course of a few minutes. No one was present at the time but, 
hearing the noise caused by Mr. Davies falling and crying out, 
Mohendra Lall Sarkar Nazir and Kala Mian orderly who were in 
the verandah attached to the office room where this took place, . 
rushed into the room followed by others, They saw the appellant 
withdrawing aknife from Mr. Davies’ chest and then inflicting - 
another wound on his leg as he lay on the floor helpless but kick- 
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ing out with his legs. The Nazir seized the appellant from behind 
and Kala Mian then snatched from him this knife Ex, 1. 

‘That the appellant stabbed Mr. Davies with a knife and 
so caused his death is not now disputed. It is merely urged 
that he did not use the knife Ex. 1. to which-a price label is 
attached showing that it was newly purchased. This suggestion 
loses all force in so far as it is intended td negative premeditation, 
when we find that during the course of the examination of the 
prosecution witnesses, the accused stated that his knife had no price 
ticket, he had removed it the night before; This statement shows 
that, in any case, he brought a knife with him. Moreover there is 
overwhelming evidence that Ex, 1. is the knife actually taken from 
the hand of the accused at the time. 


It is admitted that the learned Judge's summing up was 
eminently fair but it is urged on behalf of the appellant 
that he was not properly represented at the trial inasmuch as the 
learned Judge refused to allow the pleader engaged by 
the appellant's brother, to defend the appellant. The order 
on the order-sheet dated 13.6. 28 shows that, in fact, the 
learned Judge refused to jallow Babu Jogendra Dutta to appear 
for the accused on that date without a power from the accused 
- whom the jury had found to be capable of defending himself 
and as the pleader refused to certify that he was satisfied that 
the accused had validly executed a power. Whatever may have 
been the propriety of this order, a perusal of the affidavit filed 
by the defence pleader Babu Mohim Chandra Guha Deb Barman 
(one of the leaders of the Chittagong Bar) shows that there is no 
substance in this objection to the manner in which the trial was 
conducted. On the first day of the trial viz. the rrth June, Babu 
Rama Prasanna Singha intimated to the Court that he had received 
a power from the accused and that a senior was also engaged under 
whom he was retained, but that he had no instructions, and 
that his senior had instructed him that if the trial were taken up 
that day the accused was to be undefended. Thereupon Mohim 
Babu was appointed by the District Magistrate to defend the 
the accused. $ 

Tti is urged that the accused was prejudiced inasmuch as Major 
v. Š. C. Hodge the Civil Surgeon was not recalled for examination 
after he had had the past history of the accused` put before him as 
detailed by the witnesses. However, in the affidavit referred to 
above, it'is explained that Major V. S. C. Hodge. was not recalled 
because his evidence as it stood was very favourable to the accus- 
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ed, and that Mohim Babu’s decision not to examine him again was 
entirely approved by the relatives of the accused. 1t is significant 
that in the very detailed and elaborate petition of appeal filed by 
the appellant there is no suggestion that the appellant was in any 
way prejudiced by the District Magistrate’s appointment of a 
pleader to defend him, on the contrary he candidly admits that the 
vakil did whatever lay in his power, and further makes no com- 
plaint regarding the non-appearance of Babu Jogendra Dutta. 

But in any case these preliminary points ne ed not be considered 
as the learned Advocate for the appellant does not press them in 
view of the order which we propose to pass. ; 

The only question which remains to be considered is whether at 
the time he stabbed Mr. Davies, the appellant was, in the words of 
section 84 of the Penal Code, by reason of unsoundness of mind, 
incapable of knowing the nature ofthe act or that he was doing 
what was either wrong or contrary to law. 

There is evidence indicating that since 1925 the appellant used 
at times to talk incoherently and to himself, In 1426 he claimed at 
different times to be (or to have received the titles) Shelley, 
Wordsworth, Byron and Imam Mahdi. Then in 1927 we find him 
writing the incoherent and unintelligible letters Ex. D, Ex, Dr. 
Ex. E and Ex, E r which certainly indicate a disordered mind. 

On the day before the occurrence he wrote the letter Ex, XVIII, 
which, though indicating a weak intellect and wandering mind, 
is quite intelligible. Finally just before the occurrence he sent in 
his card to Mr. Davies inscribed ‘ ‘Kazi Bazlar Rahman—I have got 
title Byron Lord and student Oxford University, England.” It is 
clear therefore that up to the time of the occurence he was more 
or less mentally unsound: Notwithstanding this, his conduct up to 
the time of the Occurrence and the evidence of the postmaster and 
other witnesses regarding his enquiries on the previous day about 
the non-delivery report of a telegram, shows that he was quite 
capable of transacting busi ness intelligently. 


The evidence of Mr. Siddique Rahman, Public Prosecutor 
Comilla throws some light on the object of his visit to Mr. Davies, 
8 or ro days before the occurrence he wanted to see the District 
Magistrate at Comilla in connection with some previous corres- 
pondence (cf, Ex. D and Ex. Dr) and Mr. Siddique Rahman told 
him that, Mr. Nelson the Magistrate with whom he had correspon- 
ded was no ionger there. He then said that he would go to see the 
Commissioner at Chittagong if his case had been transferred there. 
He further made a parade of his poetic’ powers referring to Byron, 
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Shelly and Wordsworth and said he had heard that Mr. Nelson 
talked very highly of his diction and language and he had wanted 
_to pay his respectsto him, In the correspondence referred to 
(Ex. D. and D 1), so far as it conveys any sense at all, he com- 
plains of domestic troubles and that his wife had hypnotised him, 
also he wants to be recognised as a great poet and to be permitted to 
go to College. On the day before the occurrence (as the evidence 
of the postmaster and station master shows) he had wired to his 
uncle for Rs. 3000 and was agitated because no reply had come ; he 
wanted also a passport to go to England. © On Mr. Davies’ table were 
found 5 note books of the accused containing unintelligible poetry 
and the inference is that the appellant wanted recoguition of his 
poetic powers and some facilities for going to College in England, 
There is evidence showing that at times the appellant acted 
violently when opposed e. g. when witness Hosain (D. W. 18) pres- 
sed the appellant to take medicine the latter gave him a kick on 
the chest and knocked him down. Again Amir Hosen (D.W.24) says 
the appellant used at times to get furious with people who tried 
to remunstrate with him and when urged to take food would beat 
those who approached him. We can only conjecture what took 
place at the interview with Mr, Davies. It was just after Mr. 
Davies bad concluded the interview by saying ‘good morning’ that 
‘the appellant stabbed him. There is no evidence as to motive 
but on the one hand it seems possible that the appellant was exas- 
perated by not getting what he wanted or again it may be that the 
apparently morbid condition of his brain had produced a vague 
craving for relef by some such possionate action. Whatever may 
be the explanaton of his cruel and apparently unprovoked attack, 
_ there are circumstances which seem to indicate that the appellant 
realised at the time what he was doing and that he was doing 
wrong. When Kala Mia went to seize him the appellant threateneu 
to stab him, Again Kader Bux (P. W. 4) says the appellant 
struggled to escape when seized and this seems to be corroborated 
by the fact that he received slight injuries which the doctor says 
might have been caused by a struggle. When questioned few hours 
later by the Magistrate and told that any statement he made 
would be used in evidence he said that, if his statements 
were to be used against him, he would not make a statement, His 
purchase of the knife of his unusual description -and bringing it 
` witu him probably indicates premeditation anJ, in any case, since 
he must have opened it (and its hinge is quite stiff) before stabbing 
_ Mr. Davies there was at least some deliberation, Finally his stat 
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: 1928. he stabbed Mr. Davies and, altogether, the facts are clearly incom- 
Erperor patible with the theory that he did not know the nature of the act. ` 
y. The Civil Surgeon who had the appellant under observation from? 
BeA pei: ‘the 4th of May up to the time of his trial gave his opinion that he” 
— was of unsound mind during that period. He added however “ as 
7 aeb . far as I can judge his cognitive faculties are all right, His know- 
ing and perceiving are correct, but his power of conceiving must be 
to some extent ‘ biased’ if his delusions are genuine...... there is 


that in his behaviour and in this physical condition which suggests 
that his nervous system is unbalanced.” As to his mental condition 
` subsequent to the occurrence we have also the appellant’s post card 
(Ex. 6) written in the jail two days after the occurrence. Apart 
from bad English this does not necessarily indicate an unsound 
mind and a post card (Ex. 5) written 2 days later is quite sensible 
and shows that, whatever delusions he suffered from, he quite 
realised his position. The same applies to another post card (Ex. 3) 
written a fortnight later. í 
Taking all the circumstances leading up to and connected with 
the occurrence into account, there can, to my mind, be no doubt 
.-. ` that the appellant has failed to show that, at the time he fatally 
stabbed Mr, Davies, he was, by reason of unsoundness of mind., 
p incapable of knowing the natare of the act that he was doing what 
was wrong Or contrary to law. He cannot therefore claim exemp- 
tion from criminal liability under section 84 Indian Penal Code 
The weapon employed an unusually large and heavy clasp knife 
pointed like a dagger, the force used, which was sufficient to cut 
through a rib, the accuracy with which the blow penetrated the 
heart and the second blow all show that the appellant must have deli- 
berately intended to kili Mr. Davies ; he has therefore been rightly 
convicted of murder. There remains the question of sentence. On 
the evidence there can be no doubt that the learned Judge is cor- 
rect in his opinion that the appellant was of unsound mind at the 
time of committing the offence. The 6 jurrors who were of opinion 
that he was not of unsound mind must have thought that he was 
feigning insanity, but the apparent absence of motiveand many other 
circumstances indicate that this cannot have been the case. The 
‘learned Judge seems to have thought that he was bound by this 
finding of the jury to pass a capital sentence. This. is not so, and 
though the appellant is guilty of an atrocious and dastardly murder, 
in view of the evidence as to his mental condition at the 
time, and particularly the eviderge of the Civil ‘Surgeon, I think 
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that this is a case in which a sentence of transportation for life will 
meet the ends of justice. 


The appeal is dismissed except that the sentence of death pass- 
ed on the appellant is commuted toa sentence of transportation 
for life. 


M,C, Appeal dismissed: Sentence modified, 


FULL BENCH. 


Before Sir George Claus Rankin, Knight, Chief Justice, Sir 
Charu Chunder Ghose, Knight, Judge, Sir Zahid 
Suhkraward;, Knight, Judge, Mr. Justice . 
B. B. Ghose, and Mr. Justice 
M. N. Mukerji. 


TARINI CHARAN BHATTACHARYA AND OTHERS 
v, 


KEDAR NATH HALDAR.* 


Res judicata—Cieil Procedure Code (Act V of 1908), Sea 11—Erroneous 
Í decision—Second appeal—Bengal Tenancy Act (VII of 1885), Sece 153— 

Amount claimed in the suit, 

A decision whether on a question of fact or of law, #f given by a compe- 
tent Court, will be res judicata in a subsequent suit between the same parties or 
their representatives if the same question was raised. It does not matter 
© whether the decision previously given was, according to a flater decision in 
another suit, erroneous as a proposition of law. Section 11 of the Code of Civil 
Procedure will always optrate as res judicata irrespective of the decision being 
erroneous which had not been set aside by a superior Court on appeal. 

The object of the doctrine of res judicata is not to fasten upon parties 
special principles of law as applicable to them inter se, but to ascertain their rights 
and the facts upon which these rights directly and substantially depend ; and to 


Full Bench Reference No, 1 of 1928, in Appeal from Appellate Decree 
No, 723 of 1926, against the decree of D. G. Davis Esq., Additional District 
Judge of Khulna, dated the 17th December, 1925, reversing that of Babu Nagen- 
dra Chandra Ganguly, Munsiff, 1st Court, Bagerhat, dated the 29th November, 
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prevent their ascertainment from becoming nugatory by precluding the parties 
ffom reopening, or recontesting that which has been finally decided. 


The Full Bench entertained and decided the question of jurisdiction, though 
not taken at the hearing of the second appeal before the Division Bench. 


The claim in the suit was (a) for arrears of rent for 4 years at Rs. 16 per 
annum, i.e. Ra, 64, (b) cess for 4 years at 8 annas per annum, i.e. Rs, 2 and (c) 
interest on rent in arrear, as based on agreementin the Kabuliat, atz5 per cent 
per annum ie. Re tosS2.sa. making a total claim of Rs. 174—2as : 


Held, that the second appeal was not barred under section 153 of the Bengal 
Tenancy Act as the amount claimed in the suit was mo re than Rs. roo, 


That as both rent and interest were fixed by contract, the claim for interest 
must be made in the one suit. 


In a Kabuliyat executed in 1880 by A in favour of the predecessor of the 
plaintifs, it was agreed that interest on rent in arrear would be paid at 75 per 
fert peor annum. In 1898 the plaintiff’s predecessor caused the raiyati holding 
to be sold in execution of a decree for rent and it was purchased at auction by the 
defendant’s father, In 1915 he (the plaintifi’s predecessor) brought a suit against 
the present defendant for rent and for interest thereon at the rate of 75 per cent 
per annum on the basis of the Kabuliat of 1880. That suit was contested. It was 
decreed, the Munsiff holding that thete was no obligation upon the landlord to 
specify in the sale proclamation the rate of interest stipulated for in the event of 
rent falling into arrear, thatas the Kabuliyat was executed before the passing 
of the Bengal Tenancy Act the parties were bound by the contract and accord- 
ingly the plaintiff was entitled to get the interest claimed. No appeal was taken 
from that decision. 


The plaintiff purchased the superior interest in I9z0 and the present suit was 
brought in 1924 for recovery of rent with interest on arrears of rent at the rate of 
75 per cent per annum : 


Held, that the decision of the Munsiffin the suit of 1915, who being compe- 
tent to decide the present suit, operated as res judicata on the question as to rate 


of rt of 75 percent. per annum: Alimunnissa v. Shama Charan (1) over- 
tuled, Gouri Koer v. Audh Koer (2) approved. i 


Appeal by the Plaintiffs, 
Suit for rent, 


The material facts appear sufficiently from the Order of 
Reference, 


Messrs, Hemendra Chandra Sen and Panchanan Ghosal for the 
Appellants, 


Dr, Jadu Nath Kanjilal and Mr. Subodh Chandra Dutta 
for the Respondent. 


C. A, V. 


(1) (1905) 1, L. R, 32 Cale. 7493 1C. L. J, 176. 
- (2) (1884) 1, L, R. ro Calc, 10873- 
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The second appeal came up for hearing before Suhrawardy 
and Garlick JJ., who made the following: f 


Order of Reference, 


In this case the facts are that one Sitala Dasya executed a 
Kabuliat in 1880 in favour of the predecessor of the plaintiff in 
respect of the raiyati jama in suit. There was a stipulation in the 
kabuliat that interest on arrears of rent would be paid at 75 per 
cent, per annum. In 1898 the holding was sold in execution of a 
decree for rent obtained by the landlord and purchased by the 
defendant’s father. In tg1g the landlord brought a rent suit 

against the defendant in which he claimed interest on arrears of 
rent at the rate of 75 per cent. per annum and the claim was allow- 
ed. The present suit for rent was instituted in April, 1924, in 
which interest was claimed by the’ plaintiff who is now the land- 
lord at the rate of of 75 per cent per annum on arrears of rent on 
the basis of the kabuliat in 1880, The learned Munsiff who tried 
the suit held that the previous decision in the rent suit of 1915 was 
res judicata as to the rate of interest claimable by the landlord. 
The learned Additional District Judge on appeal has held relying 
upon the decision in Anandamoyi Debi v. Saudamini Debya (1) that 
the defendant being an auction-purchaser is not bound by the high 
rate of interest stipulated in the kabuliat of 1380 and is liable for 
the ordinary rate of interest as mentioned in section 67, Bengal 
Tenancy Act, and inthis view the learned Judge has refused to 
give effect tothe plea of res judicata taken by the plaintiff. The 
plaintiff landlord has appealed and it is argued on his behalf that 
the decision in the former suit as to the rate of interest should 
operate as res judicata in law and further that Anandamoy?’s case(1) 
has not been correctly decided. 

On the first question raised; it is argued on behalf of the res- 
pondent that the decision in the suit of 1915 was an erroneous 
decision ona question of law and therefore on the authorities it 
should not have the force of res judicata. There is no doubt that 
the suit of 1915 the issue as to the rate of interest, was one of general 
application and not confined to the claim in that suit. We have 
therefore to determine as to whether the decision .in that suit 
should have the effect of res judicata in the present controversy. 
The case upon this point as to whether a previous decision on a 
question of law has the effect of res fudicatz are not uniform. We 
need not refer to them in detail as the most important of them 


(1) (1923) 37 C. L. J. 333 5. a7 C. W. N, 503. 
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Gye. will be found mentioned and discussed in Syed Abdul Alim v. 
1928. Abirjan Bibi (1). The view taken by this Court seems to be that 
Tarn? Charen when the two suits are based on different causes of action, an 


Bhattacharya erroneous decision on a question of law in the previous suit does 
Kedar Nath Haldar, not operate as ves judicata ina subsequent suit in which the same 
paras question of law arises. In our opinion the wording of section 11, 
Civil Procedure Code, is so plain that there is no room 
for introduction of any distinction between an issue of fact 
and an issue of law and to hold that on a question of law where 
the causes of action are different the decision in the previous suit 
will not operate as res judicata in a subsequent suit will be to intro- 
duce something in the section which js not there. In Gokul 
Mandar v. Padmanand Singh (2), Lord Davey observed with refe- 
rence to the question of res judicata under section 13 of the Code of 
1882; “ They will further observe that the essence of a Code is to 
be exhaustive on the matters in respect of which it declares the law 
and it is not the province of a Judge to disregard or go outside the 
letter of the enactment according to its true construction,” 


We accordingly feel doubtful as to the correctness of the view 
taken by this Court in Aghore Nath Mukerjee v., Srimati Kamini 
Debi (3) and other cases. The view that we feel disposed to take 
is shared by the other High Courts: Rumal Maltkand w. Deo- 
dhari Rai (4); Hub Lal v, Gulzari Lal (5); Sree Rajah Bomma- 
devara v. Andavolu (ò) ; Sitaram Sakharam v. Laxman Vinayak (1). 

~ In the last case Macleod, C. J. has drawn a distinction between 
a decision on an abstract question of law and that on a question 
of :law arising in a particular case, for which we do not find any 
justification from the wording of section rr, Civil Procedure Code. 


As the matter is one of general importance and often comes up 
for decision before Courts especially in connexion with rent suits, 
we consider it desirable that the point should be set at rest by a 
Full Bench of this Court. 

We also deem it necessary to refer for the opinion of the Full 
Bench the other question raised in this case, It has been decided 
in Anandmoyi Debi v, Saudamini Debya (8) which follows one of the 
Judges in Kai Nath Sen v. Trailohhya Nath Roy (9) that a pur- 


(1) (1928) 32 G W. N. 835, ° 

(2) (1902) L. R. 29, I. A, 196 3 I. L. R. ag Cale. 707. 

(3) (1909) 11 C. L. J. 461. (4) (1923) I. L. R. 2 Patna 771, 
~ (5) (1927) I. L. R, 49 All. 543. (6) (1916) 32 Mad. L. J. 63. 

(7) (1921) I. L. R, 45 Bom, 1260 (F. B.). (8) (1922) 37 C. L. J. 333- 

(9) (1899) 1. L. R, 26 Calc. 315. 
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chaser in execution of a rent decree does nof purchase the holding CrviL, 
subject to the terms as regards interest stipulated in the original 1928. 

lease but only subject to the ordinary incidents of the tenancy. pide Clan 
The decision in Kalt Nath Sen v, Trailokhya Nath Roy (1) wasin Bhattacharya 
confiict with some other decisions of this Court which led toa kedar N AM Haldar. 
reference to a .Full Bench the decision of which will be found EE 
reported in Zal Gopal Dutt v. Manmatha Lal Dutt (2). This case 
does not seem to haye been referred to in Anandumoy?’s case (3). 
The Full Bench case of Za? Gopal v. Manmatka Lal (2) was no 
doubt with reference to a tenure ; but on the principle which was 
adopted in that decision there does not seem to be any difference 
between that case and the present case. The tenancy ih the 
present case was created before the Bengal Tenancy Act came into 
operation, and it is a subsisting tenancy. By virtue of section 178 
(3) (h), Bengal Tenancy Act, the present tenancy is not affected by 
the provisions of that Act. We do not find in law any difference 
in principle between incidents attaching to a tenure and those 
attaching to a raiyati holding to which the Bengal Tenancy Act 
does not apply. In view of the opinion given by the Full Bench in 
Lal Gopal Dutt v. Manmatha Lal Dutt, (2) the case of Kali Nath 
v. Zrailokhya Nath (1) should be taken to have been overruled and 
the learned Judges who decided Anandamoyi’s case (3) were not 
tight in relying upon it. Whatever that may be, we feel it difficult to 
persuade ourselves to hold that when a holding is sold in execution 
-of a rent decree the purchaser gets a better title than the judgment- 
debtor whose property was sold or a different tenancy. 

We accordingly refer the following questions for the opinion of 
the Full Bench (I): Whether an erroneous decision on a pure 
question of law operates as res judicata in a subsequent suit where 
the same question is raised ; (II) whether the case of Anandamoyi 
Debi v. Soudamini Debi-(3) has been correctly decided. As the 
questions which we are hereby referring have arisen in connexion 
with with a second appeal, under the rules of this Court the whole 
case is submitted for the decision of the Full Bench. 

The following judgments were delivered : 

Rankin, C. J.: The present Reference to the Full Bench has 
been made bya Division Bench ina second appeal arising out 
of arent suit, Two questions of law have been formulated for 
our opinion, but under Rule 2 of Chapter VII of the Appellate 
Side Rules, the whole case is submitted to us for final decision. 


September, 12. 


(1) (1899) I. L. R. 26 Calc, 315. (2) (1904) I. L. R, 32 Cale. 258, 
(3) (1942) 37 C. L. J. 333. 
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Civit. The first point taken before us was not taken at the hearing 
1928. before the Division Bench, but as it goes to jurisdiction it must 
en be entertained and decided. ‘ 


Tarini Charan g i 4. og 3 
Bhattacharya The contention is that no second appeal lies in this case by 


Kedar-Nath Haldar, Teason ofthe provisions of section 153 of the Bengal Tenancy 
m Act. The claim in the suit was (1) for arrears of rent of -four 
Rankin, C. F. i 
seen years 1321—1330 B.S. at Rs. 16 per annum, i.e. Rs. 64/— (2) 
cess for four years at 8 annas per annum, i. e, Rs, 2/—, (3) interest 
on rent in arrear at 75 per cent. per annum, i, e. Rs. 3108/2, mak- 
ing a total claim of Rs, 174/a/—-. The tenant nevertheless con- 
- tends that the case comes within clause (a) of section 153 in that 
“the amount claimed in the suit does not exceed Rs. 100/—/—’ 
The tefms of the section are well known. “An appeal shall not 
lie from any decree or order passed whether in the first instance 
or in appeal in any suit instituted by a landlord for the recovery 
of rent where (a) the decree or order- is passed by a District 
- Judge, Additional District Judge or Subordinate Judge and the 
amount claimed in the suit does not exceed Rs, 1roo/— * * 
unless the decree or order has decided * * * a question 
of the amount of rent annually payable by a tenant.” The 
contention is that the section contemplates a suit ‘for the 
recovery of rent’? and that ‘the amount claimed in the suit’ can- 
not be read soasto include interest at a high contractual rate 
such as 75 percent. It is conceded that a claim for statutory — 
interest at 1234 per cent under section 67 of the Bengal Tenancy 
Act, ora claim for statutory damages not exceeding 25 per cent. 
on the amount decreed as provided for by section 68 of the Act, are 
ordinary incidents of a rent suit and must be taken into considera- 
tion in ascertaining for the purposes of section 153 whether the 
amount claimed inthe suit does not exceed Rs, 1roo/—. But it 
is contended that a claim to interest at 75 per cent made upon 
the basis of an agreement evidenced by a kabuliat is not within 
the contemplation of the section. Reliance is placed upon deci- 
sions which hold that the statutory restriction upon appeals can- 
not be evaded by adding a separate cause of action to the claim 
for rent. , 

In my opinion this objection fails, We are here concerned 
not with the words “a question of the amount of rent annually 
payable by a tenant” which occur in the clause of exception, 
but with the words “the amount claimed in the suit” which occur 
in clause (a), Such cases as Kripasindku v. Jogendra (1) and 

(1) (1907) 5 C, L, J. 789, 
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Koylash Chandra De v. Tarak Nath Mandal (1) are, therefore, 
not in point. In Jamadar v. Jagat Kishore (2) the plaintiff, in 
addition to the ordinary claim for rent had added a claim for dama- 
ges for breach of a contract to furnish ‘certain documents, It was 
held that this claim for damages was not a claim of such a 
character that it could be added tothe claim for rent in order 
to ascertain the amount claimed inthe suit for the purposes of 
section 153, The Court, however, was of opinion that “sums 
ancillary to rent, such as interest on rent in arrears or statutory 
damages” might require to be taken into consideration before it 
could be said of a suit for rent that the amount claimed in 
the suit does not exceed Rs, 100/—. In my opinion this is 
the only reasonable and correct view. 

In the present case both rent and interest have been fixed by 
contract, The claim for interest, ifitisto be made at all, must 
be made in the same suit as the claim for rent. If two separate 
suits had been brought, one for rent and one for interest, the te- 
nant would not only have had a legitimate grievance but could, 
in my opinion, have taken advantage of the defence afforded by 
order II rule 2 of the Civil Procedure Code. 

The preliminary objection, therefore, fails. The question at 
issue inthe Division Bench had reference to the claim for inter- 
est on arrears of rent at 75 percent per annum. This claim was 
made upon the basis of a kabuliat executed in 1880 by the then 
tenant, one Sitala Dasi in favour of the predecessor of the 
plaintiff. In 1898 the plaintifs predecessor caused this ryoti hold- 
ing to be sold in execution of a decree for rent and it was pur- 
chased at auction by the defendant’s father. The plaintiff pur- 
chased the superior interest in 1920 and the present suit was 
brought in 1924 for rent due in respect of the years 1920—1923. 

In 1915 the plaintiff's predecessor brought a suit against the 
present defendant for rent and for interest thereon at the rate 
of 75 percent per annum on the basis of the kabuliat of 1880. 
That suit was contested, infer alia upon the ground that the 
kabuliat was not valid or binding upon the defendant, In 
support of this defence it was maintained that Sitala was an 
ignorant person and notin her right mind, that the contract as 
to interest was hard and unconscionable and in the nature of a 
penalty and that the defendant being an auction-purchaser was 
not bound by its terms, the plaintiff not having caused those 
terms to be stated in the sale proclamation. The judgment of 


(1) (1Bg7J 1. L. R. 25 Cale. 570. (2) (1916) 23 C. L. J. 557. 


333 


é 


Civil, 
1928, 
on 

Tarini Charan 
Bhattacharya 


Y. 
Kedar Nath Haldar. 


e 


Rankin, C. $. 


emeen 


Crvin. 
1928. 
ww 

Tarini Charan 
Bhattacharya 


v. 
Kedar Nath Haldar, 


Rankin, C. F. 


THE CALCUTTA LAW JOURNAL, [Vor. XLVIII, 


-the Munsif who tried the case discloses all these defences and 


that they were all overruled. He held that there was no evidence 
that Sitala Dasi was not in her right mind ; he held that there 
was no obligation upon the landlord to specify in the sale pro- 
clamation the rate of interest stipulated for in the “event of rent 
falling into arrear; he held further that as the kabuliat was exe- 
cuted before the passing of the Bengal Tenancy Act the parties 
were bound by the contract and accordingly that the plaintiff 
was entitled to get the interest . claimed. . 

No appeal was taken from this decision and it is not contes- 
ted that the Munsiff who tried the suit in 1915 was competent 
to try the the present sujt of 1924 within the meaning of sec- 
tion rx of the Civil Procedure Code. 

Now, the tenant’s only contention in the present case is that 
the plaintiff is not entitled to get interest at the kabuliat rate, 
The trial Court rejected this contention on the ground 
that this very question was concluded by the previous decision. 
The Additional District Judge reversed this finding and procee- 
ded on the principle that 75 per cent, per annum was an exor- 
bitant and unusual rate of interest and that the obligation to 
pay it would not pass with the tenancy unless it were publicly 
notified in the sale proclamation, For this view he regarded the 
case of Anandamoyi Debi v. Saudamini Debya (1) a8 an‘authority, 
He has brushed aside the contention that the ‘matter is ses 
judicata and has allowed only simple interest at 1234 per cent. 

The plaintiff contends in second appeal that the decision in the 
suit of 1915 as to the rate of interest is conclusive in the present 
suit. 

In my opinion the plaintiff is clearly right. The matter which 
is “directly and substantially in issue”. in this case is the very 
same that was directly and substantially in issue in the former 
suit, namely, whether one of the terms upon which this defendant 
holds his ryoti ia that he is liable to pay 75 percent, per annum 
interest on arrears of rent. In the previous suit the plaintiffs pre- 
decessor alleged and the defendant denied that this term was 
binding upon the defendant. The defendant, in support of his 
denial, raised the very same contentions which he raises now and 
certain others. It was held that the term was valid and binding 
upon him as one of the terms of his tenancy. 

In these circumstances, it matters nothing whether the decision 
was right or wrong and it matters nothing whether the error, if 


- (1) (4928) 97 © L. J. 338 ; 27 C. W. N. soz, +s 
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any, was an errór ona point of fact or ona point of law, The 
matter directly and substantially in issue was a sensible and 
concrete question as to the rights of the parties and the condi- 
tions and terms of the defendant’s tenancy. To decide it 
correctly it was necessary to find the facts and to apply the 
law. If the Munsiff did not succeed in ascertaining the exact 
facts or in applying the law correctly, the remedy of the defan- 
dant, if he had a remedy, was to challenge the Munsiff’s deci- 
sion ina superior Court, But section 11 of the Civil Procedure 
Code andthe principle which it embodies would be brought to 
nothing if it were held that it was open to him to litigate again 
the question of the validity of the term as to interest, or his 
obligation to comply with it. i 

The arguments which have been addressed to us on behalf of 
the defendant are really three : 

In the first place it is said that the Munsiff’s decision in 
the previous case was erroneous upon a pure question of law 
and cannot therefore conclude the matter. The idea seems to be 
that the matter directly and substantially in issue in the previous 
suit was a pure question of law and that the doctrine of res 
judicata would not apply, at all events ifit could be made out 
that the cause of action in the present suit was different from 
the cause of action in the previous suit. Isee nothing but mis- 
conception in this line of argument. In order to decide whether 
the terms of the defendant’s tenancy include a valid and bind- 
ing term to the effect that he should pay interest on arrears of 
rent at 75 per cent, per annum in accordance with the kabuliat 
of 1880, the Munsiff had to consider questions of law as well 
as questions of fact. But the matter which was directly and 
substantially in issue, and which was heard and finally decided, 
was not an abstract question of law. The Munsiff decided that 
the landlord had aright to 75 per cent. per annum and that the 
tenant was bound to pay it as a term of his holding. 

The second contention of the defendant was supported by 
a reference to the decision. in Alimunnissa v. Shama Charan (1). 
The contention is that since the decision in 1915 the law upon; 
the question whether special and unusual terms of tenaricy are 
binding upon an auction-purchaser without any mention in the 
sale proclamation has been altered by subsequent. decisions of 
the Court, and that as the law has changed in the meantime,- 
the previous decision no longer governs the rights of the par-. 


(1) (1905) I, L. R. 32 Cale. 7493 1 C. L. Ja 176, 
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ties, The case cited does certainly proceed upon the principle con- 
tended for, Maclean C. J. reasoned thus ; “cases must be decided 
upon the law as it stands when judgment is pronounced and 
not upon what itwas at the date of a previous’ suit the law 


Kedar Nath Haldar, having been altered in the meantime. It-has been conceded that 


Renkin, C. F. 


if the law had been altered meanwhile by statute, the objection (of 
res judicata) could not prevail. It is difficult to see why it should 
prevail because the law has been since determined to be otherwise 
by judicial decision.” In that case, it may be noticed, a Full 
Bench decision had over-ruled a décision regarded as good law at 
the time of the previous suit. 

Now in the present case I am by no means satisfied that there 
has been any change in the current of decisions comparable with 
the change which was considered in the case cited. But Iam 
clearly of opinion that the reasoning which Maclean C.J. and Holm- 
wood J. adopted in the case mentio ned is erroneous. The legisla- 
ture, by statute, may alter the rights of parties and when it does so, 
it makes such provision as it thinks proper to prevent injustice. 
Courts of law are in no way authorised to alter the rights of parties. 
They profess, at all events, to ascertain the law, and if the binding 
character of a decision upon a concrete question as to the terms of: 
a particular holding is to fluctuate with every alteration in the cur- 
rent of authority the Courts will become an instrument for the 
unsettlement of rights rather than for the ascertainment thereof. 
The principle relied upon is abhorrent to section 11 of the Civil 
Procedure Code and to the general intention of the doctrine of 
res judicata, If authority be wanted for its rejection a very 
plain authority can be found in the case of Gowri Koer y. Audh 
Koer (1). 

The third point argued for the defendant is that while the pre- 
vious decision may be conclusive as tọ the binding character upon 
the defendant of the stipulation in the kabuliat for interest at 75 
per cent per annum, it is open to the defendant’ to contend in this 
appeal that the stipulation, though binding, is a stipulation fora 
penalty and that itis accordingly open to the Court under section 
74 of the Contract Act, or the principle embodied therein, to refuse 
to give judgment for more than a reasonable compensation to the 
plaintiff for the defendant’s failure to pay his rent when due. 

It is not impossible that the stipulation in ‘ this kabuliat, in the 
absence of evidence showing that 75 per cent per annum isa 
reasonable or usual rate of interest upon arrears of rent, might be 

(x) (1884) I. L. R- 30 Calc. 1087. 
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regarded as a stipulation by way of penalty. It has been translated 
as follows: “ In default of kist I shall pay interest atthe rate of 

I anna per rupee per month with the arrears cf rent.” I find, 
however, that this very question was raised in the previous suit and 
it is reasonably clear to me that the Munsiff by his judgment over- 
ruled this contention. His view was that the parties were bound 
by the contract and that the plaintiff was entitled to get the interest 
claimed. I do not think therefore that this contention can 
succeed, 

For these reasons I am of opinion that the second appeal to this 
Court should be allowed, that the decision of the Additional Dis- 
trict Judge should be set aside and the decision of the Munsiff res- 
tored with costs in all the Courts. 

It remains now to deal with the two questions formulated by the 
Division Bench. 

These are: 

_ (1) Whether an erroneous decision on a pure question 
of law operates as ves judicata in a subsequent suit where the 
same question is raised. 

(2) Whether the case of Annadamoyi Debi v. Saudamini 
Debya (1) has been correctly decided. 

The second of these questions is a matter of considerable impor- 
tance but as in my view it does not arise inthe present case, 
I do not think that we ought to express our opinion upon it. 

As regards the first question. I am not of opinion that any 
categorical answer can be given to the question as framed and I do 
not think that it would be wise for a Full. Berch to’attempt an 
exhaustive exposition of all the considerations which are relevant in 
determining whether a previous decision does or does ‘not operate 
as res judicata, I think, however, that it may be useful, if it is not 
exactly necessary, to make the following observations $ 

(1) The question whether a decision is correct or erroneous 
has no bearing upon the question whether it operates or does not 
operate as res judicata. The doctrine is that in certain circums- 
tances the Court shall not try a suit or issue but shall deal with the 
matter on the footing that itis a matter no longer open to contest 
by reason of a previous decision. In these circumstances it must 
necessarily be wrong for a Court to try the suit or issue, come to its 
own conclusion thereon, consider whether the previous decision is 

- right and give effect to it or not according as it conceives the pre- 
vious decision to be right or wrong, To say, as a result of such 
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disorderly procedure, that the previous decision was wrong and that 
it was wrong on a point of law, or on a pure point of law, and that 
therefore it may be disregarded, is an indefensible form of reason- 
ing. For this purpose, it is not true that a point of law is always 
open to a party. “ae 

(2) In India, at all events, a party who takes a plea of res 
judicata has to show that the matter directly and substantially in 
issue has been directly and substantially in issue in the former 
suit and also that it has been heard and finally decided. This 
phrase “matter directly and substantially in issue” has to be 
given a sensible and businesslike meaning, particularly in 
view of explanation 4 to section 11 of the Code of Civil Proce- 
dure which contains the expression “ grounds of defence or attack”. 
Section 11 of the Code says nothing about causes of action, a phrase 
which always requires careful handling. Nor does the section say 
anything about point or points of law, or pure points of law. Asa 
tule parties do not join issue upon academic or abstract questions 
but upon matters of importance to themselves. The section requir- 
es that the doctrine be restricted to matters in issue and of these 
to matters which are directly as well as substantially in issue. 


(3) Questions of law are of all kinds and cannot be dealt with 
as though they-we re all the same. Questions of procedure, ques- 
tions affecting jurisdiction, questions of limitation, may all be ques- 
tions of law, In such questions the rights of parties are not the only 
matter for consideration. The Court and the public have an 
interest. When a plea of res judicata is raised with reference to 
such matters, it is at least a question whether special considerations 
do not apply. 


(4) In any case in which itis found that the matter directly 
and substantially in issue has been directly and substantially in 
issue in the former suit and has been heard and finally decided by 
such Court, the principle of res judicata is not to be ignored merely 
on the ground that the reasoning, whether in law or otherwise, of 
the previous decision can be attacked on a particular point. On 
the other hand it is plain from the terms of section 11 of the Code 
‘that what is made conc lusive between the parties is the decision of 
the Court and that the reasoning of the Court is not necessarily the 
same thing as its decision. The object of the doctrine of res judi- 
cata is not to fasten upon parties special principles of law as appli- 
cable to them én#er se, but to ascertain their rights and the facts upon 
which these rights directly and substantially depend ; and to pre- 
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vent this ascertainment from becoming nugatory by precluding the Givin, 
parties from reopening or recontesting that which has been finally 1928.: 
$ —w 
decided. Tarini Charan’ 
C. C. Ghose, J: I agree. Bhattacharya 
y PES 
Suhrawardy, J: I agree. Kedar Nath Haldas, 





B. B. Ghose, J: I agree. - 
Mukerji, J: I agree. Rankin CJ: 
A. T. M. ; Appeal allowed, 


APPELLATE CIVIL. 


2 
Before Sir Zahid Suhrawardy, Knight, Judge, and 
Mr, Justice Garlick, 


RABINDRA NATH DASS Civit: 
1928. 
2. wt 
Fuly, 9, 10 


JOGENDRA CHANDRA DEB.* 


Damages, suit for—Prosecution—Application for sanction to prosecute fegis- 
tered but subsequently rejected—Prosecution, meising of—Malicious 
prosecution—Prosecution, not entirely mala fide—Continuance of prosecu- 
tion after discovery of its untruthfulness. 


Where an application under section 195 of Criminal Procedure Code to prose- 
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To prosecute is to set the law in motion and the law is only set in motion by 
an appeal to some person clothed with judicial authority in regard to the matter 
in question, 

“ Criminal charge” includes all indictments involving reputation or possible 


loss of property to the person, 


Quarts Hill Gold Mining Co. v. Eyre (1)and Narendra Nath Dey v. 
Jyotish Chandra Pal (2) followed, 


A prosecution may not be entirely mala fide; but the continuance of such 
prosecution after it was discovered that the facts upon which it wae based are aot 
true, may give rise to a claim for damages for malicious prosecution: Zits John 
v. Mackinder (3); Town Municipality cf Jamshur v. Girjashanker Narasi- 
ram (4); Gaya Prasad v, Bhagat Singh (5) and Shama Bibee v, Chairman of 
Baranagore Municipality (5) followed. 


Appeal by the Defendant. 
Suit for damages for malicious prosecution. 
The material facts appear from the judgment. 


Messrs. Gopal Chandra Das, Jogeswar Majumdar, Upendra 
Chandra Roy;for the Appellant. 


„Mr. Birendra Kumar De for the Respondent. 


The judgments of the Court were as follows : 

Suhrawardy, J :—This appeal arises out of a suit for dama- 
ges for malicious prosecution upon the following facts. In a 
previous suit in which one Bholanath wasa defendant the plain- 
tiff who is a pleader practising in Habiganj in the district of Syl- 
het filed a written statement accompanied by a vakalatnama on 16th 
February 1923 purported to have been signed by Bholanath and 
some other defendants. ° The vakalatnama showed that it was 
accepted by the plaintiff on the 7th February 1923 which was the 
date of the vakalatnama. On the 28th February 1923 the plaintiff 
reported to the Court that his client Bholanath had died. In May 
1923 the defendant applied to the Munsiff for sanction under sec- 
tion 195 of the Criminal Procedure Code to prosecute the plaintiff, 
his clerk and defendants Nos. 30 and 33 on the allegation that the 
signatures of Bholanath on the written statement and the vakalat- 
nama were forgeries since he had died on the 3rd of February, 
1923. The application was registered as a miscellaneous case and 
the plaintiff was directed to show cause. On the oth June 1923— 
the date of the hearing of the case—the plaintiff filed certain papers 


{1) (1883) 11 Q. B. D. 674, (2) (1922) 27 C. W. N. 387. 
(3) (1861) 30 L J. (C. P.) 257. (4) (1905) I. L R, 30 Bom, 37 (47) 
(5) (1908) I. L. R. 30 All. 525. | (6) (1910) 12 C. L. J, 410, 
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from the Criminal Court to show that Bholanath was alive on thé Civ. 

yth February 1923. On the next date of the hearing—that'is the 1928. 

30th June 1923, the defendant applied for time tosummonhis papin A atk Bie 
witnesses, On the zrst July 1923 he again applied for time to file 
certified copy of the death register; and again on the 4th of 
August he applied for time for the same purpose but his application 
was rejected and the case dismissed. Thereafter the plaintiff ins- 
tituted the present suit for recovery of damages for malicious pro- 
secution and defamation, One of the points of law raised by the 
defence was that the suit for damages for defamation was not main- 
tainable. A preliminary issue was framed and the Munsiff who 
heard it decided that the plaintiff was not entitled to recover 
damages for defamation. The case was again finally heard by the 
same Munsiff and the plaintiffs suit was decreed for Rs. 250 with 
costs. On appeal by the defendant the learned Subordinate Judge 
confirmed the decree and hence this second appeal by the defen- 
dant. — 

The first point raised by the learned Advocate on behalf of the 
appellant is that there was no prosecution within the meaning of 
the law, such as to give rise to the plaintifi’s claim for damages 
for malicious prosecution. It is argued that a mere application for 
sanction to prosecute is not a prosecution. No authority has been 
cited in support of this proposition. But several cases have been 
placed before us in which it has been held that a mere filing of a 
petition ina Criminal Court for necessary action on which no 
action was taken or which was dismissed is not prosecution giving 
tise to the plaintiffs claim for damages. The view expressed in the 
reported cases is not consistent on this point and so far as this 
Court is concerned it was authoritatively laid down by Jenkins C. J. 
in Golap Jan v. Bholanath Khetiry (1) that dismissal of a complaint 
under section 203 Criminal Procedure Code does not give rise toa 
tight to claim compensation for malicious prosecution. This view 
is supported by the opinion expressed by Fletcher J.in DeRosario v, 
Gulab Chand Anundjee (2) and by the English authorities and by 
most of the text wrlters on the law of Torts. In Vases v. The 
Queen (3) on which reliance has been placed by a decision of this 
Court upon this point, Brett M. R. observed, apparently by way 
of obiter, at page 657 :—" For ‘my own part I consider that laying 
the information before a Magistrate would not be the commence- 
ment of the prosecution because the Magistrate might refuse to 
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grant à sumimons, and if no summons, how could it be said that a 
prosecution against any one ever commenced.” Cotton, L., J. in the 
same case expressed his opinion thus: ‘‘ It cannot be said that 
prosecution commences before a person is summoned to answer a 
complaint.” The law has thus been laid down in Clerk and Lind- 
sell on Tort, 7th Edition, at page 637 where the dictum of Brett 
M. R, in Yates v, Queen (1) has been approved and quoted: “ A 
justice of the peace can only take action on an information laid 
before him, If he thinkg that it discloses ground for believing 
that an offence has been committed, he either issues a warrant for 
the arrest of the incriminated party or a summons commanding his ' 
attendance. But until he issues such summons or warrant the 
prosecution cannot be said to begin. The gist of the action for 
malicious prosecution is that the defendant set the Magistrate in 
motion.” The same view has been taken in Madras inthe case of 
Nurse v. Rusiomji Dorabji (a). In C. H. Crowdy v. O'Reilly (3) 
and Bishun Prasad v. Phulman Singh (4) it is expressly laid down 
that prosecution for the purpose of a suit for damages for mali- 
cious prosecution begins as soon as information is laid before the 
Magistrate. The same view has been expressed in AAmedbhai v. 
Framji Kdulji (5). It is not necessary to pursue this matter further 
as the question raised in those cases does not affect that which 
present itself for determination in the. present case, It is accord- 
ingly necessary to determine the meaning of ‘prosecution,’ In _ 
Halsbury’s Laws of England Vol. 19 page 670 ‘prosecution’ is thus 
defined: ‘‘A prosecution exists where a criminal charge is made’ 
before a Judicial Officer or Tribunal, and any person who 
makes or is actively instrumental in the making or prosecuting of 
such a charge is deemed to prosecute it and-is called the prosecu- 
tor.” The expression ‘criminal charge’ has been used in view of the 
decision in Raysan v. South London Tramways Company (6). In 
that case the question. was whether proceedings taken against any 
person for having travelled in a carriage or in tramways and avoid- 
ing or attempting to avoid payment of fare thus rendering himself 
liable to a penalty not exceeding 40 shillings are proceedings in res- 
pect of a criminal offence so that a suit for damages for malicious ` 
prosecution could lie against the accuser. Lord Esher M. R. decided 
that the proceedings were in respect ofa criminal offence so ‘that 


(1) (1885) 14 Q. B D. 648, (2) (1923) 46 M. L. J. 353. . 
(3) (1912) 17 C, L. J. 105; 17 C. W. N. 554. 
(4) (1914) 20 C. L. J. 5185 19 C. W. N. 935. 

. {5) (1903) I L. R. 28 Bom. 226. (6) (1893) 8 Q. B. 304. 
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an action for criminal prosecution would ` lie. The learned Master 
of the Rolls, however, cautiously observed: ‘‘ Now there can be 
“no doubt that if what was done to her was to take criminal proceed- 
`- ings against her and if the criminal process was carried on without 
reasonable and probable cause and maliciously then her action 
would lie, Iam not prepared to say that, if the proceedings taken 
against her in this case were not criminal proceedings, the action 
would not lie if those proceedings were taken without reasonable 
and probable cause and maliciously.” “In Quarts Hill Gold 
Mining Company v. Eyre (1) ‘criminal charge’ has been defined 
as including all indictments involving reputation or possible loss of 
property tothe person. In Balbhaddar Singh v. Badri Sah (2). 
Viscount Dunedin pronouncing the judgment of the Judicial 
Committee observedt “In any country where, as in India 
prosecution is not private, an action for malicious prosecution 
in the most literal sense of the word could not be raised against 
any private individual, But giving information tothe authorities 
‘which naturally leads to prosecution is just the same thing. ` And 
if that is done and trouble caused an action will lie.” The definition 
of prosecution is not confined to prosecution before a Magistrate or 
a Criminal Court. Ifa judicial tribunal is moved which has the 
power to take criminal action against the person charged the 
requirement of law is satisfied and a claim for damages for malicious 
prosecution will arise. In Clerk and Lindsell on Tort at page 637 
. there will be found the following passage: “To prosecute is to set the 
law in motion and the law is only set in motion by an appeal to 
some person clothed with judicial authority in regard to the matter 
in question.” In this present case the application was made to the 
Munsif for sanction under section 195 Criminal Procedure Code. 
The Court was moved to grant sanction to prosecute the plaintiff in 
this case and if that application were granted the plaintiff would 
have been liable to prosecution, Some difficulty in applying the law 
as laid down arises in this case owing to the fact that after obtain- 
ing.such sanction the defendant might or might not have gone to 
the Criminal.Court and prosecuted the plaintiff. But the proceed- 
ings relating to the granting of the sanction though they may not 
lead to imposition of fine or imprisonment render the person charg- 
ed liable to fine or imprisonment and therefore come within the 
meaning of the term, -Itis with diffidence that I venture to take 
this view and, if the matter were res integra I am not sure what 
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opinion I might form upon this point ; but the question was raised 
and decided in a very recent case of this Court in Narendra Nath 
Dey v. Jyotish Ch. Pal (1). In that case the defendant had im- 
pugned the genuineness of the copy of the Will filed by the plain- 
tiff and applied for sanction to prosecute. It was said following 
the dictum of Mookerjee, J. in Crowdy v. O’ Reilly (2) that the 
maintainability of a suit for malicious prosecution does not depend 
on there haviig been a prosecution in the sense in which the term 
is used in the Code of Criminal Procedure. It was further observ- 
ed: “ We hold that in the present case the allegations in the plaint 
that the defendant maliciously and without just, reasonable and 
probable cause instituted proceedings for sanction and that the 
plaintiff was obliged to defend the case are sufficient to disclose a 
cause of action.” Even if the proceedings for sanction to prosecute 
before the Munsiff are regarded as civil proceedings, they may sus- 
tain an action for malicious prosecution as involving false imputa- 
tions touching the plaintiff's business reputation asa professional 


. man, Quarts Hill Gold Mining Co, v. Eyre (3). “The word ‘pro- 


secution’ includes such civil actions as may be the subject of a suit 
for malicious prosecution.” Bigelow on Torts p. 204. The first 
objection of the appellant must therefore be overruled. 

The next ground on which the appeal is based is that it has 
been found in the first judgment by the Munsiff that the defendant 
had no ground for believing to be false the information he had 
received that Bholanath died on the 3rd February 1923. It is 
contended that there was on this assumption no ground for holding 
that the action taken by the defendant was without reasonable and 
probable cause. There is no doubt that that observation was made 


in the judgment of the Munsiff when he was trying the issue relat- 


ing to the plaintiff’s claim for damages for defamation. But when 
the same Officer came to try the suit for damages for malicious 
prosecution he came to the conclusion that the defendant was nat 
actuated by honest belief in making the application for sanction 
and the reason given by him apparently supports his opinion, The 
learned Munsiff after discussing the evidence enters another find- 
ing that the conduct of the defendant even if it was honest amount- 
ed to a continuance of the prosecution maliciously after he became 
aware of the real state of things. The learned Subordinate Judge 
on appeal has endorsed that finding in these words: “It appears 
to me to be clear in this case that the defendant rushed to Court 


(1) (1922) 27 C, W. N, 387. (a) (1912) ty C. L, J. 105. 
G) (1883) 11 Q. B: D. 674 (92) : 
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with the false accusation never believing that there was any truth 
in the same and even when there was unimpeachable evidence on 
the record to show the nature of his indictment he persisted in 
pressing the charge.” These findings are on the face of them 
findings of fact and we cannot say in second appeal that they are 
uot supported by the facts found by the Courts below. It is well 
established that a prosecution may not be entirely mala fide; but 
the continuance of such prosecution after it was discovered that the 
facts upon which it was based are not true may give rise to a claim 
for damages for malicious prosecution. This doctrine is based 
upon the dictum of Cockburn C. J. in Fitsjohn v. Mackinder (1) 
where he says : “ A prosecution though in the outset not malicious, 
as having been undertaken at the dictation of a Judge or Magistrate 
or if spontaneous from having been commenced under a dona fide 
belief in the guilt of the accused,;may nevertheless become mali- 
cious in any of the stages through which it hasto pass if the pro- 
secutor having acquired positive knowledge of the innocence of the 
accused perseveres malo animo in the prosecution, with the intention 
of procuring ger me fas a conviction of the accused.” This view has 
been adopted in the Town Municipality of Jamsur v. Girjashanker 
Narasiram (2) and by the Judicial Committee in Gaya Prasad v, 
Bhagat Singh (3) and also by this Court in Shama Bibee v. Chair 
man of Baranagore Municipality (4). It has been found by both 
the Courts below that the papers of the Criminal Court were pro- 
duced by the plaintiff in the sanction matter on the gth of June 
1923 which clearly showed that Bholanath who was the defendant 
was alive on the 7th February 1923 on which date the written state- 
ment and the vakalatnama were purported to have been signed, 
l Inspite of those documents the defendant applied for time on the 
30th of June 1923 for summoning his witnesses thereby giving a 
clear indication that he meant to press his application for sanction. 
On two subsequent days he wanted time to file a certified copy of 
the death register presumably for the purpose of proving that 
Bholanath wag not alive on the 7th February. In this case how- 
ever the defendant has not attempted to prove that his case in the 
sanction matter was correct. In his deposition he says that he had 
no idea that the pleader and his clerk were in the conspiracy 
and also if Bholanath was not known to them they might 
have been deceived by any one falsely personating Bholanath 


(1) (1861) 30 L. J, (C. P.) 257, (2) (1905) I. L, R. 30 Bom. 37 (47). 
(3) (1908) I. I, R. 30 All. 523; 8 G L. J. 337 
(4) (1910) 12 C. L. J. 410, 
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before them. He admits that he came to know from the ` 
papers of the criminal case that the information that Bholanath 
was dead was not true. His subsequent conduct therefore 
amounted to continuing the prosecution maliciously though it 
might have been originally started under a dona ede mistake, With 
regard to the finding of malice and want of probable and reason- 
able cause, the findings of the Court below are clear and supported 
by the evidence inthe case. Whatever ground of suspicion the 
defendant might have had against the other persons against whom he 
applied for sanction he could have no ground for asking for sanction 
to prosecute the plaintiff who is a respectable pleader as observed 
by the Munsif and who is not expected to have personal know- 
ledge ‘of matters relating to the identity of clients, The endorse- 
ment on the back of the vakalatnama showed that he had received 
it through another person. There cannot therefore be any reaso-. 
nable or probable cause for asking permission to prosecute the 
pleader, As regards malice the finding of the Courts below is that 
at the time when he made the application and after it the defen- 
dant went about bragging that he had caught the pleader in a trap. 
One must not forget that in the original title suit the defendant 
was a plaintiff and for some purpose or other he thought’ it to 
be his advantage to implicate the pleader, 

Considering all the facts and circumstances of this case I think 
that the Courts below have taken a correct view of the matter and 
the appeal is therefore dismissed’ with costs, 

Garlick, J: I agree. ‘ 

D. M. G. Appeal dismissed. 


Vou, XLVIII,] HIGH COURT, 
Before Mr. Justice B. B. Ghose and Mr, Justice Garlick. 


ADAM ALI AND OTHERS 
v, 


CHANDU MOLLA AND OTHERS,* 


Ejectmeni—Ts vansfer of portion of non-transferable occupancy holding—Subse- 
quent partition under Estates Partition Act—Transferred holding fell to the 
share of a co-sharer—Adverse Possession—Tine, when runs. 


A portion of a non-transferable occupancy holding was transferred by the ori- 
ginal tenant. Subsequently the said holding was partitioned under the Estates 
Partition Act and the portion transferred fell to the share of one of the co- 
sharers, who thereafter brought a suit for ejectment against the said trans- 
feree : 


Heid, that such suit was not maintainable in view of the fact that the-act of 
partition under Estate Partition Act could not be said to confera new right upon 
the plaintiff landlords to bring ejectment suit against the tenant-defendants who 
were not liable to be ejected previous to partition: Suraj Deo Narayan 
Singh v. Pachk Narain Singh (1) followed.® 


Heid further, that the act of trespass began from the date when the transfer - 


was made and not from the date when the landlords had notice of it ; that as the 
transferee held adversely the holding for more than 12 years, he could not be 
ejected, 


Appeal by the Plaintiffs landlords. 
~ Suit for ejectment. 


Dr. Naresh Chandra Sen Gupia and Babu Urukram Das Cha- 
Řravarty for the Appellants, 


Dr. Sarat Chandra Basak and BabuRadhika Ranjan Guha for 
the Respondents, 


The judgment of the Court was delivered by 
B. B. Ghose J:— This is an appeal on behalf of the plain- 


tiffs in an action in ejectment on the ground that the defendant 


No.1 had purchased a portion of a non-transferable occupan- 
` pancy holding which originally belonged to one Azimuddin 
Bepari as appertaining to estate No. 8376, The Subordinate Judge 


*Appeal from Appellate Decree No. 1717 of 1925, against the decree of Bahu 
Upendra Nath Biswas, Subordinate Judge, 1st Court, Dacca, dated the 27th April, 
1925, reversing that of Babu Upendra Chandra Majumdar, Munsiff of Munshi- 
gunj, dated the 31st August, 1923. 

(1) (1917) 2 Pat. L, J. 225. 


[*But see Haran Chandra Saha v, Behari Lal Bhumia (1928) 47 C. L.J. 
618 ~Ed.] ‘ 
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has fọund that the original jote of Azimuddin consisted of six 
plots of land. Out of these, three plots were sold by Azimuddin 
in 1908 to one Kinu Mundle. These three plots were again 
purchased by the defendant No, rin 1913. The plaintifs had 
one ganda share in the Taluk No, 8376. There wasa partition 
of the Taluk among the co-sharers under the Estates Partition 
Act; and the portion of the holding consisting of the three plots 
which the defendant No.1 had purchased was allotted te the 
share of the plaintiffs by virtue of the partition. The plaintiffs 
brought this suit in November 1y22 on the allegation that 
the defendant No. 1 was a trespasser on the land and that they 
were entitled to eject him on that ground, The Munsiff decreed 
the suit. On appeal by defendant No.1, the Subordinate Judge 
has reversed the decision of the Munsiff and dismissed the suit 
of the plaintiffs. The Subordinate Judge held that Azimuddin was 
in possession of a portion of the holding and that being so, the 
plaintiffs had no right to seek ejectment as aginst the defen- 
dants. Evidently the learned Subordinate Judge was referring to 
the case of Dayamayi v. Ananda Mohan Roy Chowdhury (t). 


` The learned Judge further held that the defendants were in ad- 


verse possession of the limited interest of a tenant for more 
than 12 years. Upon these two grounds he has dismissed the 
plaintiffs’ suit for A4as possession. 

It is contended on behalf of the plaintiffs here that the de- 
cision of the Subordinate Judge is erroneous. The ground stated 
shortly is that before the partition in rg1g, the landlords had 
no right to sue in ejectment, because the original tenant was 
in possession of a portion of the holding. The defendants how- 
ever had no right as against the landlords to remain in possession. 
After the partition a portion of the holding which was in posses- 
sion of the defendants became a new holding under the pro- 
visions of section 81 of the Estates Partition Act ; and when the 


. plaintifs became entitled by reason of the partition to have the 


new holding, they found that the land was in possession of a 
trespasser and not the original tenant, Azimuddin, and there- 
fore they have the right to eject the trespasser. It is further 
argued that to hold otherwise would have this effect, that if 
Arimuddin transfers the remaining portion of his holding which 
has now been allotted to different co-sharers, then every one of the 
co-sharers would have the right to eject the transferees from differ- 
ent portions of the holding. The effect would be that notwithstand- 


(1) (1914) I. L. R. 42 Cale. 1723 20 C. L.J, 52. 
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ing the separation of the original holding into different parts 
by which different holdings were created, an artificial link would 
remain which would still bind the different new holdings to- 
gether ; and as this anomalous position is unreasonable, the 
plain and simple position should be accepted that as the plain- 
tiff find the trespasser in possession of the holding of which 
they are the sole landloris they can bring ejectment, The an- 
swer to this is that the Bengal Tenancy Act is not free from 
anomalies and to find one consistent rule to govern all circum- 
stances would probably be an unprofitable task. To my mind, 


the answer to Dr. Sen Gupta’s argument is this when the transfer — 


was made *of a portion of the holding in 1908 by the original tenant 
Azimuddin, the landlords had no right to eject the transferee 
or the old tenant, because the old tenant had not abandoned the 
holding which would give the landlords the right to Aas posses- 
sion. The act of partition among the landlords without con- 
currence of the tenant had surely the effect of dividing the hold- 
ing so as to give the plaintiffs right to recover their share of the 


rent which had: been fixed on the portions allotted to their shares. 


of the Taluk, But that cannot be said to confer a new right upon 
the plaintiffs to bring ejectment against the defendants who were 
not liable to be ejected previous to partition; or in other words, 
if it was held that before the partition Azimuddin continued as 
atenant with regard tothe entire holding, by that partition it 
cannot be said that Azimuddin had abandoned the new holding 
so as to convert the transferee into a trespasser. I am fortified in 
the view I take by the observation made by Chamier C. J. in 
the case of Suraj Deo Narayan Singh v. Pachh Narain Singh (1) to 
which our attention was drawn by the learned Advocate for the 
respondents. The observations no doubt were odjfer having regard 
to the finding in that case that there was a usage proved which 
justified the transfer. But still I think respect is due to the ob- 
servations made there; and as I fully agree with the reasons of 
the learned Chief Justice I should prefer to follow him. 

There is one other point which I think I should deal with, 
The learned Subordinate Judge has found that the defendants 
were in adverse possession of the limited interest for more than 
1a years, Dr, Naresh Chandra Sen Gupta argues that this find- 
ing is wrong, because the plaintiffs had no notice of the trespass, 
Now, if the defendant is considered to bea trespasser, when did 
the trespass begin? I do not think the trespass should be held 


(1) (rgf7) a Pat, L. J. gas. 
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to begin in r9rg when the partition was effected. The act of the 
landlords effecting the partition cannot be held to be a trespass 
by the defendants. Trespass must be considered to have commen- 
ced when Azimuddin sold these three plots, that is in 1go8. 
Therefore if the plaintiff take their stand on the ground that 
defendant No, risa trespasser, then it must be held that de- 
fendant No. x has been a trespasser from 1908 in respect of 
the limited interest of a tenant, Plaintiff cannot base his claim 
on the ground that he had no notice. 

On all these grounds, Iam of opinion that the judgment and 
decree of the Subordinate Judge should be confirmed and this 
appeal dismissed with costs, : 

Garlick, J:— I agree. 


D. M. G. Appeal dismissed. 


Before Mr. Justice M. N. Mukerji and Mr. Justice S. C. Mallik. 


KAMALA PRASAD SUKUL 
9, 
KISHORI MOHAN PRAMANIK AND OTHERS* 


Appeal, if maintainable— Mesne profits, suit for—All trespassers parties in Courts 
belom —In second appeal some left out—Sutt, if can be brought against some 
or all—Subsequent suit against others not maintainable, 


In a suit for mesne profits all the trespassers were made parties in both the 
lower Courts but in second appeal some of them were not made parties : ` 


Held, such appeal was not maintainable. 


In a claim for mesne profits the person wronged has his remedy against all or 
any of the wrong-doers at his choice, but when he has made his choice he is con- 
cluded by it. After recovering judgment against some or one of the joint authors 
of a wrong, he cannot sue the other or the others for the same matter, even if the 
judgment of the first action remains unsatisfied : Cocke v; Jennor (1) followed, 


* Appeal from Appellate Decree No, 315 of 1925, against the decree of B. K. 
Basu Esq., District Judge of Rajshahi, dated the r2th September, 1924, affirming 
that of Babu Srish Chandra Banerjee, Subordinate Judge of Rajshahi, dated the 
28th June, 1923, 

(1) (1615) Hob. 66, 
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A covenant or agreement not to sue one of the trespassers is no defence to an 
action against the others: Hutton v. Eyre (1) followed. Rice v. Reed (2); 
Duck v. Mayes (3) ; Price v. Barker (4) ; King v. Hoare (5) ; discussed. 

In an action for mesne profits against co-trespassers, once a decree has been 
obtained it is the decree in its entirety that may be challenged on appeal and not 
otherwise ș for so long as the decree against some remains final and operative 
decree and not subject to an appeal, even though it is not satisfied but is capable 
of execution, the plaintiff cannot proceed with the suit further and take ag appeal 
as against the others. 

The question of the maintainability or otherwise of the appeal may also be 
considered as being dependent upon the question whether there isa right of con- 
tribution amongst the defendants ister se: Nihal v. ‘The Collector of Buland- 
skakr (6). 

As a general rule the liability of joint wrong-doers in tort is joint and several, 
but it is not an inflexible rale which needs no relaxation. ` 

In this country the doctrine that the Court is bound to pass a joint decree 
against the wrong-doers making each jointly and sevarally liable for the whole 
amount decreed has no application regarding mesne profits where the parties are 
not wilful tort-feasors and doubt has been entertained whether it applies to this 
country at all: Ramratas Kapali v. Aswini Kumar Dutt (7) followed. Pramode 
v, Secretary of State for India (8) discussed. 

When wrong-doers have acted under a bøna side claim of right and had 
reason to suppose that they had a right to do what they did, contribution inter se 
may beallowed 1: Suput v. Imrit (9) and other cases followed. 


Appeal by the Plaintiff. 
Suit for possession with mesne profits. 


Messrs Sarat Chandra Roy Chowdhury and Krishna Kamal 
Moitra for the Appellant. 


Dr. Sarat Chandra Basak, Messrs. Jotindra Mohan Chow- 
dhuri and Jatindra Nath Sanyal for the Respondents. 


Mr, Biraj Mohan Mojumdar for Deputy Registrar, 
The material facts of the case will appear from the judgment, 


The judgment of the Court was delivered by 

Mukerji, J :—This appeal arises out of a final decree determin- 
ing mesne profits, The proceedings followed a decree for posses- 
sion with mesne profits in favour of the plaintiff and against a very 


(1) (1815) 6 Taunt. 289. 

(2) (1900) 1 Q. Ba 54. (3) (1892) 2 Q. B. 511, 

(4) (1855) 4 E. & B, 760. (5) (1844) 13 M. & W. 494. 
(6) (1916) I. L. R. 38 All. 237. 

(7) (1910) I. L. R. 37 Cale. 559 ; 11 C. L., Je 503. 

(8) (1926) I. L. R. 53 Calc. 992 (1007) ; 31 C. W. N. 1132 (123). 
(9) (1880) L. L. R. 5 Calc. 720. 
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large number of defendants who belong to two classes viz., the 
landlord defendants and the tenant defendants. The plaintiff has 
appealed, but some of th e defendants of the later class are not 


` before us, one of them not having been made a party to the appeal 


and three others having died and an application to substitute their 
heirs in their places not ha ving been allowed as it was filed out of 
time. The decisions of the Courts below assessing the amount of 
mesne profits are concurrent. 


A preliminary objection has been taken as to the maintainability 
of the appeal in view of the defect of parties noticed above. This 
objection will have to be dealt with first, 

The claim for mesne profits is one to recover damages for the 
previous occupation of the land and under the present procedure it 
can be joined with the action for the recovery of the land. In the 
present case it was so joined and a decree entitling the plaintiff to 
mesne profits was passed against all the defendants in the suit. ‘In 
the proceedings relating tothe ascertainment of mesne profits a 
certain sum was assessed by the trial Court and the decree passed 
on the basis of the said assessment has been upheld by the lower 
appellate Court. The object of the plaintiff in preferring this 
appeal is to vary the amount so assessed. His ground is that the 
assessment has been made on a wrong principle. 

An action for mesne profits is in origin an action of trespass. It 
is therefore regulated by those broad principles which apply to and 
are now well settled as being applicable to actions for damages 
against wrong-doers. In such actions joint wrong-doers may be 
sued jointly or severally. In Pollock on the law of Torts, roth 
Edition page 206 the principles are stated thus : “Where more 
than one person is concerned in the commission of a wrong, the 
person wronged has his remedy against all or any of them at his 
choice. Every wrong-doer is liable for the whole damage and it 
does not matter whether they acted as between themselves as equals, 
or one of them as agent or servant of another, There are no degrees 
of responsibility, nothing answering to the distinction in criminal 
law between principals and accessories. But when the plaintiff in 
such a case has made his choice, he is concluded by it. After 
ree@overing judgment aga inst some or one of the joint authors of a 
wrong, he cannot sue the other or the others forthe same matter, 
even if the judgment in the first action remains unsatisfied. By that 
judgment the cause of action “transit in rem judicatiam” * and is no 

# M:aning—The matter passes into judgment (whereby the original cause of 
action is merged and dastroyed in the judgment)—Ed, 
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longer available. The reason of the rule is stated that otherwise a 
vexatious multiplicity of actions would be encouraged.” As regards 
joint torts it is said in Addison’s Law of Torts 8th Edition page 44 : 
“Al who aid or counsel, direct or join in the commission of a tort 
ate joint tort-feasors, ‘If divers do a trespass it is joint and several 
at the will of him to whom the wrong is done’, that is to say he can 
sue any one or more of them at his election, and those who are sued 
cannot insist on having the others joined as defendants”, In 
Thurman v. Wild (1) and other cases it was settled that an accord 
and satisfaction by one wrong-doer forthe whole injury done dis- 
charges all the wrong-doers. A release, therefore, given of the whole 
cause of action to one discharges the others, the reason being that 
the cause of action being one and indivisible having been released, 
all persons otherwise liable thereto are consequently released : 
Cocke v. Jennor (2). But a covenant or agreement not to sue one of 
them is no defence to an action against the others : Hutton v, Ayre 
(3). If therefore while purporting to release one tort-feasor it 
reserves rights against another it will be construed as a covenant 
not to sue and not a release : Duck v, Mayen (4); Rice v, Reed (5), 
The rule for construing such a document was laid down in the case 
Price v. Barker (6) and is to the effect that the meaning would turn 
upon the intention to be gathered as to whether the right against a 
joint-debtor was intended to be preserved or not. In King v, Hoare 


(7) Parke B. authoritatively laid down: “These considerations 


lead us, quite satisfactorily to our minds, - to the conclusion that 
where judgment has been obtained for a debt, as wellaas a tort, the 
right given by the record merges the inferior remedy for the same 
debt or tort against another party”. [See also Buckland v, Johnson 
(8) ; Brinsmead v. Harrison (9) ; Kendall v, Hamilton (10)], Brins- 
mead y. Harrison (9) settled the point that after recovering judg- 
ment against one wrong-doer, a plaintiff cannot sue the other for the 
"same matter, even if the first action remains unsatisfied, a proposi- 
tion which was doubted before then. Though section 43 of the 
Indian Contract Act is not perhaps quite clear whether a complete 
adaptation of the English rule is intended, yet King v. Hoare (7) 


(1) (1840) 11 Ad. & E. 453. (2) (1615) Hob. 66, 

(3) (1815) 6 Taunt. 289. 7 

(4) (1892) 2 Q. B. 511. (5) (1900) 1 Q. B. 54. 

(6) (1855) 4 E. & B. 760 (777). (7) (1844) 13 M. & W. 494 


(8) (1854) 23 L. J. C. P. 304. (9) (1872) L. R. 7 C. P. 547. 
(10) (1879) 4 App. Cas. 504. ` 
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has been held to apply in this country both in respect of joint deb- 
tors and of joint wrong-doers. 

If these principles are applied to an action for mesne profits 
against co-trespassers the position is clear that while itis open to 
the plaintiff to proceed against one or some or all of several co- 
trespassers at his own choice, once a decree has been obtained it is 
the decree in its entirety that may be challenged on appeal and not 
otherwise, for so long as the decree against some remains a final 
and operative decree and not subject to an appeal, even though it is 
not satisfied but is capable of execution, the plaintiff cannot proceed 
with the suit further and take an appeal as against the others. 

The question of the maintaipability or otherwise of the appeal 
may be considered from another point of view, namely as being 
dependent upon the question whether there is a right of contribu- 
tion amongst the defendants ister se, because if there is such a 
right, the decree, onthe appeal if it varies that from which the 
appeal has been preferred will affect the rights and lHabilities of 
those parties who are not before the Court . and will produce an 
inconsistency on the record which is not permitted by law. 

No doubt as a general rule the liability of joint wrong-doers in 
tort is joint and several, but it is not an inflexible rule which needs 
no relaxation according to the view that is taken of jointness of the 
act or acts which constitute the wrong. Mookerjee, J.in an elaborate 
judgment in the case of Ramraian Kapali v. Aswini Kumar Dutt 
(1) in which he has exhaustively dealt with the question has 
observed thus: ‘‘It cannot be laid down as an inflexible rule that 
in every case of tort, the Courtis bound to passa joint decree 
against the wrong-doers, making each jointly and severally liable 
for the whole amount decreed............In cases, therefore, in which 
the controlling general principle, namely that where acts of several 
persons by design, or by conduct, tantamount to conspiracy, contri- 
bute to the commission of a wrong they are not jointly liable, is not . i 
applicable, the rule of joint liability also ceases to be applicable”... ` 
In that case it was held thatin respect of mesne profits which 
accrue during the pendency of a suit for possession, the liability of 
different tenure-holders of the same degree, and of separate under- 
tenure-holders of different degrees, should be apportioned according 
to the share of the profits intercepted by each. This decision has 
been dissented from by Page J. in the case af Pramode Nath Roy 
v. Secretary of State for India (2), With great respect however I 


(1) (1910) IL. L, R. 37 Cale. 559 ; 11 C. L. J. 503. 
(a) (1926) I. L. R. 53 Cale. 992 (1007) 3 31 C. W. N. 112 (123). 
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venture to think that the judgment of Mookerjee, J. carefully read 
appears to except fromthe general rule cases in which the tort- 
feasors are sot really joint and are therefore persons to whom the 
tule does not apply andin my opinion therefore the judgment is un- 
exceptionable. Merry Weather v. Nixam (1) was a case in which 
one S brought an action against two persons for an injury done by 
them to his reversionary estate in a mill, in which was included a 
count in trover for the machinery belonging to the mill, and having 
recovered £840, levied the whole upon one of the said two persons 
and one of them then sued the other for a contribution of the 
moiety, as for so much money paid to his use, The plaintiff was 
non-suited, Lord Kenyon C. J. said “That he had never before 
heard of such an action having been brought where the former 
recovery was for a tort, that the distinction was clear between this 
case and that.of joint judgment against several defendants in an 
action of assumpsit, and that this decision would not affect cases of 
indemnity where one man employed another to do acts, not unlaw- 
ful in themselves, for the purpose of asserting a right.” The rule 
has been modified in collision cases: The Frankland (2); Austria 
Friars Steamship Co. Lid, v. Spillers and Bakers (3). Relying upon 
Palmer v. Wick &c, (4) it has been said in more decisions than one 
that the rule will not be extended. The rule has been said by very 
high authority as having been too widely laid down and it has been 
said that it is to be taken with the qualification that if wr hold if 
the nature of the case is such that the plaintiff must be presumed to 
„kave known that he was doing an unlawful act. (See Pollock on the 
Law of Torts roth Edition page 207, referring to the dicta of Lord 
Herschell in Palmer v. Wick and Pulteneytown Steam Navigation 
Co. (5) ; per Bruce J. in Zhe Englishman and The Australia (6) ; 
and Burrows v. Rhodes (7). See also Adamson v. Jervis (8). 


In this country the doctrine has not been applied in cases of con- 
tribution regarding mesne profits where the parties were not wilful 
tort-feasors ; Bishnu Charan Roy Chaudhuri v. Bepin Chandra Roy 
Chaudhuri (9) and doubt has been entertained whether it applies 
to this country at all: Nikal Singh v. The Collector of Buland- 
shaky (10). When wrong-doers have acted under a dona fide claim of 


(1) (1799) 8 T. R, 186. (a) (1901) 70 L. J. P, 42, 

(3) (1915) 3 K. B. 586 C. A. (4) (1894) A, C, 318. 

(5) (1894) A. C. 318 (324). (6) (1895) A, C. 212 (216-18). 
(7) (1899) 1 Q. B. 816; 68 L. J. Q. B. D. 545. 

(8) (1827) 4 Bing. 72. (9) (1913) 18 C. W, N. 622. 


(ro) (1916) I. L, R. 38 All. 237- 
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Crvit. right and had reason to suppose that they hada.right to do what 
1927. they did, contribution infer se may be allowed: Sreeputty Roy v. 
ii oes Loharam Roy (1) ; Suput Singh v. Imrit Tewari (2); Krishna Ram 
Sukul v. Rakmini Sewak Singh (3); Mahabir Prasad v. Darbhangi 


Kishor Mohan ZAakur (4). There have been cases in which the liability of co- 
Pramanik. trespassers for mesne profits has been apportioned where their 
Mukerji, 5. shares are capable of being determined e. g. Makund v, Saraswati 


ack Bibi (5). 

On behalf of the appellant it was contended that in the present 
case it has already been found that all the defendants acted in 
concert and consequently Merry Weather v. Nixam (6) should be 
applied in all its integrity and no question of contribution can possi- 
bly arise. In support of this contention reliance has been placed 
upon certain findings in the judgments declaring the plaintif’s right 
to Khas possession and mesne profits. I have carefully examined 
these findings but I am unable to hold that they were ever intended 
to be treated 4s findings decisive ‘of the question. The question 
never arose, for determination in the suit as itis obviously a ques- 
tion between the defendants infer se and there was no issue raised 
for its effective determination. 

The result then is that the appeal is no longer EE 
In that view the appellant’s contention as to the propriety of the 
principle on which mesne profits have been calculated need not be 


considered. 
The appeal is dismissed with costs. 
DMG. Appeal dismissed. 
(1) (1867) 7 W. R. 384 (F. B.) 
(2) (1880) I. L. R, 5 Calc. 720. (3) (1887) 1. L. R. 9 All. gar. 
(4) (1919) 4 Pat, L. J. 486. (5) (1912) 29 C. L. f. 245. 


(6) (1799) 8 T. R..186. 


Vor, XLYIIL] HIGH COURT. 
Before Mr. Justice B. B. Ghose and Mr. Justice N. K. Bose. 


UTANKA LAL MOOKERJEE 
D. 


TARAK NATH SEAL AND OTAERS.* 


Morigage suit—Sutt by Firm—Civil Procedure Code (Act V of 1908), O. 30 Rr. 
2 Sub-rule (3), 4, O. 34 R.4—Compromise decree in mortgage suit—Preli- 
minary decree —On failure to pa y one instalment, whole will be due—Con- 
dition to apply for final decree—Death -af plaintiff after compromise decree 
—Substitution of legal representative, tf mnecessary.—Vakalainama— 
Written authority. 


The mere fact that the pleader does not mention in the endorsement on the 
vakalatnama that there was written authority, does not go against the authority 
given to him by.the vakalatnama. It is the duty of the pleader to satisfy himself 
ag to the authority of the person who presented the vakalatnama. 


Rule 2 sub-rule (3) of order 30 of the Code does not contradict the provisions 
of rule 4, 


Where two or more persons sue in the name of the firm,no substitution of 
legal representative of one of the plaintiffs who died pending the suit, is necessary 
to entitle the plaintiffs to obtain a final decree ina mortgage suit: Bal Kissen 
v. Kanhya Lal (1). 

A compromise decree in a mortgage suit in which the decretal amount is pay- 
able by instalments according to the agreement between the parties is not a 
preliminary decree a3 contemplated by rule 4 of order 34 of the Code of Civil 
Procedure; Abirv. Jahar (2) and Hemendra v. Fakir (3). 


Although under the terms of compromise the decree-holder is bound to make 
an application for final decree, that application does not fall strictly under order 
34 rule 5 of the Code of Civil Procedure ; Kaski v, Priya (4) distinguished, 


Quaere : Whether a suit in which a preliminary decree in a mortgage suit has 
been passed, abates if one of the partles dies after and no substitution is made 
within the pariod of limitation under_O.‘ 22 of the Code of Civil Procedure, 


The proprietors of a firm brought a suit on a mortgage under the 
namo and style of late N and K situated at.........After that the names of 
the proprietors were given. The mortgage suit was settled betweon the parties by 
a compromise and what was said to be the preliminary decree was passed on the 


*Appeal from Original Decree No. 198 of 1926, against the decree of Babu 
S. C. Basu, Subordinate Judge of Burdwan, dated the rith August, 1926. 


(1) (1913) 17 C. L. J, 648. 

(2) (1907) 6 C, L. J. 953 L L. R. 34 Calc, 886. 
(3) (1923) I. L. R. §0 Calc. 650. 

(4) (1923) 28 C, W. N. 550. 


357 


August, 15. 


THE CALCUTTA LAW JOURNAL, [Vou, XLVIII. 


-a6th May, 1916, In that decree it was provided inter alia that the defendants 


should pay the decretal amount to the extent of Rs. 12500 within 15 days of 
the decree andthe remainder Rs, 11500 in certain instalments up to 30th 
Baisdkh 1333 B.S. There was a further stipulation that in defawlt of pay- 
ment of one instalment the whole amount of the balance then Xemaining due 
would at once be recoverable. It was stipulated that the mortgage lien would 
remain in tact and the plaintiffs would be entitled to execute the decree by obtain- 
ing a final decree with reference to their dues still remaining unpaid. K, who 
was entitled to the decretal money, died on the .r5th February, 1923, The instal- 
ments were paid up to 1329. Default was made of the instalment payable in 
1330. Thereupon the legal representative of. K made an application for final 
decree. The defence was that asthe suit had fated, no final decree could be 


+ passed : 


Held, that it waa not necessary under O. 30 R, 4 of the Code of Civil Proce- 
dure that there should be any substitution of the legal representative of the 
deceased K. to entitle the plaintiffs to obtain a final decree. 


That as the compromise decree put an end to the suit, no application for subs- 
titution of the heir of K was necessary. It would be sufficient if the application 
was made by the persons entitled todo so underthe demee at the time when 
the application was made, if the application "was made within the period of 
limitation. 

Appeal by Defendant No. 1. 
Application for passing of final decree. 
The material facts appear from ;the judgment, 


Messrs. Gunada Charan Sen, Kanaidhan Dutt and Mritunjoy 
Dey for the Appellant. 


Messrs. Sarat Chandra Bose and Narendra Krishna Bose for 
the Respondents, - 


The judgments of the Court were as follows : 

B. B, Ghose, J : This appeal arises out of a final decree made by 
the Subordinate Judge in a suit ona mortgage. The appeal is by 
the defendant. The mortgage suit was settled between the parties 
by a ‘compromise and what is said to be the preliminary decree was 
passed on the 26th May 1916. In that decree it was provided 
amongst other things that the appellant should pay the decretal 
amount to the extent of rz500 Rupees within fifteen days of the 
decree and the remainder 11500 Rupees in certain instalments 
spreading over several years, The last instalment was said to be 
payable on the 30th Baisakh 1333 B. Sọ There was a further 
stipulation that in default of payment of one instalment the 
whole amount of the balance then remaining due would :at 
once be recoverable. It was stipulated that ,the mortgage lien 
would remain in tact and the :plaintiffs would be entitled 
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‘to execute the decree by obtaining a final decree with reference’ 


to their dues still remaining unpaid. One of the persons named 
Kali Prosanna Seal who was entitled tothe decretal money died on 
the r5th February 1922. The instalments were paid up to 1329. 
Default was made of the instalment payable in 1330. Thereupon 
the plaintiffs made an application for the final decree according to 
the terms of the compromise. The objection on behalf of the 
defendant was that the suit had abated and therefore the plaintiffs 
were not entitled toa final decree as prayed for. An application 
was made for substitution of the legal representative of the deceas- 
ed person Kali Prosanna Seal by a petition which was filed on the 
7th June 1923. The petition was alleged to be a joint petition by 
Tarak Nath Seal the legal representative of the deceased Kali 
Prosanna and of the defendant the appellant before us. In that 
petition it was stated that the amount of 1700 Rupees payable for 
the Baisakh kist of 1329 was received by Tarak Nath Seal and the 
prayer was that Tarak Nath Seal might be substituted in the 
‘place of his father and the payment of 1700 Rupees recorded. The 
plaintiffs admitted that payment ; therefore their contention before 
the Subordinate Judge was that although there was no order subs- 
tituting the representative of the deceased flaintiff onthe record 
made by the Court, as a matter of fact by consent of parties he was 
substituted. ‘There was also an objection raised by the defendant 
that the application was barred by limitation. The Subordinate 
Judge rejected the plea of limitation. He however held that there 
was abatement of the suit so far as the share of Kali Prosanna 
Seal was concerned. In that view he made a final decree for half 
of the amount due under the compromise to which sum the sur- 
viving plaintiffs were entitled according to his view, and he also held 
that a half share of the properties would be liable under the final 
decree. ` 

The defendant No. ı has appealed from that judgment and 
decree of the Subordinate Judge and the plaintiffs have preferred a 
cross-objection against that part of the decree which is against 
them, On behalf of the defendant it is urged that the mortgage 
decree is one and indivisible and if the suit fails so far as one of 
the mortgagees is concerned the whole suit abates. The decree 
made by the Subordinate Judge therefore cannot be maintained. 
It is contended on behalf of the respondents that the whole ques- 
tion that was discussed by the Subordinate Judge was irrelevant, 
The fact was that the suit was brought by.a firm, The compro- 
mise decree was with the Firm and therefore under order 30 rule 
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Civil. -4 Civil Procedure Code if one of the persons who was a member 
iss. of the Firm died during the pendency of the suit it would not be 
Utanka Lal necessary to join the legal representative of the deceased as a party 
Mooker jee. to the suit ; and therefore assuming that the suit was a pending 


Tarak Nath Seal. suit after the compromise decree there is no question of abate- _ 
— ment on account of the death of Kali Prosanna Seal. It is further 
B. B. Ghose, F contended that it is not a case in which the decree was made under 
Order 34 rule 4 Civil Procedure Code. It was a compromise 
decree in which according to the agreement between the parties 
the decretal amount was made payable by instalments spreading 
over a large number of years, ` Although there was a stipulation 
that on failure of payment of two instalments the decree-holders 
would be entitled to apply for a final decree being made, that 
application could not be an application under order 34 tule 5 
Civil Procedure Code. The compromise between the parties 
took the case quite out of the provisions of Order 34 Civil Pro- 
cedure Code, And therefore the plea that the suit abated on the 
death of one of the partners of the Firm cannot be maintained, 
This argument of the respondents covers both the appeal as well the 
cross-objection preferred by them, It was further urged that the 
Subordinate Judge has on insufficient grounds rejected the conten- 
tion of the plaintiffs that the application for substitution of the legal 
representative of Kali Prosanna Seal was jointly made by Tarak 
Nath Seal the representative as well as the defendant. 

The last point is quite short one and may be disposed of ina few 
words, It appears that the vakalatnama which bears the signature of 
the defendant No. 1 was tendered toa pleader named Panchanan 
Mukherjea bya gomasta of Utankalal Mukherji the defendant. 
On the margin of the vakalatnama it is written that “ this vakalat- 
nama is presented through me on hehalf of the defendants, Finis 
6th June.1923.” The signature is of Madhob Chandra Sinha, gomasta, 
The endorsement on the vakalatnama is “ Received from Madhob 
Chandra Sinha agent for the executant and I am satisfied that he 
has authority to deliver this vakalatnama to me and accepted. Sd. 
Panchanan Mukherji, pleader.” The petition was filed on the 
strength of this vakalatnama, The Subordinate Judge ‘observes 
with reference to this matter as follows :—‘ The pleader’s endorse- 
ment on the vakalatnama shows that he received it from a servant 
of the defendant but he does not mention any written authority of 
the servant in this behalf. So this application cannot be taken asa 
consent of the defendant tto the substitution of Tarak orto the 
setting aside of the abatement. Moreover, this application was 
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dismissed by the Court as the applicants did not comply with the © 


Court’s order for payment of process fees for service of notice on 
the parties.” With regard to this matter it seems to me that the 
Subordinate Judge held that the application could not be taken as 
-made with the consent of the defendant on very insufficient grounds. 
The defendant No, 1 of course says that he did not authorise his 
gomosta to present the vakalatnama, The mere fact that the plea- 
der does not mention that there was written authority does not go 
against the authority given to him by the vakalatnama. It was 
the duty of the pleader to satisfy hiniself as to the authority of the 
person who presented the vakalatnama and he stated that he was 
satisfied that the gomosta had authority to deliver the vakalatnama 
to him. The pleader has not been examined by the defendant nor 
has the gomosta been examined. Under ‘such circumstance it 
cannot be supposed that this vakalatnama and the petition were 
filed without the authority of the defendant No. 1, Moreover in the 
petition receipt of 1702 Rupees fron the defendant No, 1 is admit- 
ted which is adopted by the other plaintiffs as having been received 
by them. It can hardly be supposed that the admission was made 
by the legal representative of Prosanna Seal of having received 1700 
Rupees without the knowlelge or consent of the defendant or his 
agent, Then with regard to the fact about the dismissal of the 
petition there was no other person on whom jt was necessary to 
serve notice for the substitution. Defendant No. 1 was the only 
defendant who was liable under the decree and the other persons 
concerned were the plaintifs. So itis difficult to understand what 
procedure was followed by the Subordinate Judge in dismissing such 
an application as that, f 


The most important point however in the case is the first 
point raised on behalf of the respondents, The plaint as I have al- 
ready stated was by the proprietors of the Firm undér the name and 
style of late Nitai Charan Seal and Kali Prosanna Seal situated at 
41 Mairahatta Street, Calcutta, After that the names of the pro- 
prietors are given. Under order 39 rule 4 Civil Procedure Code to 
which reference has already been made, where two or more persons 
sue inthe name of a Firm, if any of such persons dies, whether 
before the institution or during the pendency of any suit, it shall not 
_be necessary to join the legal representative of the deceased as a 
party to the suit, Now assuming that the suit was pending after the 
compromise decree as if it was a continuing suit under order 34 
of Civil Procedure Code, under this rule it is not necessary .to join 
the legal representative of the deceased Kali Prosanna Seal asa party 
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in order to have a final decree made, It is argued on behalf of the 
appellant by reference to-rule 2 sub-rule (3) of Order 30, that 
where the names of the partners are declared the provisions of 
order 22 cannot be said to be inapplicable. Reference is 
made to the concluding words of the sub-rule which run 
thus :—“ The suit shall proceed in the same manner and the same 
consequence in all respects shall follow as if they had been named 
as plaintiffs in the plaint”. But there is‘a proviso which follows 
the sub-rule which says :——~“ Provided that all the proceedings shall 
nevertheless continue in the name of the firm.” This sub-rule in 
no way contradicts the provisions of rule 4 where the words are :— 
“ Where two or more persons may sue in the name ofa firm &c.” 
In this case two or more persons have sued in the name of the 
Firm, There is nothing therefore which prevents the operation of 
rule 4, and in that view it was not at all necessary that there should 
be any substitution of the legal representative of the deceased Kali 


-Prosanna Seal in order to entitle the plaintiffs to obtain a final 


decree, Reference has been made by the respondents to the case 
of Bal Kissen Das Daga v. Kanhya Lal (1) which is quite in 
accordance with the provisions of this rule. 

The-next point urged is that the compromise Jensel is not a 
preliminary decree under order 34 rule 4 Civil Procedure Code 
and therefore after the compromise decree the suit could not be 


considered as a pending suit. It has been settled in this Court by 


a long series of cases that a compromise decree ina mortgage suit 
in which the decretal amount is payable by instalments according 
to the agreement between the parties is not a preliminary decree 
as contemplated by rule 4 of Order 34. The earliest case that may 


_be referred to on that point is the case of dir Paramanik v. Jahar 
„Mahammad Mondol (2), and the latest case is that of Hemendra 


Lal Singh Deo v. Fakir Chandra Datta. (3) This principle has 
been laid down inthe Full Bench case of the Allahabad High 
Court in Askari Hasan v, Jahangira Mal (4). In that view it may 
very well be said that the compromise decree put an end to the 
suit, Although under the terms of the compromise the decree-hol- 
der was bound to make an application for 9 final decree, that 


application would not be an application falling strictly under 
_Order 34 rule 5 Civil Procedure Code. Ag there was no suit 
_pending in the Court there was no reason for applying for substitu- 


(1) (1913) 17 C, L. J. 648, 
(2) (1907) 6 C. Le J- 953 1 L. Re 34 Cale. 886. 
(g)3(1923) L. L. R. go Calc. 650. (4) (1926) I. L. R. 49 Alle 297 
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tion of the heir of the deceased person Kali Prosanna Seal. Butit 
would be sufficient if the application was made by the persons 
entitled to do so under the decree at the time when the application 
was made, if the application was made within the period of limita- 
tion. The appellant relied upon the case of Kashi Chandra Cka- 
hravarti v. Priya Nath Bakshi (1) in support of his contention that 
it was incumbent upon the plaintiffs to have the final decree made in 
terms of the compromise, But in that case it has been clearly laid 
down that the obligation to have a final, decree was based upon 
the terms of the compromise and it was not an application under 
order 34 rule 5. This contention of the respondents also seems to 
me to be quite substantial and in my judgment it is right. In this 
view it is not necessary for me to consider in this case whether 
a suit in which a preliminary decree has- been passed abates if 
one of the parties dies and no substitution is made within the 
period of limitation under order 22 Civil Procedure Code. The 
only observation that I think it necessary to make is that this point 
requires consideration in a proper case, as it would be very incon- 
venient if after thé preliminary decree all persons who are parties 
to the suit are required to be on the alert to see whether any of 


_ the decree-holders or judgment-debtors under the preliminary 


decree dies before the application for the final decree is made. 

In my opinion this appeal should be dismissed with costs and 
the cross-objection allowed with costs, The hearing fee for the 
appeal as well as the cross-objection is fixed at 500 Rupees 
altogether. ; 

Bose, J. :— I agree. 

AT. M, Appeal dismissed : Cross-objection-ailowed, 


(x) (1923) 28 C. W. N. 550. 
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APPELLATE CIVIL. 


Before Mr. Justice M. N, Mukerji and Mr, Justice 
N. K. Bose, 


HARDUT ROY CHAMERIA AND OTHERS 
v. 


UJIR SHAIK anp OTHERS.* 


Limitation— Possession, recovery of—Valid title of the plaintif—Onxs to prove 
possession within 12 years upon the plaintif—Limitation Act (1X of 1908), 
Sch. I. Aris, 142, 144-—"Possession follows title”, meaning of. 

In a suit for recovery of possession the plaintiff, although he has got valid 
title to the land must prove that he was in possession of the lands capable of 
being possessed by the exercise of acts of possession within 12 years before the 
institution of the suit: John Clark vy. G. H. D. Elphinstone (1) distinguished. 

The maxim ‘‘possession follows title” does not mean that because a man has 
title to some land therefore necessarily he is in possession of it. It really means 
that if at any time a man with title was in PossesSion of property, the law allows 
the presumption that possession continued, 


Before tbe defendant can be called upon to show that he was in possession, 
the plaintifl in a case under «chedule [, Article 142 ofthe Limitation Act will 
have to prove his pozsession within 12 years before suit. 


In a case in which the plaintiff alleged that the lands are capablo of being 
possessed by the exercise of acts of possession, and where, itis also alleged that 
the possession that was exercised was by receiving rents from the tenants who 
were actually in occupation of the land, to such a ca se the presumption that ‘acts 
of possession done upon one part of the land should be taken as showing posses- 
sion of the person doing such actsin respect of the whole land’, will hardly 
apply until and unless the plaintiff has succeeded in showing that he hasbeen in 
possession by realisation of rent from tenants who are actually in occupation of 
at least a part of the land, 


Appeal by the Plaintiffs. 
Suit for recovery of possession. 
The material facts will appear from the judgment. 


Dr. Sarat Chandra Basak and Mr. Santimoy Majumder for the 
Appellants, 


® Appeals from Appellate Decrees Nos. Iooo and 1002 to 1004 of 1926, 
against the decree of Babu Profulla Chandra Dutt, Subordinate Judge, rst Court, 
of 24-Parganas, dated the 25th November, 1925, affirming that of Babn Pranen- 
dra Narayan Chowdhury, Munsiff, 2nd Court, Alipur, dated 22nd December, 
1923- 

(1) (1880) L, R. 6 A, C. (H. L.) 164. 
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Messrs. Syed Nasim Ali and Diptendra Mohan Ghose for the 
Respondents. 

The judgments of the Court were as follows :— 

Mukerji, J:—These four appeals arise out of as many suits 
that were instituted by the plaintiffs for declaration of title and 
recovery of possession after demolition of certain huts which stand 
on the land, The Courts below have found in favour of the plain- 
tiffs on the question of title, but being of opinion that the plaintiffs 
have failed to prove their possession within 12 years before suit 
have dismissed the said suits. 

The arguments that have been advanced before us on behalf of 
the plaintiffs who are the- appellants in these appeals are directed 
against the finding of the Subordinate.Judge to the effect that the 
. plaintiffs have failed to prove their possession within r2 years and 
against the reasoning upon which that finding is based. Reading 
the judgment of the Subordinate Juige it would appear that he, 
after discussion of a very large number of decisions upon article 1,2 
and article 144 of the Limitation Act, came to the conclusion that 
_ in the present suits it was article r42 that was applicable and that 
the plaintiffs were to prove their possession of the particular plots 
with which the suits were concerne] within 12 years bcfore the 
institution thereof, -He then proceeds to take into consideration 
the evidence in the cas? and records two observations which I 
think it better to quote in his own words, He siys thus :—‘It was 
argued that the defence evidence of possession for more than 12 
years is quite unsatisfactory, but the weakness of defendant’s evi- 
dence cannot go to make the plaintiff’s evidence strong. It is true 
that the defence evidence regar ling possession for more than 12 
years is not very satisfactory”, He says also,— 

“Even inspite of the unsatisfactory nature of defendant’s evi- 
dence I must say that it is far better than that of plaintiff’s evidence 
and on comparison the defendant’s evidence becomes acceptable”. 

As regards these two observations upon which the learned 
Subordinate Judge based his final conclusion to the effect that the 
plaintiffs had failed to prove their possession within 12 years before 
suit, what is said in substance on behalf of the appellants is that 
the Subordinate Judge omitted to keep in view two important prin- 
ciples that should be borne in mind in determining the question of 
possession in a case of this nature, These two principles are frst, 
that where evidence of possession on either side is not satisfactory 
or not quite satisfactory the party who has succeeded in proving his 
title is entitled to rely upon the presumption that he was in posses- 
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sion ; and second, that in finding possession in favour of a tres- 
passer the possession that is to be found in his favour is to be limi- 
ted to the particular portion of the land in respect of which he has 
succeeded in proving his possession. 

As regards the first of these propositions reliance is placed upon 
the decision in the case of John Clark v, G. H. D. Elphinstone (1) 
in which it has been laid down that with regard to land lying within 
defined boundaries the rule to apply on the question of possession 
is to assume that the acts of possession done upon one part of the 
land should be taken as showing possession of the person doing 
such acts in respect of the whole land. There can possibly be no 
dispute whatsoever as regards the correctness of this proposition. 
But in a case in which the plaintiff alleged that the lands are capable 
of being possessed by the exercise of acts of possession and where, 
as here, it is also alleged that the possession that was exercised was 
by receiving rents from the tenants who were actually in occupation 
of the land, to such a case this presumption will hardly apply until 
and unless the plaintiff has succeeded in showing that he has been 
in possession by realisation of rent from tenants who are actually in . 
occupation of atleasta part of the land. Thisis nota case in 
which it was alleged on behalf of the plaintiffs that the land was 
waste or incapable of being possessed or that it was Khas Patit 
land of the plaintiff. The definite case that was set up was that 
there were tenants on the land from whom rents used to be rea- 
lized, and both the Courts below have upon the evidence refused 
to accept that case as established. They have referred to the fact 
that the collection papers etc. have not been produced and have 
observed that the evidence brought forward for the purpose of 
proving that the plaintiffs tenants were in occupation of the land 
was not satisfactory. It would not, in our opinion, be right to pro- 
ceed upon any presumption of the character mentioned above ina 
case where actual and not mere constructive possession was the 
case that was put forward on behalf of the plaintiffs, It has been 
argued inthis connection that the presumption that should be 
relied upon is that possession follows title. That undoubtedly is a 
maxim that has got sometimes to be applied. It should however 
be remembered that the maxim does not mean that because a per- 
son has title to some property therefore necessarily he is in posses- 
sion of it. What is actually meant is that if at one time a man 
with title was in possession of property, the law allows the presump- 
tion that possession continued. In this particular case as far as can 

(1) (1880) L, R. H. L. 6 A, C. 164. 
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be made out from the findings of the Courts below it does not: 


appear that the plaintiffs have succeeded in establishing that.at any 
point of time they.were in possession of the land. Indeed ‘there 
was no statement in the plaint as to when the plaintiffs were dis- 
possessed.and no attempt was made in the evidence to show that 
any particular time the plaintiffs were dispossessed. We are accord- 


ingly of opinion that the appellants are not entitled to rely upon ° 


the presumption of the description mentioned above and that:the 
first of these.contentions must necessarily fail, 

As regards the question whether the possession of the trespasser 
should be taken as being possession of a particular plot of land in 
respect of which he has succeeded in proving that possession there 
can hardly be any dispute. But before the defendant can be called 

. upon to show that he was in possession the. plaintiff in a case under 
article 142 of-the Limitation Act will have to prove his possession: 
within 12 years before suit. Upon the finding of the Coutts ed 
the plaintiffs have failed in this respect. y 

Turning now to the facts that have been found’ in the fiain 
case in disproof of the plaintiff’s possession within 12 „years before 
guit it is" necessary to refer to the arguments that have been ad- 
Yanced béfore us on behalf of the appellants. It has been said‘ that 
between Abdul Razak who is said to be the landlord under whom 

` the defendants claim to hold these lands and the plaintiffs there was 
a previous litigation being Title Suit 7x of 1921 in which Abdul 
Razak was unsuccessful in recovering possession from the plaintiffs 

in respect of a part of the plot of 3 bighas of land to which the bits 
of‘land involved in.the present suits appertain, >It is also said that 
some rent suit or rent suits instituted by Abdul Razak against some 
of the tenants occupying some lands out of the plot were either 
dismissed or withdrawn. It has been further brought to our notice 
that a portion of the land was sometime in the year:1916 made over 
by one of the plaintiffs to the Municipality, and our attention has 
also beén drawn to the fact that in the partition that took place 
between the plaintiffs themselves this plot of land“ was ‘reserved as 

Ejmali and was not partitioned, the object being that it would there- 

after be used for the purpose of excavating a tank for the use of the 
public. These facts, even if they have all been established, though 
it must be said with regard.to some of them that they have not been 
established in the opinion of the Courts below, specially as regards 
the land that had been made over to the Municipality being part of 
this land, —all these facts would not be decisive of actual possession 

ih fespect ‘of any part of the lands which form the subject ‘matter 
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of the suits, This is a matter which the plaintiffs had to prove and 
which in the opinion of the Courts below they have failed to prove, 
The finding of both the Courts below as to why the land was not 
partitioned but was kept Ejmali at the time of the partition is that 
none of the individual cg-sharers liked to get the land in respect 
of which the co-sharers were really out of possession. That again 


- is a finding of fact with which we cannot interfere in second appeal. 


There are other matters referred to in the judgment of the learned 
Munsiff against the plaintiff's case as to possession e, g. the evidence 
of the supervisor of the Garden Reach Municipality the inference 
to be drawn from the non-examination of the partition Commis- 
sioner etc. and although they have not been repeated in the judg- 
ment of the Subordinate Judge we may take it that the Subordinate 
Judge intended to affirm those findings as his wasa judgment of 
affrmance, We are of opinion that on the whole the finding on the 
question of plaintiff's possession at which the- Courts below have 
arrived need not be disturbed in these appeals. , 


The appeals accordingly are dismissed with costs. ‘ 
N. K. Bose, J :—I agree. 


D. M. G, Appeals dismissed, 


Before Mr. Justice M. N, Mukerji and Mr. Justice S. C, Mallik, 


SIVA PROSAD SAW AND ANOTHER 
0. 


SREEMATI BHADRAMONI DASSI*. 


Limtation—Limited interest of a moman—Sale in execution ofa decree against 
her husband—Suit by reversioner after her death for recevery of possession— 
Art ra or £44 Sch, 1 of the Limitation Act (IX of 1908) if applicable~Diffe- 
rent causes of action in iwo suits—Croil Procedure Code (Act V of 1908) 
0. 2, R. 2. 


Where a limited interest of a woman is attached and sold in execution of a 
decree obtained against her husband and after the death of the said lady her 
roversioner sues for recovery of possession t 


© Appeal from Appellate Decree No. 1772 of 192§, against the decree ot 
A. L. Mukerjee Esq. Addl. District Judge, of Midnapur dated the a1st May 1925, 
modifying the decree of the trial Court, 
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Held, that 141 of the Limitation Act was applicable. 

Vaithialinga Mudaliar v, Srirangath Anni (1) Sivagunga case (2) and 
Hurri Nath Chatterji v. Mothoor Mohun Goswami (3) distinguished. 

Srinath Kar v. Prosunna Kumar Ghose (4), Runchordas v. Parbatti Bhai 
(5) followed, 

If the causes of action in two suits between the same parties be different, then 
Or. 2. Rule 2 of C. P, Code does not apply, It applies only where some 
relief is abandoned or omitted from the prayers that are made on a particular 
cause of action. 

Appeal by the Defendants, 
Suit for recovery of possession, 
The material facts will appear from the judgment. 


Messrs. Amarendra Nath Basu and‘ Apurba Charan Mukherjee 
for the Appellants. 


Messrs. Sitaram Banerjee and Diptendra Mohan Ghose for the 
Respondent 


The judgment of the Court was delivered by 


Mukerji, J: This appeal has arisen out of a suit for recovery 
of possession of certain properties on establishment of the plaintiffs 
title thereto and for certain other reliefs. The properties in suit 
comprised a large number of cadastral Survey plots of which one 
only, namely, cadastral survey plot No. 521. need be specially men- 
tioned in view of the contentions that have been urged in connec- 
tion with the appeal. The trial Court decreed the suit in part 
declaring the plaintiff's title to plot No. 521 and directed that the 
plaintiff would recover possession of the said plot from the defen- 
dants on payment of Rs, 100 to the latter as compensation, An 
appeal was preferred by the plaintiff, and a cross-appeal by the 
defendants from the decision of the trial Judge. The learned 
Additional District Judge has decreed the plaintifi’s appeal and 
dismissed the cross appeal, thereby decreeing the plaintiffs’ suit in 
full. The defendants have thereupon preferred this second 
appeal, i 

It is necessary to state only a few factsin order to appreciate 
the grounds that have been urged in connection with this appeal. 
The lands in suit are said to appertain toa jote of one Gurai Bera. 


(1) (1925) L. R. 52 I, A. 322 ; 42 C. L. J. 563. 

(2) (1863) 9 M. I. A. 543- 

(3) (1893) L. R. 20 I. A, 183, I. L. R. 21 Calc. 8. 
(4) (1883) I. L. R, g Calc, 934. F. Be ' 

(3) (1899) L. R. 26 I. A. 713; L L. R, 23 Bom. 735 
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Gurai Bera died leaving a widow named Susila and two daughters, 
Kamini Dasi and Bhadramoni Dasi, the latter being the plaintiff in 
the present suit, After the death of Susila, Kamini and Bhadra- 
moni jointly possessed all the properties, and while they were'thus 
in possession, defendants Nos. 1 and 2 having got-a decree for 
money against the husband of Kamini and in execution thereof put 
up some of the ‘properties alleging that they belonged to ) Kamini’s 
husband and purchased and took possession of the same some time 
in 1907. In 1909 the plaintiff instituted a suit for declaration of title 
to and recovery of possession of a half share in the properties that 
had been purchased and taken possession of in the aforesaid way by 
the defendant Nos. r and 2. This suit included all the lands 
covered by the present suit except C. S. dag No. 521. The cause 
of action in that suit was said to be a dispossession that had been 
effected by defendants Nos. r and 2 in 1314, that is to say, some- 
time ‘in 1907. This suit eventually terminated in a ‘decree by 
which the title of Bhadramoni to a half share in the properties was 
declared and possession thereof was decreed in her favour. The 
present suit was instituted by Bhadramoni after the dedth of Kami- 
ni which took place in Bhadra 1330, the plaintiff’s allegation being 
that as the surviving daughter of her father she became entitled to 
Kamini’s share and went to take possession of the same but was 
resisted by the defendants. The grounds urged on behalf of- us 
appellants are mainly three. 

‘The first ground is to the effect that the question of tiniwtda 
had not been adequately dealt with by the Courts below. It is 
urged that although a suit of this description would ordinarily be 
governed by Article 141 of the First Schedule of the Limitation 
Act, in, view of special features of this case the article that is to be 
considered applicable is Article r44. It is said that the plaintiff, 
after the purchase which defendants Nos. 1 and 2 had made in 1907 
was aware of the fact that the said defendants had been in adverse 
possession of the share of Kamini in the properties in suit and that 
in as much as the said defendants being thus in possession for 
a period of over 12 years had acquired an indefeasible right to that 
share the plaintiff has no right to institute the present suit, because 
whatever right Kamini had in the property had, before her death, 
been extinguished by adverse possession on the part of the defen- 


‘ dants. In support of this contention, much * reliance has been 


placed on the decision of the Judicial Committee in, the cage of 
Vaithialinga Mudaliar v. Srirangath Anni (1). 


(1) (1925) L. R. 52 I. A, 323 ; 42 C, L. J. 563. > 


Vou, XEVIIL] HIGH COURT. 


It is necessary to consider this decision of the Judicial Com- 
mittee somewhat in detail in view of the misapprehension, that is 
involved in the arguments that have been advanced as based on it, 
In that case, the facts to put them quite shortly, were these: A 
Hindu died in 1849 leaving a widow C who survived until rgoz2. 
The widow made an adoption in 1862 and thereafter she put the 
adopted son in possession of certain properties belonging to the 
estate and reserving some others for her own maintenance. The 
adopted son then began to deal with the properties of which posses- 
sion was given to him as absolute owner thereof. The adopted son 
died in 1864 leaving a widow M, who adopted a son after her hus- 
band’s death. This adopted son died in 1881, leaving a widow who 
died in 1882 but during their life-time they possessed the proper- 
ties, On the death of this widow in 1882 her mother-in-law M i, e. 
the adoptive mother of her husband, took possession of the proper- 
ties for a Hindu widow’s interest and held it till 1884 when C forci- 
bly ejected her. M then instituted a suit against C and others for 
recovery of possession of the properties alleging ‘that -her husband 
was the adoptive son of C, while C denied this adoption. This 
suit was commenced in 1887 and terminated in 18g2 in a decree in 
favour of Min which the adoption was declared invalid but M’s 
title by adverse possession was found. C died in 1902, and upon 
that the reversionary heirs of C’s husband who had died in 1849, 
instituted a suit for recovery of possession against the persons who 
were then in possession. The two main defences of the defendants 
which the Judicial Committee considered were ; zsz. that the suit 
was barred by the result of the litigation of 1887-1892, the plain- 
tiffs claim being barred by the decision which had been obtained 
against C by M, the predecessor of the defendants, in which M’s 
title by adverse possession had been declared ; and 2nd, that the 
suit was barred by limitation, because the plaintiffs claim depended 
upon displacing the apparent adoption and the suit was not institu- 
téd within 12 years of the adoption being made, as it should have 
been under Act IX of 1871, Sch, II, Article 129, and because 
Article 141 of Act XV of 1877 would not apply as_ this lxst men- 
tioned Act did not come into force when that period of 12 years 
expired,—the said period having expired in 1874. The Judicial 
‘Committee disposed of the suiton this last mentioned defence. 
Their Lordships also dealt in detail with the authorities which had 
been cited at the bar in support of the first of these defences pre- 
facing their observations with these words: “A protracted argu- 
ment was submitted to the Board onthe question whether under 
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the Hindu Law adverse possession against a widow in possession 
of an estate for a Hindu widow’s interest bars a reversioner. While 
it is not necessary inthe view which will ‘later be announced by 
the Board on the question of limitation in this case to make any 
formal pronouncement upon this point, it may be convenient to 
say that the authorities referred to were as follows”. Then followed 
a detailed examination of the authorities, and after that their 
Lordships observed thus: ‘The result of the cases to which their 
Lordships have referred shows, in their opinion, thatthe Board 
has invariably applied the rule of the Skivagunga case (1) as sound 
Hindu Law where that rule was applicable”. Now the Shivagunagn 
case (1) related to the case of a decree fairly and properly obtained 
in the presence of a Hindu widow. To cases of such decrees their 
Lordships observations unquestionably apply. But the proposition 
that was deducible from the principles laid down in that case, namely 
that “it is impossible to escape the conclusion that an adverse pos- 
session which barred the widow will also bar the heirs” (per Jackson 
J. at p. s10,) or that, “when we look at the widow as a representa- 
tive, and see thatthe reversionary heirs are bound by decrees 
relating to her husband’s estate which are obtained against her 
without fraud or collusion, we are of opinion that they are also 
bound by limitation, by which she, without fraud or collusion, is 
barred (per Sir Barnes Peacock C. J. at p. 509)—propositiong enun- 
ciated in the case of Nobin Chunder Chuckerbutty v, Issur Chunder 
Chuckerbuity (2) need not be taken to have been approved of by. 
the Judicial Committee. The law of limitation was altered by Act 
IX of 1871 and Act XV of 1877. Their Lordships did not con- 
sider the effect of the alteration of the law and the case, in my 
opinion, is not to be understood as over-ruling the uniform 
current of decisions of all the Courts in India which have had the 
concurrence and approval of their Lordships all along. In Huri- 
nath Chatterji v. Mothoor Mohun Goswami (3) the Judicial Com- 
mittee drew a distinction between the effect of a decree adverse to 
the widow as representing the estate andthe effect of adverse 
possession as against her, and held that article 141 inthe Sche- 
dule to Act XV of 1877 fixing the date of female heirs’ decease as 
the starting point for limitation, did not alter the existing law as to 
the effect of a decree adverse tothe pretlecessor as representing 
the estate, nor did the said article or article 142 in the Schedule 
to Act IX of 1871 give a new starting point to the successor. This 


(1) (1863) 9 M. I. A. 543. 
x2) (1868) 9 W, R. 505, (3) (1893) L. R. 20 I. A. 183. 
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decision did not decide that'adverse possession against the widow 
forthe statutory period precludes the reversioners from availing 
themselves of the benefit of Article 141, but the crux of the deci- 
sion was the decree which barred the revergioners on the principle 
of vas judicata, The result, no doubt, as pointed out by Norris 
and Macpherson, JJ. in the case of Huri Nath Chatterji v. Mothoor 
Mohan Goswami (1) is anomalous, as no length of possession 
adverse to the widow would bar the reversioners who have 12 
years reckoned from the widow’s death to sue, but if the widow 
sues to recover the property from the person in adverse possession 
and fails the reversioners are bound by the decree. But it should 
be remembered that law always is not logic. The Full Bench deci- 
sion of this Court in Srinath Kurv, Prosuano Kumar Ghose (2) is 
now the settled] law in all the Indian Courts and there is no real 
reason to suppose that the Judicial Committee intended to touch it 
by their decision‘in Vatthialinga Mudaliar v. Srirangath Anni (3). 
The observations of the Judicial Committee in Runchordas v. 
Parvatibhai (4) are clear authority for the proposition that Article 
144 which makes the period of limitation commence from the date 
when the possession ‘of the defendant is adverse to the plaintiff 
does not apply where a suit is otherwise specially provided for. 
The Courts below have, in our opinion, been right in holding that 


_ Article 141 applies to;the case, The first ground urged in support 


of the appeal must, therefore, fail : 
The second ground urged is tothe effect that the plaintiff’s 
claim in so far as it relates to C. S. Dag No. 521 is barred by 


‘order 2 rule 2 of the Code of Civil Procedure. This argument 


over-looks the fact that the cause of action in the previous suit was 
entirely different from the cause of action inthe presentone, In 
the previous suit the plaintiff alleged that he had been dispossessed 
by the defendants Nos. 1 and 2 after they had made the purchase 
in 1909 at the auction sale of the properties other than C. S. Dag 
No, 521. The causes of action in the two suits being different, 
order 2 rule 2 has no application whatsoever. It is only where 
some relief is abandoned or omitted from the prayers that are made 
on a particular cause of action that that rule has any application. 
This argument therefore has no force. 

The third ground that has been urged in support of the appeal 
relates to the question of the sufficiency of the finding at which the 


(1) (1893) 1. L. R, at Cale, 8 (12) 5 20 L A. 183, 
(2) (1883) I. L. R. 9 Cale, 934- 
(3) (1925) L. R. 52 I. A. 342 ; 42 C. L. J. 563. (4) (1899) 26 I. A. 71. 
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learned Subordinate Judge has arrived on the question of the relin- 
quishment that was set up on behalf of the defendants. The 
defendants’ case was that after the decree in the earlier suit there 
was a relinquishment by the plaintiff in favour of defendants Nos, 1 
and 2 in respect of the interest of Kaimi and that there was an 
arrangement under which the parties came to be in separate posses- 
sion of specific plots of land. The additional District Judge, in 
disagreement with the finding of the trial Court, has held that the 
story as regards this relinquishment cannot be accepted. This is 
a pure question of fact and it is not possible for usin second 
appeal to interfere with the finding, as regards this matter, that has 
been arrived at by the learned Additional District Judge. This 
ground. also fails. 

All the contentions urged on behalf of the appellants fail and 
this appeal is accordingly dismissed with costs. 


D. M. G. ; Appeal dismissed, 


Before Mr. Justice B. B. Ghose and Mr, Justice N. K. Bose. 
MACNEIL & CO. 


: a. 4 
SARODA SUNDARI DEBI AND OTHERS.* 


\ 


Transfer—Ostensible owner— Transfer af Property Act (IV of 1882), Sec. gi— 
` ‘Reasenable care’—Consiructive notice— Partition—Interest of one subordi- 
mate to others—Co-skarer. 
A co-sharer in joint proparty cannot by dealing with such property affect 
the interest of the other co-sharers (herein. ` 
There can be a partition between parties the interest of one of shoni is subor- 
dinate to that of the others. i 


Section 41 of the Transfer of Property Act which was founded on the dictum 
of the Judicial Committee in Ramcoomar Koondso v. Maqueen (1), requires the 
following conditions for its application: (a) that it was by consent, express or 
implied, of the persons claiming title that another person is held out as the osten- 


è Appeals from Original Decrees Nos. 10 and 102 of 1926, against the decreés 
of Babu Profulla Chandra Datt, Acting Subordinate Judge, and Court, of 
Hooghly, dated the 16th September, 1925. 

Q) (1872).1. A. Sup, Vol. 40; 11 B.L, R. 46; 18 W. R 
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sible owner of such property 3 (b) that such ostensible owntr transfera it for valu- 
able consideration ; (c) that the transferee has acted in good faith and has taken 
reasonable care to ascertain that the transferor had power to make the transfer. 


The expression ‘ reasonable care’ means such care as an ordinary man of busi- 
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ness or R person of ordinary prudence would take and it is not “enough to assert Saroda Sundari Deb- 


generally that enquiries should be made or that a prudent man should have made 
further enquiries but some specific circumstances should be pointed out as the 
starting point of an enquiry which might be expected to lead to some result. 


-The cases in which constructive notice-has been established, resolve themselves 
into two classes : first cases in which the party charged has had actual notice that 
the property in dispute was, in fact, charged, encumbered, or in some way affece 
ted, and the Court has therefore bound him with constructive notice of facts and 
instruments to a knowledge of which he would have been led by an enquiry after 
the charge, incumbrance, or other circumstances affecting the property of which 

' he had actual notice ; and, secondly cases in which the Court has „been satisfied 


from the evidence before it, that the party charged had designedly abstained from 
enquiry for the very purpose of avoiding notice. The proposition of law upon which ` 


the former class-of cases proceeds, is not that the party charged had notice of a 
fact or instrument, which in truth related to the subject in dispute without his know- 
ing that such was the case, but that he had actual notice that it did so relate. 
The proposition of law, upon which the second class of cases proceeds, is not that 

i the party charged had incautiously neglected to make enquiries, but that he had 
designedly abstained from such enquiries, for the purpose of avoiding knowledge, 
a purpose which, if proved, would clearly shew that he hada suspicion of the 
truth, and a fraudulent determination not to learn it. If, in short, theresis not 
actual notice that the property is in some way affected, and no fraudulent turning 
away from a knowledge of facts which the res gesta would suggest a prudent 
mind, if mere want of caution, as distinguished from fraudulent and wilful blind- 
ness, is all that can be imputed to the purchaser, there the doctrine of construc- 

i tive notice will not apply ; there the purchaser will, in equity be considered, as in 
fact he is, a bona fide purchaser without notice : Jones v. Smith (1) 


w 


Appeal by principal Defendant No, 2. 
Suits for declaration of title, 
. The material facts appear from the judgment, 


Mr. N. Sircar (Counsel), Messrs, Satindra Nath Mukerji and 
Satis Chandra Munshi for the Appellants. 
Mr, Amarendra Nath Bose and Mr, Nanda Gopal Banerji for 
the Respondent, who appeared. 
C. A. V. 
The judgments of the Court were as follows : 


Bose, J. The Appeal No. ro of 1926 arises out of Title Suit.. 


No. 15 of 1923 and the Appeal No. 102 of 1926 arises out of 


suit No, 1 of 1924. Both the Suits Nos. 15 of 1923 -and 1 ` 


A, 
ý (t) (1841) 1 Hare 43 (55, 56). 
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Civi, : of ‘1924 were tried together by the Subordinate Judge, and Court, 
198! Hooghly. i 
Eor ‘The properties in dispute originally belonged to Ram Chand ` 


.  Chätterji.. The following short genealogical table will be of use in f 
Satéda Sunda Debi understanding the facts of the case :— 
Bose, Fa . B 4 Ram Chand Chatterjee 


Prasanna Kumar died in 1885. ~ 
Wife A Sundari Debi Plaintiff Ë No. 2. 


‘a senate, 
> 


kec ninl zi | 
Debendra Nath Surendra Nath — Rajendra 


Plaintif No. 1. Defendant No..3 Died unmarried 
Ry in 1899. 


7 Each of the brothers Debendra, Surendra and Rajendra . 
inherited 1/3 share and on the death of Rajendra their mother 
Saroda Sundari Plaintiff No. 2 inherited his 1/3 share. 
- The defendant No. 2 Messrs. Macneil & Co, witha view to 
construct mills began to acquire lands in the village of Bansberiah — 
: and the neighbouring villages. The defendant No. 1 Babu Pran: 
rishna” Chatterji appears to have been employed by the ‘Company ` 
for the purpose of helping the Company in the acquisition of large | 
quantities of, lands. Pran Krishna accordingly proceeded either, 
te purchase or to take permanent leases‘of lands ‘and then to grant . 
sub-leases to the defendant No. 2 Company. The defendant No. 
3 Surendra helped the defendant No. x in all these transactions: 
Slirendra on behalf of himself and his brother Debendra granted“ 
mourashi mokurari patta in respect of 16 annas shareof the dispa”? 
ted lands (7 plots) in favour of defendant No. ı Pran Krishna 
on the 23rd June 1921. Plaintiff No. 1 Debendra resided at the 
time at Lucknow where he was in the. service of the. Railway-Com- 
pany. Surendra held a general power of attorney from the plain- 
tiff No. 1 Debendra, The management of the properties. was left with 
“Surendta who used to pay and realise rents and looked after the 
properties in a general manner, 
=“Plaidtiffs’ case is that‘Surendra had-no right: to ‘grant permanent 
lease and that the lease in favour of defendant No. r-was a fraudu- ` 
‘ lerit and“collusive transaction and the rights of the plaintiffs could 
‘not be affected by the lease. The subject matter of the’ suit 
uitwa NGS 5 Of F923 is Plots Nos. 2 to 7 of the lease. The ‘arééid-r9 
Bighdy 4 cattasand 11 Chittaks of land. In this suit plaintifs 
prayer: is for‘ declaration: that they have 2-3rd share‘ at for 
partition, e 
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2 iInm:Suit No, x of 1924 the subject matter, is the plot No, >y of 
the disputed lease, Its area is a Bighas. Plaintiffs in this suit 
pray for declaration of right and for confirmation. of Poeno a 
land. ‘ 

‘Fhe defence of defendants Nos. 1 and 2 inter alfa is that: the 
suits are not bona fide, that defendant No. 3 Surendra} had fuk 
authority to grant the permanent lease under the general power of 
attorney executed by plaintiff No. 1 Debendra that the plaintiffs 
and Surendra formed an undivided Hindu joint family of which 
Surendra was the karta, that the plaintiffs were all along aware’ of 
the transactions and have ratified them, that the joint family was 
benefited by the transaction, that the disputed lease was for. a 
Selami of Rs. 650 per Bigha and on a rental of Rs.’ 20 
per Bigha, that Rs. 13180 was paid as selami, that the. suits have 
been instituted at the instigation of Surendra, that the suits are’ not 
maintainable in the present form and that the suits are barred by 
estoppel, acquiesence and waiver. I should mention here that 
defendant No. 1 has granted a permanent lease in respect‘ of the 
lands in fayour of defendant No, 2. š 


The learned Subordinate Judge dismlssed the claim of plaintiff 
No, 1 Debendra but he decreed the claim of plaintiff No. 2 Saroda 
Sundari. He has held that plaintiff No. 2 has 1/3rd share in the 
land in suit No. 15 of 1923 and so he has passed a preliminary 
decree in this case directing the partition by metes and bounds. 
In suit No. 1 of 1924 he'has held that the plaintiff No. 2 has 1/6th 
share in the jamai right in the 2 Bighas plot. So he has declared 
plaintiff No. 2’s 1/6th share and confirmed her possession in it! 
Defendant No, 2 company prefers this appeal. 


The appeal came on for hearing on 25th May 1927 ‘eto this 
Court when the following two issues were framed and sent down. ta 
the lower Court for specific. findings upon theevidence on the record 
and upon such further evidence as the parties might adduce, . 


1. Whether plaintiff No. 2 is estopped from asserting her right. 
to the property in suit by reason of her conduct or of any state 
ment, made by her or of her silence’ when, it was her duty ‘to, 
speak ? at GLa 

2- What isthe area of the lands in the’ AER ‘of: the! 
tenants under plaintiff No, 2 and her co-sharers which were purchas’ 
ed’ by Debendra or Surendra either at a Court sale or by private! 
treaty and whether plaintiff No, 2 was entitled to khas poistaa 
of these lands in any event ? ' rials 
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The learned Subprdinate Judge after taking further evidence has 
found that the plaintiff No. 2 is not estopped by reason of her cont 
duct.or of any statement made by her or of her silence, with regard 
to the second issue his finding is that the total quantity of land in 
the possession of tenants under plaintiff No. 2 and her co-sharers 
which were purchased by Surendra and Debendra is 6 Bighas 3 
3 cattas. He is ofopinion that these tenants had under raiyati 
interest and that after they vacated the lands these reverted to the 
khas possession of their landlords the plaintiff No. 2, Surendra and 


, Debendra and so the plaintiff No. 2 is entitled to get khas posses 


sion of her 1/3rd share in the said 6 Bighas and 3 cattas. He also 
finds that the “ Pataria” tank which was surrendered by the tenant 
and the land held by Punna Das came into the khas i of 
plaintiff No. 2 and her co-sharers. 

The appellant Company has taken objection to the findings ‘of 
the learned Sub-Judge on the two issues stated above, 

The first point urged by the learned counsel appearing on 
behalf of the defendant No. 2 is that the defendant No. 2 was pro- 
tected in the circumstances of the case by section 41 of the Transfer 
of Property Act, It is in evidence that the defendant No. 1 Pran 
Krishna Chatterji had great confidence in the defendant No.-3 
Surendra—Defendant No. 3 Surendra Nath says in his deposition 
that he helped the defendant No.1 P. K. Chatterji in the matter 
of acquisition of lands in that locality for defendant No. 2 and that 
P. K. Chatterji had confidence in him, There were dealings 
by defendant No. 3 at the time in thousand of rupees of the defen- 
dant No. r. The office of the defendant No, 1 was located in the 
house of defendant No. 3. Defendant No. r occasionally went 
there. When the office was opened there the females of Suren’s 
family used to cook the food for defendant No. 1 and his officers, 
Suren’ daughter had some trouble in her eyes ‘and both Suren and 
Deben went with her to defendant No. 1’s Calcutta house for treat- 
ment on one occasion and remained there. The properties in 
dispute belonged to Prasanna Kumar Chatterji who died in‘1885 
leaving the widow plaintiff No. 2. Surendra, defendant No. 3; 
Debendra, ‘plaintiff No. r and Rajendra who died in 1899. On'the 
death of Rajendra Plaintiff No. 2, Saroda Sundari inherited hiš 
1/3rd share, Defendant No. 1 did not know at the time of-the 
patta that Surendra and Debendra had a brother Rajendra and 
that the mother inherited the 1/3rd share of Rajendra. Defendant 
No. 3 Surendra in the permanent lease granted to defendant No. l 
stated that he and his brother Debendra had the 16 annas share, 
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Some dakhilas, kabuliats, copies of plaints, decrees and sale certi= 
ficates were produced before the defendant No. 1 by Suren, defen- 
- dant No. 3. The dakhilas were granted by Surendra and Debendra 
to tenants.in respect of some of these lands.. Exhibit G, registeréd 
kabuliat was executed by one Purna Chandra Das in favour 
of Debendra and Surendra on the 24th May 1916 in respect of 
. some of these lands. Exhibit J. will shew that Debendra 
and Surendra instituted a suit for recovery of arrears of rent 
in April r917 against Umasashi widow of Purna Chandra Das 
in respect of lands. Exhibit 1 is the decree passed in favour 
of Surendra and Debendra, Exhibit K to Exhibit K 2,’ sale 
certificates’ shew that Surendra and Debendra purchased some 
of the lands at sales held in execution of their decrees. It will 
be seen that the rent receipts were granted by the’ two brothers; 
the kabuliats were obtained by the two brothers and rent suits in 
respect of the lands were instituted by the two brothers. The two 
brothers have been dealing with the properties for many years. The 
evidence of defendant No. 3 Suren is that his mother’s name was 
not explicitly disclosed in any dakhila granted by them, that all the 
settlements were made in the names of himself (Suren) and his 
brother Deben and not in his mother’s name and that Sarat Rajak 
surrendered his holding in the names of the two brothers only. All 
the properties were recorded in the name of Deben in the settlement 
- proceedings in 1907——I have already said that defendant No. 1 
had great confidence in Suren. Reference has been made to the 
evidence of P, K, Chatterji defendant No. 1 where he says “ Suren 
and my manager usually approved title. They referred to mein 
cases where they could not understand. I also consulted my plea- 
der and attorney.” This goes to shew that in cases of doubts the 
documents were referred to P...K. Chatterji by Suren and P. K, 
Chatterji’s manager, and that P. K. Chatterjiin those cases cons 
sulted pleaders and-attorneys. In the present: case the title deeds 
given to-defendant No, 1 did not shew any defect in the title of the 
, a brothers Surendra and Debendra, It has been urged on the side 
of the respondent that Exhibit 9 mortgage bond executed by defen- 
dant No. 3 in rgtr in favour of his brother-in-law shewed that 
defendant No. 3 had 1/3rd share, that defendant No. 3 had.a 
brother:Rajendra and that had the:defendant No. r enquired for 
intambrances in the ‘Registry Office he would have discovered 
the .secret:title of the mother. Exhibit 9 does not relate to any of 
the properties in dispute. Had the defendant No. r inspected the 
Registry Officethe would have found‘in the index. that: some other 
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Civil. properties had been mortgaged ‘by Suren to his’ brother-in-law: 
128: That would not have led him to an enquiry as to the title of thé 

S : ‘ f POREN 
Mihir 8 Tae CS. properties which are the subject matter of the lease. ‘‘ It is a prin- 


vi ciple of natural equity, which must be universally applicable that 
Sarbda Sundari Debi where one man allows another to hold himself out as the owner ‘of 
Bose, Fu an estate and a third person purchases it for value from the appa- 

= rent owner in the belief that he is the real- owner, the man who 

so allows the other to hold himself out shall not be permitted to 
recover upon his secret title, unless he can overthrow that of the 
purchaser by showing either that he had direct notice or something 
which amounts to constructive notice, of the real title, or that there 
existed circumstances which ought to have put him upon an 
enquiry, that, if prosecuted, would have led toa discovery of it”; 
Ramcoomar Kundu v, Macqueen (1). Section 41 of the Transfer of 
Property Act which was founded on the aforesaid dictum of the 
Judicial Committee requires the following conditions for its appli- 
cation—(1) that it was by consent, express or implied of the per- 
sons Claiming title that another person is held out as the ostens 
sible owner of such property ; (2) that such ostensible owner 
transfers it for valuable consideration ; (3) that the transferee 
has acted in good faith and has taken reasonable care td 
ascertain that the transferor had power to make the transfer: 
The expression “reasonable cate” in the section has been 
interpreted as meaning such care as an ordinary man of business 
ora person of ordinary prudence would take and it is not enough 
to assert generally that enquiries should be made or that a prudent 
man should have made further enquiries but some specific circum: 
stances should be pointed out as the starting point of an enquiry 
which might be expected to lead to some result. “It is indeed, 
scarcely possible to declare a priori what shall be seemed construc- 
tive notice, because, unquestionably, that which would not affect 
one man may be abundantly sufficient to affect another. But I 
believe I may with sufficient accuracy for my present purpose, and 
without danger, assert that the casesin which constructive notice 
has been established, resolve themselves into two classes ;:—~First, 
cases in which the party charged has had actual notice .that the 
property in dispute was, in fact, charged, encumbered, or in some 
way affected, and the Court has thereupon bound him'with cons- 
tructive notice of facts and instruments to a knowledge of which he 
would have been led by an enquiry after the charge, incumbrance, 
_ (1) (1872) L. R. I, A. Sup. Vol. 40; 11 B, Le R. 46 918 W. R. 166, 0 > 
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or other-circumstance affecting the property of* which he had ` 


actual notice ; and, secondly cases in’ which the Court has been . 


satisfied from the evidence before it, that the party charged had - 
designedly abstained from enquiry for the very purpose of avoiding ' 
notice. The proposition of law, upon which the former class o 
cases proceeds, is not that the party charged had notice of a fact. 
of instrument, which in truth related to the subject in- dispute ` 
without his knowing that such was the case, but that he had actual - 
notice that it did so relate, The proposition of law, upon which: 
the second class: of cases proceeds, is not that the party charged’ 
had incautiously neglected to make enquiries, but that he had’ 
designedly abstained from: such enquiries, for the purpose of 
avoiding knowledge,’ʻa purpose which if proved, would clearly 
shew that he had a suspicion of the truth, and a fraudulent deter- 
mination not to learn it. If, in short, there is not actual notice 
thatthe property isin some way affected, and no fraudulent turn- 
ing away froma knowledge of facts which the res geste would’ 
suggest to a prudent mind ; if mere want of caution, as distinguished ` 
from fraudulent and wilful blindness, is all that can be imputed to 
the purchaser, there the doctrine of constructive notice will not: 
apply ; there the purchaser will, in equity, be considered, as in 
fact he is, a dona fide purchaser without notice, This is clearly 
Sir Edward Sugden’s opinion (Sugden’s Vendor and Purchaser, 
Ed, ro, Vol. 3, pp. 471, 272), and with that sanction, I have no 


hesitation in'saying itis mine also [See Jones v. Smith (1)]. In . 


the’ ‘present case the defendant No, 1 who had great confidence in 
the defendant No. 3 Surendra was told by him that he and his 
brother Debendra had the x6 annas share, Defendant No, i-from- 
the deeds v#3., rent receipts, copies of plaints, sale certificates, ` 
Kabuliats etc., produced before him by defendant No. 3 found that’ 
the' two brothers had the 16 annas share in the properties,’ 
Surendra no doubt in his deposition states that he told defendant’ 
_ No, x that he had a brother Rajendra. Defendant No.1 denies’ 
having been informed about it by Debendra.: I have already 
referred to the recital in the permanent lease to the effect that the 
two brothers had 16 annas share. There is no doubt that Surendra ' 
has perjured himself. -The learned Subordinate Judge has also 
disbelieved the story of Surendra. Had the title of plaintiff No. 2- 
been disclosed in any manner to defendant No. r then surely- he 
would have taken care to have plaintif No. 2 joined in -the lease- 
as he was paying very Bees. price for the Ears In this cone’ 
(x) 01841) 1 Hare 43 (55, 56): Eaa Ea Sie niig 
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nexion, I should state here that the finding of the Subordinate . 
Judge Mr. M. N. Das to the effect that the mother was at Lucknow 
at the time of the lease is not supported by evidence. In order to 
come to the finding that the mother was at Lucknow from 919 up 
to the date of the lease f. e„ June 1921 the learned Subordinate 
Judge relies upon the evidence of plaintifi’s witnesses and upona 
post-card Exhibit 13 written by Surendra to Debendra on the 26th. 
December rgtg. The postcard certainly does not shew that the 
mother was at Lucknow in 1921. The learned Subordinate Judge 
observes “it is only defendant’s witness, Rajendra Nath Choudhuri 
who says that Surendra’s mother was at the Bansberiah house when 
Pran Krishna’s office was located there. I feel no hesitation in 


. rejecting this statement as unworthy of credit”. He is not correct 


there. There is the evidence of defendant No.1 Pran Krishna 
Chatterji that when he opened his office in Suren’s Baithakkhana 
Suren Babu’s mother was at the house, that whenever he went to 
Bansberiah during the continuance of his work, he all along saw 
Suren Babu’s mother in the house from rọrọ to 1g21, that he called . 
her as mother also and she used to come out before him and that 
Suren’s mother was aware of all the transactions in dispute at their 
respective timés. There is no reason to disbelieve him as no 
question was specially put to him in cross-examination with regard 
to this matter on the side of the plaintiff respondent. Itis now 
urged that as plaintiff No. x knew that Surendra had a mother he 


_ ought to have enquired of the mother if she had any share in these 


properties. Reference has been made bythe learned advocate 
appearing for the respondent to the case Azima Bibiv. Shamala- 
nand (1). “The appellants were female members of a Mahomedan 
family which had adopted the Hindu religion in matters of worship, 
and as to which both Courts in India concurrently held that there 
was no custom proved excluding female members from inheritance 
which was the case set up by respondent (who was a pleader of . 
some standing). Ina suit brought by the latter to enforce a mort- 
gage bond which had been executed only by the male members of 
the family, in which the appellants were also joined as defendants, 
the first Court made a decree against the interest of the male 
defendants only in the property ; but the High Court decreed the 
suit against both the male and female defendants on- the ground 
that, because the female members had not actively interfered in 
the management of the property, the male defendants must be 
taken to have represented them inthe mortgage transaction. It - 


(1) (1912) I. L, R. 40 Cale, 378 ; 17 C, L. J. 169. 
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appeared that in other transactions the male members of the family 
had dealt with the family property without the active concurrence 
of the females. Held by the Judicial Committee (reversing the 
decision of the High Court), that the evidence did not prove that 
the male defendants had “represented” the appellants. The latter 
were Pardanashin ladies, and naturally left the management of the 
properties to their male relatives. There was nothing to show that 
the appellants had misled the respondent either by word of conduct 
to the belief that they had no proprietory interest in the property ; 
and he made no enquiries in the matter from them or: from their 
husband as he might have done if he had any doubt in the matter. 
The decree of the High Court was therefore erroneous so far as it 
made the appellants liable, and should have been limited to making 
liable the only interests in the property of the male defendants, the 
executants of the mortgage bond”. Inthe present case as the 
‘property belonged to Hindus the defendant No, 1 had; no reason 
to suspect that the mother coull have any share in the property 
while in the ruling referred to as the property belonged to Maho- 
medans, daughters would ordinarily get shares in the properties of 
their fathers. In these circumstances the defendant No. r should 
be considered to be a dona fde purchaser without notice. It has 
been urged on the side of the plaintiff No. 2 that the considera- 


tion money for the lease has not been paid to the'defendant No, 3. > 


There is no allegation in the plaint that no Selami was paid for the 
lease to defendant No.3. Itis admitted in the plaint that the 
defendant No. 3 has been helping the defendant No. 1 in acquiring 
lands and carrying on his occupation asa broker. The evidence 
is that large sums of money were paid by defendant No. r to defen- 
dant No. 3 for the purpose of acquisition of lands in that locality. 
Exhibit C, shews the receipt of Rs. 7,5co as advance of Selami 
money paid on gth May 1921. The recital in the lease Ex. B, 
dated 23rd June r92t is that Rs, 7,300 had been paid before as 
under receipt (Ex. C.) and that Rs. 5680-12 annas to pies was paid 
on the date of the lease. Reference has been made to the evidence 
of defendant No. r P. K. Chatterji that Suren on taking Rs. 7,500 
from him in Baisakh 1328 gave him the same amount either on 
that very day or on the next day on his (P. K. Chatterji’s) asking 
as already amounts more than what wasdue was paid to him 
(Defendant No. 3). Exhibit M account book was written out by 


Kali Charan Sett witness No. 3 for the plaintiff. The evidence of’ 


Rajendra witness No. 2 for defendant is that the figures written in 
pencil in Ex, M are in the handwriting of defendant No, 3. Exhi- 
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bit M shews. that when Suren returned Rs, 7,500 to Pran Krishna 
he had about Rs. 17,000 ofdefendant No.1 in his hands. If 
Surendra chose to.pay back Rs. 7,500 as he had Rs. 17,000 of 
defendant No. x in his hands that would not affect the case. The 
arrangement between defendant No.1 and defendant No, 3-was 
that in case the transactions would be completed regarding the 
acquisitions of other lands in the locality defendant No. 3 would 
get large commissions from him asa broker. The case of defen- 
dant No.1 is that several transactions were not complete and 
that defendant No.3 already took large sums in advance from 
him, So the defendant No.3 and defendant No.1 subsequently 
quarrelled and there is no doubt that this suit has been instituted at 
the instance of defendant No. 3 in order to screw out some more 
money from the defendants Nos. 1 and 2. It is clear from the evi- 
dence both oral and documentary that the Selami money for. Ex. B 
lease has been duly paid to the defendant No.3. I have already 
said that the defendant No.1 had no direct notice of the title of 
the plaintiff No. 2. There was no circumstance which would be 
calculated to put defendant No.1 upon enquiry. I now find that 
the lease was for valuable consideration, Inthe circumstances of 
the case the defendant No. ı was protected by section 41 of the 
Transfer of Property Act I therefore hold that the defendant No. r 


. and consequently the defendant No. 2 has acquired valid and good 


title to the 16 annas share of the properties in dispute in the two 
Suits i.e. Suit No. 15 of 1923 and Suit No. 1 of 1924 by virtue of 
the lease Ex. B. 

The next point urged in Appeal No. 10 of 1926 on the side of 
the appellant is that in case of a decree for partition there should 
be a partition of all the lands of the plaintiffs Nos. 1 and.a and 
defendant No. 3. In my opinion there is substance in this conten- 
tion and all the lands of the brothers and the mother should be 
brought into the hotchpot. In the first place the defendants Nos, 1 
and 2 are not co-sharers of the two brothers and their mother. 
Defendants Nos. 1 and 2 obtained.permanent lease of the lands 
and so they have subordinate interest. In the second place there 
is the evidence on the record to shew that defendant No. 3 and 
the.two plaintiffs have other lands. The evidence of plaintiff No..x 
is that they have 18 Bighas of land in Sultangacha, 4 Bighas near 
Charaktola and some properties at Amta. They have also a com- 
modious dwelling house, The general principle no doubt is that 
a co-sharer in joint property cannot by dealing with such property 
affect the interest of the other co-sharers therein. There can bea 
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partition between parties the interest of one of-whom is subordi- 
nate to that of the others. In the present case the plaintiff No. 2 
is an old lady over 80 years old. On her death the property will 
go to the plaintiff No. r and defendant No.3. In these circum- 
stances we are of opinion that allthe properties of the plaintiff 
Nos, r and 2 and defendant No. 3 should be partitioned so that if 
possible- the properties in dispute may be allotted to defendant 
No. 3 and plaintiff No. r. In that case the defendant No, 2 would 
be recouped out of the share of the lessors. I should mention 
here that it is not urged on the side of the defendant No, 2 appel- 
lant that the suit is not maintainable in its present form inasmuch 
as all the properties have not been brought into the hotchpot. His 
contention which is to the effect that all the properties may be 
included so that asa matter of equitable relief defendant No. 2 
may get these lands from the share of plaintiff No. 1 and defendant 
No, 3 and that plaintiff No. 2 may get her allotment elsewhere is 
well founded. In this connexion I should mention here that the 
learned Counsel appearing forthe defendant No. 2 states that 
defendant. No. 2 is ready to bear all the costs of such partition. 

Reference has been made to Sris Chandra Datta v. Mahima 
Chandra Datta (1) onthe side of the respondents. It was a suit 
by a lessee for partition of the lands leased out to him. Defendant 
No. 2 no doubt can bring a suit for partition of these properties 
alone. So the ruling referred to above has no application to the 
_ present case. 

In view of my finding on the first point i. e. regarding the pro- 
tection to be afforded to defendant No. 2 under section 41 of the 
Transfer of Property Act we hold that the plaintiff No. 2is not 
entitled to succeed inthe two suits, The claim of plaintiff No. x 
has been dismissed in the lower Court and he has not preferred 
any appeal, 

So the appeals Nos. ro and 102 of 1926 are allowed with costs. 
The decrees and judgment of the Subordinate Judge are set aside so 
far as they were in favour of plaintiff No. 2. The suits are dismissed 
with costs. In appeal No. r02 costs one gold mohur. : 

B. B, Ghose, J :—I agree. 


A.T. M, Appeals allowed : Suits dismissed. 


(1) (1915) 23 C. L. J. 231. 
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Before Mr, Justice B. B. Ghose and Mr. Justice N. K. Bose. 


MANIRUDDIN MANDAL AND oOTaERs, 
D. 
SREEMATI CHARU SILA DASSI.* 


Bjectmeni—Suit for—Claiming occupancy right—Land subsequently declared as 
village—Amended See 10 (1) (a) of Bengal Tenancy Act (VII of 1885)— 
Applicability of. 

In an action for ejectment if the defendant pleads occupancy right to a land, 
it is not necessary under amended sec. 20 (1) (a) of Bengal Tenancy Act to en- 
quire whether the defendant has acquired occupancy right before Bengal Tenancy 
Act came Into operation. 

If possession for a continuous period of 12 ycars is proved, the right of occu- 
pancy accrues, although the land is declared to be a village subsequently. 

Appeal by the Defendants. 

Suit for ejectment. 

The material facts will appear from the judgment. tt 
Mr, Nasim Ali for the Appellant. 

No one for Respondent. 

The following juigment was delivered. 


In this case the learned Subordinate Judge remanded the cases 
at the request of the pleaders for both parties for the purpose of 
taking evidence on the quastion whether the lessor of the defen- 
dant Nabin Bar was an occupancy raiyat or not.” The matter aris- 
es out of an action in ejectment. The respondent brought a suit 
for rent and obtained a decree for ejectment against her tenant 
Nabin. It appears that Nabin and his predecessor in interest had 
been holding the land in question for a considerable number of 
years, In fact it appears that the grandfather of Nabin, Kamal Bar 
was the original tenant. It has been found by both the Courts 
below that Kamal was a raiyat. The previous suit brought against 
Nabin proceeded upon the basis that Nobin was a non occupancy 
raiyat. The Subordinate Judge has held that that decree would 
not be binding on the present defendants who claimed to have 
held the land under Nabin. The Munsiff made a decree in eject- ` 
ment. The Subordinate Judge held that it should be found 


*Appeals from Appellate Orders Nos. 378-380 of 1927, against the orders of 
Babu Mahendra Nath Das, Subordinate Julge, Ist Court of 24-Perganas, dated 
the zoth May, 1937, reversing those of Babu Ramesh Chandra De, Munsiff, and 
Court, Basirbat, dated 7th September, 1925, and remanding the casesto the 
Court of first instance. 
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whether Kamal or his successor had acquired, occupancy right 
before the Bengal Tenancy Act came into operation and the ‘cases 
were remanded to take evidence upon that question. It however 
appears that it is not necessary to make that enquiry as under the 
amended section 20 (1) (a) which has been added to the Bengal 
Tenancy Act. Nabin would be considered to have held the land 
in the village for a continuous period of 12 years, although the 
area was declared to be a village on the r4th February 1912. That 


being so the further enquiry directed by the Subordinate Judge is, 


unnecessary, The decrees for khas possession which were made by 
the munsiff cannot therefore stand according to the view expressed 
by the Subordinate Judge. The order of remand is unnecessary 
under the circumstnnces stated above. 

These appeals will therefore be allowed and the suits for khas 
possession dismissed with costs in the trial Court. There will be no 
costs in the lower appellate and this Court, because it was the duty 
of the defendants who were appellants in the lower appellate roe 
to point out the enactment to the Judge below. 


D M.G ` ; Affteals allowed. 


Before Mr. Justice B. B. Ghose and Mr. Justice N. K. Bose. 


BHOLA NATH MAJUMDAR 
g a 
NAYEB KHAN AND oTHERS,* 


Proper erder—Suit for ejectment and mesne profits decreed by the trial Court 
—On appoal decree for ejectment set aside, but decree for mesne profits 
allowed—Latter decree not appealed from—Whether lower appellate Court 
has jurisdiction to pass such order. 


In a suit for ejectment and mesne profits the trial Court decreed the suit in 
full. Defendant preferred an appeal against the decree for ejectment only. 
The lower appellate Court allowed the..appeal but ‘confirmed the decree .for 
mesne profits which matter was not before him : 


*Appeal from Appellate Order No. 322 of 1927, against the order of Babu 


Bebari Lal Sarkar, Subordinate Judge, of Pabna, dated the 26th April, 1927, . 


reversing that of Babu Suresh Chandra Sen, officiating Munsiff, grd Court 
Pabna, dated the oth of September, 1926.. ~ 
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Held, that a decree, for mesne profits could only-be made against. the trespas- 
ser in a‘suit for ejectment if ejectment was decreed. If on an appeal. against 
the decree for ejectment, that decree was set aside there could not possibly be a 
decree for mesne profits. 

The same should be the result if the two decrees were passed simultaneously. 

That the decree for mesne profits was nullified by the decree made dismissing. 
the plaintiff’s suit for ejectment. Hence there was no decree which the plaintiff 
decree-holder could execute as for mesne profits. 

Held further, that the lower appellate Court’s finding regarding decree for 
mesne profits was absolutely without jurisdiction. 

Appeal by the Decree-holder. 

Suit for ejectment and mesne profits. 

The material facts will appear from the judgment. 

Mr. Apurba Charan Mukerjee for the Appellant: 

Mr. Surajit Chandra Lahiri for the Respondent. 

The following judgments were delivered : 

B. B. Ghose, J:—This is an appeal by the decree-holder 
under somewhat peculiar circumstances. The decree-holder 
brought a suit for ejectment and mesne profits against the judg- 
ment-debtors in which suit he got a decree for ejectment and mesne 
profits in the trial Court. The judgment-debtors appealed against 
the decree which directed ejectment and he was successful in 
getting the decree set aside. He did not ‘appeal against the final 
decree for mesne profits which apparently was passed along with 
the decree for ejectment by the trial Court. What the Subor- 
dinate Judge did.in. decreeing the appeal preferred by the de- 
fendant was that he stated that the decree for mesne profits 
would stand. The plaintiff'in the previous suit now seeks for 
execution of the decree for mesne profits, although his suit 
for ejectment was dismissed and he was allowed mesne profits 
only upon the basis that the defendants were trespassers on his 
land. The learned Munsiff held that the Subordinate Judge had 
jurisdiction to make the order that the decree with regard to mesne 
profits should stand although he dismissed the suit for ejectment 
and upon that he allowed the execution. to proceed, On appeal.the 
learned Subordinate Judge has reversed that decision, He has 
held in effect that when the decree for ejectment was set aside the 
decree for mesne profits as against the-defendants as trespasser. was 
without jurisdiction. He has also'ordered consequential 'steps to 
be taken to give relief.to the judgment-debtor because. during the 
pendency of the proceeding in the lower appellate Court’ the-pro- 
perty of the-judgment-debtor was sold' in execution ofthat decree, 

It is argued on behalf of the appellant that the decree of Subor- 
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dinate Judge might have bsen erroneous but the executing Court 
has no power to refrain from executing the decree and therefore the 
judgment of the Subordinate Judge ‘is erroneous. 

The real question for consideration in this case is whether when 
the preliminary decree was set aside the final decree for mesne 
profits should be considered to stand. A decree for mesne profits 
can‘only be made against the trespasser in a suit for ejectment if 
ejectment is decreed. If on an appeal against the decree for eject- 
ment that decree is set aside there cannot possibly be ‘a decree 
for mesne profits, If during the pendency of the appeal against 
the decree for ejectment a decree for mesne profits has been made 
that ‘decree should be considered as a decree dependent upon 
the original decree for ejectment, and if that decree is set aside 
the subsequent decree awarding mesne profits on the basis that the 
plaintiff has obtained a decree for ejectment must fall ; and the 
same should be the result ifthe two decrees are passed simulta- 
neously. Ifthe all important decree for ejectment is wiped out 
there can not be any ground ‘upon which the decree for mesne 
profits can stand, In that view it must be held in my opinion 
that the decree for mesne profits was nullified by the decree made 
dismissing the plaintifPs suit for ejectment, In that view there 
was no decree which the plaintiff decree-holder could execute as 
for mesne profits. The Subordinate Judge in his decree stated 
that the decree for mesne profits would stand. That portion of the 
dectee was absolutely. without jurisdiction. The decree as regards 
mesne profits was not before him, The defendants had only 
appealed against the decree allowing ejectment and that appeal 
he had allowed. 

In my opinion the decision of the Subordinate Judge is right 
and this appeal must be dismissed with costs. The hearing fee is 
assessed at three.gold mohurs. 

Bose, J. I agree. 


D, M, G Appeal dismissed, 
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Before Mr, Justice D. N, Mitter. 


y 


AMINADDIN SHEIKH AND. ANOTHER 
vo 
CHANDRANATH SEN AND OTHERS.* 


Bjectment—Under raiyat—Abandonment, what constitutes—Bengal Tenancy 
Act (} IH of 1885), Sec. 87, applicability of. f 


There cannot be an inflexible rule of law that in every case a tenant must be 
proved to have left the village before abandonment can be inferred S. A. No. 
2620 of 1912 decided on 22nd January, 1915 not followed. 


All that is necessary to establish abandonment by a raiyat under section 87 
of the Bengal Tenancy Act is to show that he has ceased to cultivate his holding 
either by himself or by some other person and has made no arrangement for the 
payment of his rent. 


An under raiyat can be evicted under the same principles which gevern the 
case of a raiyat in case of abandonment : Amirannessa v. Finmat (1) and bhan 
v. Nishi (2) followed. 

Appeal by the Defendants. 

Suit for recovery of possession on eviction of Defendants, 

The’ material facts will appear from the judgment, 

Mr. Profulla Kamal Das for the Appellant. 

Afessrs: Bimala Charan Deb, Tarakeswar Nath Mitter and 
Nagendra Nath Bose for the Respondents. 

Air. Biraj Mohan Bfajumdar for the minor Respondents, 

The judgment of the Court was as follows : 

In this appeal by defendants Nos. rand 2 the only question 
raised is that the lower appellate Court was not justified in treating 
the tenancy as having been abandoned as the tenant did not leave 
the village in which the holding was situate, It appears that the 
plaintiffs, now respondents, instituted the suit in which this appeal 
arises for recovery of possession of a plot of land on eyiction of 
defendants Nos. 1 and 2 who are described as principal defendants 
after establishment of their Jamai right to the same. There is no 
dispute with regard to the plaintiffs’ title before me but it is said 
that the findings of the lower appellate Court (i) that defendants 
Nos. 3 and 4 who are under-raiyats under the plaintiffs are notin 
possession of any portion of the disputed land and (ii) that they 

*Appeal from Appellate Decree No. 658 of 1926, against the decree of Babu 
Nalini Kanta Bose, Subordinate Judge of Jessore, dated the roth November, 
1925, reversing that of Babu Jogendra Narain Ray Chowdhury, Munsiff, 1st Court 
of Magura, dated the 26th February, 1924, ` 

(1) (1914) 20 Ç. L. J. 548. (2) (1917) 29 C. Ly J. r. 
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have made no arrangement for the payment of rent are not suffi- 
cient to constitute abandonment within the meaning of section 87 
of the Bengal Tenancy Act and in support of this contention 
reliance has been placed on an unreported decision of this Court 
in Appeal from Appellate Decree No. 2620 of 1912 decided on the 
22nd of January 1915 in which two learned Judges of this Court 
held that in order to come to a finding that there was an abandon- 
ment under section 87 of the Bengal Tenancy Act there must bea 
finding that the tenant had left the village in which the holding was 
situate without making any arrangement for the payment of rent, 
Looking to the terms of section 87 of the Bengal Tenancy Act it 
seems to me that all that is necessary in order to establish an 
_ abandonment by a raiyat is to show that he has ceased to cultivate 
his holding either by himself or by some other persons and he had 
made no arrangement forthe payment of his rent. I do not 
understand how in the face of this section it can be contended that 
in order to constitute an abandonment a tenant must leave the 
village in which the holding is situate. There is no other case of 
this Court except the unreported case to which I have already refer- 
red. I do not think that the unreported case could have laid down 
any inflexible rule that in every case a tenant must be proved to 
have left the village before abandonment could be inferred. Sec- 
tion 87 of the Bengal Tenancy act does notin terms apply to the 
present case as the persons who abandoned their residence are not 
raiyats but are under raiyats and they were made defendants Nos. 3 
and 4 to the suit in which this appeal arises. The court of first 
instance dismissed the plaintiffs’ suit. On appeal the learned 
Subordinate Judge of Jessore has reversed that decision and has 
declared plaintiffs’ title to the disputed land and has directed that 


they do get khas possession of the same on ejecting the defendants‘ 


Nos. 1 and 2 therefrom. The question of abandonment is a ques- 
tion of fact and in second appeal Iam bound by the findings arriv- 
ed at by the lower appellate Court to the effect that there has been 
an abandonment of the under-raiyati tenancy by defendants Nos. 
3and 4. It was sought to be argued at one stage by the learned 
Advocate for the appellants that section 87 of the Bengal Tenancy 
Act does not apply to the case ofan under-raiyat and that there 
may be other methods of evicting an under-raiyat but he cannot be 
evicted under section 87 of the Bengal Tenancy Act. This argu- 
ment fails to take into account several decisions of this Court in 
which it has been held that the same principles which govern the 
case of a raiyat also govern the case of an under-raiyat with regard 
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to the circumstances under which the landlord can re-enter in, case 
of an abandonment, Reference may be made in this connection to 
the cases of Amirennessa v, Jinnat Ali (1) and Zskan Chandra 
Dhupi v. Nishi Chandra Dhufi (2). I think this appeal is concluded 
by the findings of fact and must be dismissed with costs. 


Appeal dismissed, 


(2) (1917) 29 C. Le J. r 


D. K. R. 


(1) (1914) 20 C. L. J. 548. 


Before Sir Zahid Suhrawardy, Knight, Judi and 
Mr, Justice Garlick. 


TINKARI MUKHERJEE 
2, 


MAHARAJ KUMAR MAHIMA NIRANJAN CHAKRABARTY 
and ANOTHER * 


Putni rent— Transfer of putni interest— Putnidar’s liability, when cea- 
ses— Regulation (VI of 1819) Secs. 5 and 6— Respoction rights of the Put- ` 
nidar and the Zeminder. 


In case of transfer of putni right the liability of the putnidar under the putni 
Regulation confinues till the Zeminder registers the transferee as a tenant and 
has ‘removed the name of the original putnidar: Luckhisarain Mi iter v, Khatirs - 
Pal Singh Roy (1). 


Tho putnidar’s liability for rent does not cease by the deposit of the fee by 
the transferee and the tender of the necessary security. He must be ready if 
the zeminder refuses to accept the security and register his name to fellow it 
by the procedure laid down in section 6 of the putni Regulation Kristo Jee- 
bun Bukshes v. A. B. Mackintosh (2). 


Sections 5 and 6 of the Putai Regulation, read together, indicate that the 
Putnidar has the absolute right of transfer; but the zeminder has the right to 
refuse to recognise the transfer and hold the putnidar liable under the obligation 
created ‘by the contract until the transferee gives substantial security which is 
accepted by the zeminder or which he is compelled by the Civil Court to accept. 


*Appeal from the Appellate Decree No. 956, of 1926, against the decree of 
B. K, Basu Esq, District Judge, of Birbhum, dated the 11th December, 1935, 
affirming that of Babu Satish Chandra Basu, Subordinate Judge, Birbhum, 
dated the rst August, 1924. 


(1) (1873) 20 W. R. 380. (2) (1864) W. R. Gap. No.53 
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Appeal by the Defendant. E 

Suit for recovery of putni rent. 

The material facts will appear from the judgment. 

Messrs Bankim Chandra Mukherjee and Hari Prasanna 
Mukherjee for the Appellant. 

Mr. Sitaram Banerjee for the Respondent. 

The judgment of the Court was as follows :— 

The only point canvassed in this appeal is whether the appe- 
llant (defendant No. 1) is liable forthe amount of rent decreed 
against him. The suit is for putni rent for the period from Magh 
Kist of 1327 to Baisakh 1330, that is, from January 1921 to April 
1923. The appellant’s contention is that his liability for rent had 
ceased from the 22nd March 1922—the date on which he madea 
gift of this putni to his daughter-in-law. The trial Court passed a 
decree against the appellants up to the Magh kist of 1329 or 
ryth February 1923—that being the date when the security mon- 
ey was paid and the name of the transferee was registered in the 
Zeminder’s Sherista. The decree was upheld by the District 
Judge in appeal. It is argued that the putni Regulation invests 
the putnidar with absolute right of transfer and therefore as soon 
as the putnidar assigns his interest to any person his ‘liability 
for rent ceases on and from that date. It is contended on the other 
side that the liability of the putnidar under the Regulation con 
tinues till the zeminder registers the transferee as a tenant and 
has removed the name of the original putnidar. In our opinion the 
respondent’s contention must be upheld. Section 5 of Regulation 
(VIII of 1819) vests the right of alienation of a putni taluk in 
the holder thereof. It further says that it shall not be competent to 
the zeminder to refuse to register ‘and’ otherwise to give effect 
to such alienations by discharging ‘the party transferring his in- 
terest ‘from personal liability. But he may demand his fee fixed 
at'a certain percentage and may also demand security from the 
transferee or purchaser to the amount of one-half of the jama or 


yearly rent payable to him for the tenure transferred. Section 6° 


says that it shall be competent to the zeminder or other supe- 
rior to refuse the registry of any transfer until the fee above sti- 
pulated’ is paid and until substantial “security for the amount 
specified is tendered aud accepted. Section 5 gives the putnidar a 
general right of transfer even without the consent of the zemin- 
der but section 6 protects the right of the zeminder and post- 
pones the discharge of the putnidar from personal obligation till 
the zeminder js secured in his right to receive rent; So long 
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Civil. therefore as the zeminder is not satisfied that the transferee 

1925, may be looked upon for the rent reserved he has the right to 

ee ee refuse to recognise the transferee. But if he wilfully refuses to 
Tinkari Mukherjee g 

Ye- approve the security tendered by the purchaser he may be com- 


arene woo pelled to accept it and give effect to the transfer without delay. 


Chakrabarty. These two sections read together indicate that the putnidar 
=e has the absolute right of transfer; but the zeminder has the 
right to refuse to recognise the transfer and hold the putnidar 
liable under the obligation created by the contract until the 
transferee gives substantial security which is accepted by the 
zeminder or which he is compelled by the Civil Court to accept. A 
great deal of argument has been wasted on what should be the 
general law ina matter like this or whether under other enact- 
ments liability of a lessee should continue after the transfer. 
These sections of the putni Law have been interpreted in several 
cases, In Khettur Paul Singh v. Luckhee Narain Mitter (1) the ques- 
tion was between the putnidar and the darputnidar. It arose un- 
der sections 5 and 6-of the putni Regulation. The suit was 
brought by durputnidar to recover from the putnidar certain sum 
which he had paid as rent to the zemindar in order to save the 
putni. The durputnidar, however, had not got his name register- 
ed in the zemindar’s sherista; and it was therefore objected that 
the payment of rent made by him was voluntary payment. It was’ 
held that though the durputnidar was not registeredin the ze- 
mindar’s record he had sufficient interest to protect it from sale. 
In coming to this conclusion the learned Judges observed : “In 
all cases until the transfer is registered the old tenant and the 
tenure itself are liable for the rent due.” The case was carried to 
the ‘Privy Council (Zakhinarain Mitter v. Khettro Pal Sing (2). 
Their Lordships referre] to several reported cases in which it was 
held “ The grantor of a darpatni taluk is not bound to recognise 
the assignee of the tenure until the transfer has been registered 
in his Sherista and that, until such registry has been effected he 
may sue the original durputnidar for the rent and sell the tenure in 
execution of a decree obtained in such suit without notice to the 
assignee.” Accepting this view Their Lordships proceeded to 
observe : “ until the assignment has been registered or the assignee 
has been accepted by the Putnidar as his tenant the assignor is not 
discharged from liability, and such liability may be enforced by the 
sale of the Durpatni taluk in execution of a decree against him for 


(1) (1871) 15 W. R. 125. $ (2) (1873) 20 W. R, 380. 
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the rent.” In Robert Watson & Co. v. Thes Collector of Zillah 
Rajshahye (x) the Judicial Committee considered the effect of sec- 
tions 5 and 6 and at page 175 observed “itis to be considered 
that the zemindar has granted a tenure ofa particular kind, the 
incidents of which are well defined by law to a tenant, and that he 
hasa right to look tothe ostensible tenant, and is not bound to 
take notice of the various interest which may be created otherwise 
than by an authorized alienation.” There can be no dispute that the 
liability of the putnidar does not cease with the transfer before the 
zemindar has accepted the transfer and registered the name of the 
transferee by removing the name of the putnidar from the record. 
Some support of this view is to be found in the old case of 
Peetumburree Dossea vw. Chukooram Singh (2). The facts are not 
quite similar but the observation made in that case is relevant. 
There the putni stood in the names of two persons. Subsequently 
there was a litigation with a third person and by partition the putni 
fell to the share of that third person. It was contended by the two 
persons whose names stood in the Sherista of the zemindar that 
they were not liable for rent after the date of the allotment. It 
was observed by a Bench of three Judges of the Suddar Dewani 
Adalat : “ They deemed the appellants also responsible inasmuch 
as they have not restored to the easy remedy provided by section 
5, Regulation VIII of 1819 of relieving themselves by compelling 
the zemindar to record the transfer and erase their names.” 

Then it is contended on behalf of the appellants that his liability 
ought to cease from the date when the fee and the security were 
offered to the zemindar and he wrongfully refused to accept them. 
It appears that proceedings were started in the Civil Court with 
reference to this matter under paragraph 2 of section 6o. 
Only a copy of the judgment of the District Judge relating to these 
proceedings has been filed, That judgment shows that the District 
Judge directed the zemindar to accept the fee mentioned in section 
5 and he was further directed to advise the defendant No, 2 (the 
transferee) to furnish or tender the security mentioned in section 5. 
It does not appear from the judgment that any fee or security was 
offered and refused by the zemindar before the order made by the 
Civil Court. It is said on behalf of the respondent and it seems to 
be very likely that the zemindar was unwilling to accept the trans- 
feree as a tenant because she was a pardanashin lady and the 
daughter-in-law of the original putnidar. The liability of the putnidar 
for rent does not cease by the deposit of the fee by the transferee 


(1) (1869) 13 M. 1. A. 160. (2) (1846) S. D, 372. 
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and, the tender of the neceesary security. He must be, ready if the 
zeminder refuses to accept the security and register his name to 
follow it by the procedure laid down in section 6. That was the 
view which, was adopted in Aristo Jeebun Bukshee v, A. B. Machin- 
tosh (1) when it was, remarked: “ We think too, that. it is not 
enough to ask for registration only, but that section 6 specifically 
provides what is legally to be done if. the request be refused, and, 
that this legal,course was not adopted by the appellant.” 

Several cases have been cited before us which. relate to the pro- 
visions relating to tenures under the Bengal Tenancy Act. It, has 
been held on the wording of.section 12 of the Bengal. Tenancy. Act, 
that, the transfer is complete as soon as the deed is registered., 
This has no application to the present case. Then again, several 
cases have been cited in which section 108 (j) of the.Transfer of 
Property Act;came under consideration. There too. it has been 
held that the liability of the lessor does not cease before the land- 
lord has accepted the transfer of the lease : Saski Bhusan Raha. v, 
Tara. Lal Singh Deo Bahadur. (2). In Chintamoni Duit: yv. Rash 
Behary Mondal (3) which was a case under the Bengal Tenancy- 
Act it was observed that “ Although it certainly was- the case 
before the Bengal Tenancy. Act was passed that the Courts always 
held thatthe landlord is entitled to look to his recorded tenant for, 
all rent until he receives due notice of:the,transfer, the present law, 
as explained,by the decision in Kristo Bullav Ghose v. Kristo Lal 
Singh (4), appears to have altered that state of things.” This 
observation goes to indicate the law outside the operation of the 
Bengal Tenancy. Act, 

Our, conclusion on. the facts and dh law nienie to, this case: 
is that. the decree passed by the Courts, below is correct:in law and 
that thig appeal.should be-dismissed with costs., z 


D, K. R ; ' Appeal dismissed, 
(1) (1864) W. R. Gap. No. 53 . (2) (1895) I. L. R. 22 Cale. 494. 
(3) (1891) I. L. R. 17 Calc. 17 (19). (4) (1889) I. L. R., 16,Calc. 642., 
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PRESENT : The Lord Chancellor, Viscount Haldane, Lord Atkin, 
Sir John Wallis'and Sir Lancelot Sanderson. 


KISHAN SINGH 
De 
THE KING-EMPEROR. 


[ON APPEAL FROM THE HIGH COURT'OF JUDICATURE AT 
ALLAHABAD], 


Şurisdičtion—lndian Penal Code (Act XLV of 1860) S. 302—Açquitial of mur- 
aer and conviction under section g04¢—Criminal Procedure Code (Act V of 
1898) S. 439, sub-sec. (4)=Power of High Court, on afplication for revision, 
to convert finding of acquittal en charge of ‘murder into one of conviction 
Jor murder—High Court acting without jurisdiction. 

The accused was committed by a Magistrate ‘of the First Class to stánd his 
trial before the Court of Session’on a charge of ritrder. At the Sessions frial, 
he was ‘not convicted of murder, but was found guilty under section 304 I. P. G, 
of culpable homicide not amounting to murder and was sentenced toa term of 
imprisonment. The Government Advocate, on behalf ofthe Local Government, 
filed a petition for revision in the High Court, with the object of obtaining a con- 
viction of the accused in réspect of the offence punishable’ under section 302, viz. 
murder? The lëarnëd Judges bf the High ‘Court ‘accepted the application for 
revision and directed that the conviction: of the accised should ‘be altered toa 
conviétion-under-section 302, and they sentenced him to death. i 

Held, (on appeal to the Privy Council) :— 


(1) That.although the only charge framed against the accused was that ‘he 
had committed an offence punishable under section 302 of the Penal Code, viz. 
murder, ft was legitimate forthe Sessions Judge (in view of the provisions of 
section 238, sub-sec. (2) of the Criminal Procedure Code) to convict him of the 
minor offence punishable tinder section 304, viz, culpable homicide not ameunting 
te murder, 

(2) That 'thouigh the Sessions Judge did not record ani express finding of 
acquittal in respect of the chargé of murder, the conélusion at which he errived at 
was tantatmount'to An-acqhittal'of the accused of the charge of murder. 

(3) That against such acquittal the Local Goveriiment coilld have appealed 
to the "High ‘Court in pursudnce of section 417 of the Criminal Procedure 


Code, and not having‘so appealed, the provisions of section 439, sub-section (5) 


became applicable, 


(4) That in view of-the provision contained in section 439, - ‘sub-sec.: (4) 
of the Criminal Procedure Code, the learned Judges of the High Court, who 
were dealing only with the application for revision, had no jurisdiction (om the 
sald application) to convert the Sessions Judge’s finding of acquittal of the accus- 
ed on the charge of mu der into one of conviction for murder, 
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(s) That the prohibition in section 439, sub-section (4) of the Criminal Pro- 
cedure Code cannot be construed as referring only to cases where the trial bas 
ended in a complete acquittal of the accused in respect of all charges or offences. 
The words of the sub-section are clear and unqualified and apply equally toa 
case such as the present, where the accused has been acquitted of the charge of 
murder, bat convicted of the minor offence of culpable homicide not amounting 
to murder. 

Re K. Bali Reddi and others (1) dissented from. 

Emperor v, Sheodarshan Singh (2) and Emperor w. Shtvputraya Durdun- 
daya (3), approved. 

Appeal No. 49 of 1928 by the Accused by special leave from a 
judgment and order of the High Court, Allahabad (Walsh and 


- Kendall JJ.), dated the 31st October, 1927, which, on an applica- 


tion for revision by the Local Government, convicted the appellant 
of an offence punishable under section 302 of the’ Indian Penal 
ode and sentenced him to death. 

Wallach for the Appellant. 

Dunne K. C, and K. Brown for the Respondent, 

Their - Lordships’ judgment was delivered by 

Sir Lancelot Sanderson. By His Majesty’s Order in Council 
dated the 22nd of March, 1928 special leave to appeal against a 
judgment of the High’ Court of Judicature at Allahabad, dated the 
31st of October, 1927, was granted to the appellant. 

On the 18th June, 1927, the appellant, Kishan Singh, was charg- 
ed by a Magistrate of the First Class as follows :— 

“ That you on or about the zoth day of March, 1927, at Bhar- 
thwa did commit murder by intentionally causing the death of 
Kuber Singh and Shoran Singh and thereby committed an offence 
punishable under section 302 of the Indian Penal Code, and within 
the cognizance of the Court of Session. 

And I hereby direct that you be tried by the said court on the 
said charge. 

He was tried on the said charge by the Additional Sessions 
Judge of Aligarh, with the aid of four assessors, and on the grst 
of July, 1927, the learned Judge delivered his judgment, He reci- 
ted the finding of the assessors as follows :— 

“ All the assessors are unanimously of the opinion that the 
accused was guilty under section 304, I. P, Code and in their opi- 
nion the story about the ra## was a false one and the accused had 
shot down Kuber Singh as he had seen him cohabiting with his 
own wife. They were also of opinion that both Shoran Singh and 

(1) (1913) 1. L. R. 37 Mad. 119. (a) (1992) I. Lẹ R. 44 All. 332. 
(3) (1924) 1. L. R. 48 Bom. 510. 
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Kuber Singh were shot by Kishan Singh with his gun and the 
gandasa story was a got-up-one and the gundasa was never used by 
the accused in order to kill Shoran Singh, They were also of the 


opinion that in the struggle which ensued between Kishan Singh — 


and Shoran Singh the gun went off and shot Shoran Singh. 

The learned Judge concluded his juigment by saying :— 

‘“ Agreeing with all the assessors I find the accused guilty under 
section 304, I. P. C, for committing both the said murders, I 
sentence him to 3 years, R. I. for the murder of Kuber Singh under 
section 304, I, P. C. and I sentence him to 5 years’ R. I. for the 


murder of Shoran Singh with his gun under section 304, I. P.C.; 


both the sententces to run conccurrently.” . 
Although the learned Judge in the above-mentioned part of 


his judgment spoke of the “ murder of Kuber Singh” and “ the 


murder of Shoran Singh,” it is clear that the sentence was passed 
under section 304 of the Indian Penal Code, That section deals 
with culpable homicide not amounting to murder, and it must 
therefore be taken for the purposes of this appeal that the offence 
of which the appellant was found guilty by the‘leamed,Judge was 
culpable homicide not amounting to murder, 

The charge, as already stated, was that the appellant had com- 
mitted an offence punishable under section 302 of the Indian Penal 
Code, viz., murder. 


It is, however, provided by section 238;(2) of the Code of Crimi- 
nal Procedure that when a person is charged with an offence and 
facts are proved which reduce it to a minor offence he may be con 
victed of the minor offence, although he is not charged with it. 

It was, therefore, legitimate for the learned Judge. to convict 


the appellant of the offence punishable under section 304 of the 
Indian Penal Code, viz., culpable homicide not amounting to mur- 


der, although there was no charge in respect of that offence framed 


against the appellant. 

The learned Judge did not record an express finding of acquittal 
in respect of the charge of murder, but their Lordships are of opi- 
nion that the conclusion at which the learned Judge arrived 
amounted to an acquittal in respect of that charge, o 


The only charge framed against the appellant was one of, murder; 


he Certainly was not convicted of murder, On the contrary, he was 
found guilty of culpable homicide not amounting to murder. — 


The appeal, therefore. must be decided upon the assumption 
that the appellant was acquitted of the charge of murder, and that 


Sir. Lancelot 
Sanderson. 


ed 


1928, 
Rehan an Singh 
KingEmperor. 

‘Sir Lancelet 
Sanderson. 


HE CALCUTTA LAW JOURNAL, (Vor, XLVITE. 


he was convicted of the offence punishable under section 304 of the 
Indian Penal Code. 

On the 23rd of September, 1927, the Government PEA 
on behalf of the Local Government, filed an application for revision 
of the judgment of the learned Additional Sessions Judge of 
Aligarh. 

The grounds of the application were as follows :— 

1, Thaton the evidence the accused should have been convict- 
ed under section 302, I, P. C. 

a. That the sentence passed on the accused is inadequate, 

The application concluded as follows :— . 

“ It is therefore prayed thatthe conviction be allowed and the 
sentence passed on the accused be enhanced.” 

The learned counsel, who appeared for the respondent argued 
that the word “altered” should be read instead of the word 
“ allowed,” whereas the learned counsel for the appellant suggested 
that the word “ revision” should be read instead of the word 
“ conviction.” 

It is not necessary to consider this matter further for their Lord- 
ships are of opinion that, having regar] to the terms of the first 
ground, there is no douòt but that the main object of the application 
for revision was to obtain a conviction of the accused in respect of 
the offence punishable under sectio.: 302 of the Indian Penal Code, 
viz, murder, ‘ 

The application for revision was decided by the High Court of 
-Judicature at Allahabad on the 31st of October, 1927. 

The learned Judges, having considered the evidence, came to 
the conclusion that there had been a miscarriage of justice in the 
trial Court. They accepted the application and directed that the 
conviction of the appellant, Kishan Singh, should be altered to a 
conviction under section 302 of the Indian Penal Code, and they 
sentenced him to death. 

The main argument on which the learned counsel for the appel- | 
lant relied was that the appellant had been acquitted by the Trial 
Judge of the charge of murder, that the Local Government had 
not appealed from the acquittal of the appellant in respect of 
that charge, as they might have done under section 417 of the 
Code of. Criminal Procedure, 1898, that- inasmuch as the Local 
Government had not appealed against the said acquittal, the 
learned: Judges of the High Court should not have entertained the 
application for revision at the instance of the Local Government, 
and that in any event, even if it was open to the High Court to 
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entertain the application for the purpose of enhancing the sentence 
in respect of the offence punishable under section 304 of the Indian 
Penal Code, of which the appellant had been convicted, the 
learned Judges had no jurisdiction to convert the finding of acqui- 
ttal on the charge of murder into one of conviction, 

As already stated, their Lordships are of opinion that the appel- 
lant was acquitted by the learned Judge who tried the case, in res- 
pect of the charge of murder, 

They are further of opinion that the Local Government could 
have appealed to the High Court against that acquittal in pur- 
suance of the provisions of section 417 of the Code of Criminal 
Procedure. 

It is clear that the Local Governasnt Gid not appeal against, the 
acquittal, 

The procedure adopted by the Local Government was to pre- 
sent an application for revision. 


The sections of the Cole of Criminal Procedure, which are 
material to the application for revision, are 435 (1) and 439 (1), 
(4) and (5).. 

Section 438 (1) relates to the power to” calls for records ‘of 
inferior Courts and is as follows :— 

430. (1) The High Court or any ‘Sessions Judge or District 
Magistrate or any Sub-Jivizional Magistrate empowered by the Local 
Government in this bzhalf, may call for and examine the record of 
any proceeding before any inferior Criminal Court situate within the 
local limits of its or his jurisdiction for the purpose of satisfying 
itself or himself as to the correctness, legality or propriety of any 
finding, sentence or order recorded or passed, and as to the regula- 
rity of any proceedings of such inferior Court and may, when calling 
for such record, direct that the execution of any sentence be sus- 
pended and, if the accused is in confinement, that he be released 
on bail or on his own bond pending the examination of the record.” 


Section 439 relates to the High Court’s powers of revision and 
subsections (1), (4) and (5) are as follows :— 

“ 439: (1) In the case of any proceeding the record of which 
has been called for by itself or which has been reported for 
orders or’ which otherwise comes to its knowledge, the High 
Court may, in its discretion, exercise any of the powers 
conferred on a Court of Appeal by sections 423,. 426, 427 
and 428 or on a Court by section 338, and may,,enhance, the 
sentence ; and when the Judges composing the Court.of. Revision 
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are equally divided’in opinion, the case shall be disposed of in 
manner provided by section 429. ' 

(4) Nothing in this section applies to an entry made under sec- 
tion 273, or shall be deemed to authorise a High Court to convert a 
finding of acquittal into one of conviction, 

(5) Where, under this Code, an appeal lies and no EE is 
brought, no proceedings by way of revision shall be entertained 
at the instance of the`party who could have appealed.” 

Their Lordships are of opinion that in view of the provision 
contained in section 439, subsection 4—that nothing in that section 
shall be deemed to authorise a High Court to convert a finding 
of acquittal into one of conviction—the learned Judges of the High 
Court, who were dealing only with the application for revision, had 
no jurisdiction to convert the learned Trial Judge’s finding of 
acquittal on the charge of murder into one of conviction of 
murder, 

Their Lordships’ attention was drawn to a decision of the Mad- 
ras High Court in Re K. Bali Reddi and others (1) in which, 
amongst other matters, it was decided that section 439, subsection 
(4), must be construed as referring to cases where the trial has 
ended in a complete acquittal. 

The reason of that decision was that any other construction 
would be inconsistent with the power to “ alter the finding” given 
to the Court as a Court of Revision by virtue ofits power to exer- 
cise the powers conferred on a Court of Appeal by section 
423 (b). 

_ It should be noted that the facts of the cited case are different 
from the facts of the present case, inasmuch as in the Madras case 


‘the accused had appealed to the High Court against their convic- 


tion under sections 147 and 304 of the Indian Penal Code, and 
the High Court, as a Court of Revision, had given them notice to 
‘show cause why they should not be convicted of murder and be 


' sentenced for that offence. 


It is not necessary on the present occasion for their Lordships 
to express any opinion whether the facts of the cited case would 
justify the decision at which the learned Judges arrived. 
Their Lordships, however, do think it necessary to say that if 
the’ learned Judges of the High Court of Madras intended 
to hold that tthe prohibition in section 439, subsection 4, refers 
only to a case where ‘the trial has ended in a complete acquit- 
tal of the accused in respect of all charges or offences, and not toa 


(3) (1913) 1. L. R, 37 Mad. 119. 
e 
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case such as the present, where the accused has been acquitted 
of the charge of murder, but convicted of the minor offence of cul- 
pable homicide not -amounting to murder, their Lordships are 
unable to agree with that part of their decision, The words 
of the subsection are clear and there can be no doubt as to their 
meaning. There is no justification for the qualification which the 
learned Judges in the cited case attached to the sub-section, 

The High Court of Allahabad, in the case of The Emperor v, 
Sheodarshan Singh (1) (decided in 1922), and the High Court of 
Bombay in the case of The Emperor v, Shivputraya Durdundaya (2) 
(decided in1924) dealing with the provisions of section 439 (4) 
arrived at a conclusion contrary to that of the Madras High 
Court in the case hereinbefore cited. 

The head-note of the Allahabad case is as follows :— 

“ An accused person was charged with both murder and culp- 
able homicide not amounting to murder. He was acquitted on the 
former charge and convicted on the Tatter. On a perusal of the 
sessions statement, notice was sent to the accused to show cause 
why he should not be convicted of murder and punished accord- 
ingly. 

“ Held, on return of the notice, thatthe High Court had no 
power, except through the medium of an appeal on behalf of the 
Local Government, to convert the acquittal into a conviction,” 

The learned Judges in giving judgment said as follows :— 

* ‘We cannot, however, change the conviction into a conviction 
for murder. Sheodarshan Singh was acquitted by the Sessions 
Judge of the offence of murder and we cannot in revision convert 
a finding of acquittal into one of conviction. The only method by 
which it would be possible to obtain a conviction of murder would 
be by an appeal by the Government against the acquittal.” 

Their Lordships are of opinion that the above is a correct 
statement of the law ; it is indeed no more than a repetition of 
the provisions of the material sections of the Code of Criminal 
Procedure.. © f 

It was contended further by the learned counsel for the respon- 
dent that it was open to the High Court to entertain the application 
for revision at all events so far as it ; was an application that the 
sentence passed upon the appellant in respect of the offence, 


of which he had been convicted, should be enhanced ; and he , 
asked their Lordships to remit the case to the High Court of: 


(1) (1942) 1. L. R. 44 All 332. (2) (1924) I; L. R. 48 Bom. 510. 
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Allahabad in order that the application that the sentence in respect 
of the offence under section 304, Indian Penal Code, should be 
enhanced, might be heard and disposed of. 

Their Lordships do not express any opinion on the facts of this 
case, or upon the decisions arrived at by the two Courts in India 
in respect thereof, or upon the adequacy of the sentence passed 
upon the appellant by the learned Judge who tried the case, 

In the circumstances of this case, however, their Lordships have 
come to the conclusion that it would not be right to remit it to the 
High Court for further consideration solely upon; the question 
whether the sentence in respect of the offence, of which the appel- 
lant was convicted, should be enhanced. 

Finally, it was urged by the learned counsel on behalf of the 
respondent that even though the learned Judges of the High Court 
had no jurisdiction on the application for revision to convert the 
order of acquittal on:the charge of murder into one of conviction, 
there had been no injustice done to the appellant, for the Local 
Government coull have appealed to the High Court against the 
acquittal, that the time for appealing hai not expire], and that the 
High Court upon such appeal woull have had before it the same 
materials as were before the Court on the application for revision, 
and the appellant could and would ‘have been convicted of murder. 


Their Lordships cannot accept that argument, 


They are of opinion that the learned Judges of the High Court 
in converting the finding of acquittal of the appellant on the charge 
of murder into one of conviction, and in sentencing him to death on 
the application for revision, were acting without jurisdiction, and in 
such circumstances it is impossible to bold that no injustice was 
done. 

Their Lordships are of opinion that this case comes within the 
exception to the rule stated in the judgment of Lord Watson in 
In re Abraham Mallory Dillet (1). 


This appeal, therefore. should ‘be allowed, the judgment and 
order of the High Court should be set aside, and the judgment and 
order of the learned Additional Sessions Judge should be restored, 
and.their Lordships will humbly advise His Majesty accordingly. 

H. S. L. Polak: Solicitor for Appellant. 

Solicitor, Indis Office ; Solicitor for the Respondent. 

Z. J. R. Apteal allowed, 


(2) (1887) 12 App. Cas. 459 (467). 
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Reporter’s Note :—The above pronouncement of their Lordships on the 
construction of section 439, subsection (4), Criminal Procedure Code, sets at rest 
the-conflict of authority in India. See (ister alia) Emperor v. Shaku, 97 Indian 
Cases 641 (Sind); Kanshi v. Emperor, g4 Indian cases 134 (Lahore) and 


Fasal Khan v. The Crown 1. L. R. 8 Lah. 136 which are now superseded by 


the Privy Council judgment. The decisions reported as. Kan Thein and One 
v. King-Emperor 1, L. R. 4 Ran. 140 and In Re Subba Chukli I. L. R. 50 Mad. 
269, are in accordance with the view taken by the Judicial Committee. 


KIR 


PRESENT -—Lord Skaw, Lord Carson, Lord Saloesen 
and Sir John Wallis, 


GAURI NATH RAKAJI 
D. 
MUSAMMAT GAYA KUAR 


[ON APPEAL FROM THE CulEF Court oF Oupa, ] 


Hindu Law—Co-widows—Right of survivorship—Effect of partition between 
them—Alienation for legal necessity by one widow without concurrence of the 
sther—Surviving widow not bound. 


If a Hindu dies leaving two widows, they succeed as joint tenants witha 
right of survivorship. They are entitled to obtain a partition of separate portions 
of the property so that each may enjoy her equal share of the Income accruing 
therefrom. Each can deal as she pleases with her own life interest, but she 
cannot alienate any part of the corpus of the estate by gift or will so as to 
Prejudice the rights: of the survivor or a future reversioner, If they (the widows) 
act together they can burden the reversion with any debts contracted owing to 
legal necossity, but one of them acting without the authority of the other, 

. cannot prejudice the right of survivorship by burdening or alienating any part 
of the estate. The mere fact of partition between the two, while it gives each 
a right to the fruits of the separate estate assigned to her, does not imply a 
right to prejudice the claim of the survivor: to-enjoy the full fruits of the pro- 
perty during her life time, Bhugwandeen Dobey v. Myna Baee (1); and Gaja 
pati Radhamani v. Pusapati Alakarafeswari (2) followed ; Jai Narain Singh v. 
Munna Lal. (3) dissented from:  Kalliyanasundaram Pillai v. Subba 


(1) (1867) 1¥ Moo. 1. A. 487. 
(2) (1892) L. R. 19 1. A, 18431. L, R. 6 Mad. :. 
(3) (1927) 26 All. L. J, 268. 
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Moopanar (1) distinguished ; Valluru Appalasuri and others v. . Sasapu 
Kannamma Nayuralu (2) referred to. : 

‘Masts. Umrao Kanwar and Gaya Kinwar, who were the senior and junior 
widows respectively of one Laiq Singh, effected a partition of his property 
through the Revenue Courts, thatis to say, they separated and divided the 
enjoyment of the widow’s life estate, each dealing thenceforth with the proper- 
ties that fell to them respectively under the partition as if they were separate 
owners of the life estate therein. In 1891 the senior widow executed in favour 
of the defendants a mortgage of the villages assigned to her on such partition. 
The said mortgage was fora legal necessity, but was made without the consent, 
express or implied, of herco-widow, Mst. Gaya Kanwar. After the death of 
the mortgagor in 1908, the surviving widow (Mst. Gaya Kanwar) brought the 
present suit to recover possession of the said villages from the defendants 
(mortgagees). The Trial Court decreed her suit, but only on the footing that 
fn so faras the mortgage which had been granted by the senior widow was 
Justified by necessity, she (the plaintiff) was bound asa condition of obtaining 
possession to pay the amount duo to the mortgagees (defendants). The Court 
of Appeal (Chief Court of Qudh) reversed the judgment of the Trial Court and 
held that the plaintiff was entitled to an unconditional decree for possession of 
the villages. Ono appeal by the mortgagees to the Privy Council, their Lorde 
ships upheld the decree of the Chief Court, and held that the plaintiff who 
succeeded in 1903 to the villages by right of survivorship was not bound by the 
mortgage of 189: evento the extent that it was made for a legal necessity, 
inasmuch as it was effected without her concurrence and without even her. 
consent to the borrowing being ever applied for. 


Obiter Dictum: When the concurrence of the co-widow has been asked for 
to a borrowing by the other for necessary purposes and unreasonably refused, 
a mortgage for sucha debt granted only by the one widow might be held bind- 
ing on the corpus of the estate and a fortiori on the surviving widow. 

Consolidated Appeals No. 74 of 1927 by the Defendant from 
one judgment and two decrees of the Chief Court, Lucknow (Sir 
Louis Stuart, Chief Judge and Mr. Justice Raza), dated thé 4th 
March, 1926 reversing a judgment and decree of the Court of the 
Subordinate Judge of Hardoi, dated the agth April, 1924. 

The case in the Chief Court is reported in 94 Indian 
Cases 932. ` i 

Dunne K. C., K. Brown and Dube for the Appellant, 

De Gruyther K. C. and Abdul Majid for the Respondent, 

Their Lordships’ judgment was delivered by 


Lord Salvesen :—This appeal arises out of a suit at the 
instance of the surviving widow of Laiq Singh who was the owner 
of certain villages situate inthe District of Hardoi., The plaintiff 
in that suit, who isthe respondent here, prayed for decree for 
possession of the villages in question at that time in. possession of 

(1) (1902) 14 M. L. J. 139e (2) (1925) 49 M; L. J. 479 f 
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the appellant under mortgages in favour of his author. The Subor- 
dinate Judge of Hardoi granted decree in the respondent’s favour, 

- but only on the footing that in so far as the mortgages which had 
been granted by the senior widow were justified by necessity, she 
was bound as a condition of obtaining possession to pay the amount 
due to the mortgagees. From his judgment an appeal was taken 
to the Chief Court of Oudh which by decree dated the 4th March, 
1926, reversed the judgment and decree dated the 2gth April, 
1924, of the Subordinate Judge and held that the respondent was 
entitled to an unconditional decree for possession of the villages, 
From this decree the present appeal has been brought. 

The material facts have been so fully dealt with in the judg- 
ment of the Chief Court of Oudh that- it is unnecessary to recapi- 
tulate them except in the barest outline. The owner of the villages, 
Laig Singh, was a Hindu who owned seven villages and shares 
in others. He died onthe r3th August 1885 and was survived 
by two widows, Musammat Umrao and the respondent. Prior to 
his death he had burdened his estate by mortgages for the prin-. 
cipal sum of Rs. 28,000 bearing interest at the usual rate. This 
obligation was recognised by the widows and after a suit had been 

. commenced by the mortgagees against them a compromise was 
effected in 1887 under which they agreed to divide the responsi- 
bility. Umrao Kunwar, who had at the time (presumably under 
an arrangement with her co-widow) obtained sole ‘possession of a 
half share in the villages of Sakraori and Janwar, agreed to transfer 
the possession of this property to the mortgagees that they might 
enjoy the usufruct and repay themselves the principal sum of 
Rs, 15,983-5 and interest, while the respondent agreed to pay 
Rs. 17,779 in cash on condition that on such payment she was to 
be held under no liability in respect of her husband’s mortgages. 
The respondent didin fact discharge this liability, but the senior 
widow did not put the mortgagees in possession of her share in the 
villages until some years thereafter, It has been however found 
asa fact that the rents of the villages collected by the mortgagees 
have long since extinguished the principal sum and interest due to 
them in respect of Laiq Singh’s mortgages. 

Following on this compromise the widows proceeded to partition 
.Laiq Singh’s property through the Revenue Courts, that is to say, 
as afterwards explained, to separate and divide the enjoyment of 
the widow’s life estate. In the final result the villages specified in 
the plaint were assigned to Umrao and the other villages to- the 
respondent, During this period the relations between. the two 
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P. C, widows were anything but friendly. The senior widow had bya 
1928. suit at the instance ofa boy whom she said she had adopted 
with her husband’s authority sought to deprive the respondent of 
any share in his inheritance., This suit failed. 

In consequence of Umrao’s failure to put the mortgagees in 
ah ae possession of her half share in the two villages they in 1889 raised 
Lend eee an action against her, Ultimately it was arranged that the whole 
; of Janwar which had fallen to Umrao at partition should be handed 
over tothe mortgagees and that Sakraori should be exempted 
from any charges in respect of the deceased husband’s debt. From 
this time forwards the two widows were entirely separate, each 
dealing with the properties that fell to them respectively under the 
partition as if they were separate owners of the life estate 

therein. f 

On the 28th April, 1891, Umrao executed a mortgage for 
Rs, 38,000 in favour of the appellant and another. Under this 
deed she mortgaged with possession the four villages in suit, and 
on the 23rd August, 1891, she executed a deed in respect of further 
charges for Rs. 1,200. The first mortgage included the debt under- 
taken in terms of the compromise (since discharged out of the 
usufruct) and the balance consisted of further debts incurred 
by Umrao. Possession was ultimately obtained by the mort- 
gagees in 1905. 

Musammat Umrao died in rgo8. The other widow, the respon- 
dent, brought the present suit within r2 years of her death. The 
sole question for our decision is whether these two mortgages of 
1891 are valid and binding on the respondent who succeeded in 
1908 to the villages by right of survivorship. This question of law 
has been decided by the Chief Court of Oudh in the negative, 

The general lawis so well settled that it scarcely requires 
restatement. Ifa Hindu dies leaving two widows, they succeed 
as joint tenants with aright of survivorship, They are entitled 
to obtain a partition of separate portions of the property so that 
each may enjoy her equal share of the income accruing therefrom. 
Each can deal as she pleases with her own life interest, but she 
cannot alienate any part of the corpus of the estate by gift or will 
so as to prejudice the rights of the survivor or a future reversioner. 
Ifthey act together they can burden the reversion with any debts. 
contracted owing to legal necessity, but one of them acting 
without the authority of the other, cannot prejudice the right 
of survivorship by burdening or alienating any part of the estate, 
The mere fact of partition between the two, while it gives each 
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a right to the fruits of the separate estate assigned to her, does not 
imply a right to prejudice the claim of the survivor to enjoy 
the full fruits of the property during her life time, These princi- 
ples have been established by along series of decisions, one of 
the earliest and most authoritative of which isa case of Doodey 
v. Myna Baee (1), the head note of which contains the following 
passage :— : 

“Where a childlegs Hindu dies leaving two widows surviving, 
they succeed by inheritance to their husband’s property as one 
estate in coparcenary, with a right of survivorship ; and there can 
be no alienation or testamentary gift by one widow without the 
concurrence of the other.” 

In that case there had been a division effected by the Judge of 
Benares of the estate between the two widows and the argument 
was that such division having been acquiesced in, the estate of 
the one widow became a divided and separate estate which she 
was competent to leave to whomsoever she pleased, This conten- 


tion was negatived by the Privy Council. In the course of his 


long and detailed judgment, Sir James Colvile said : 

“The estate of two widows who take their husband’s property 
by inheritance is one estate. The right of survivorship is so strong 
that the survivor takes the whole property to the exclusion even 
of daughters of the deceased widow. ` They are, therefore, in the 
strict sense coparceners, and between undivided coparceners there 
can be no alienation by one without the consent of the other.” 

The authority of this case has not been questioned before the 
Board, but it was contended that as the Subor dinate Judge found 
that the elder widow had incurred debts of necessity which she 
had charged by the mortgages in favour of the appellant upon the 
villages which had been assigned to her under the partition agreed 


upon by the parties and confirmed by the Court, these mortgages, 


were binding onthe survivor, In support of this argument, he 
maintained that the respondent had impliedly consented to such 
a dealing by the elder widow with the property of which she had 
the sole management under the partition between them. Express 
consent was not alleged, and indeed under the only issue which 
deals with this matter it appears to be assumed that no consent 
was ever given. That issue is expressed in these terms ;— 

_ “a, „Were the said mortgages made for a legal necessity and 
for payment of antecedent debts? Are they for that reason bind- 
ing on the plaintiff, even though they were not made with her 
consent ?” 

(x) (1867) 11 Moo. E. A. 487. 
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It was, however, * contended that while no express consent was 
ever given, such consent isto be implied from the proved facts, 
Both Courts have found that no consent on the part of the respon- 
dent can be inferred to the granting of the mortgages which are 
charged. Their Lordships are quite content with the conclusion 
reached by the High Court, which is thus expressed :— 

“The most that this evidence can establish is that Umrao 
Kunwar and Gaya Kunwar each acted independently of one another 
in making transfers. Each asserted a right, which was not possessed, 
to deal absolutely with the property in her separate possession 
The circumstance that neither objected to a transfer 
made by the other cannotin our opinion be, construed to mean 
more than that neither objected to the other making a transfer, 
provided that transfer did not affect her own interests in the event 
of her succeeding to the estate by survivorship..........0. ` We find 
an absolute absence of evidence which would justify usin drawing 


a conclusion that Gaya Kunwar consented to the transfers in 


question.” 

There remains the question whether to the extent that the 
mortgages were made for a legal necessity they are binding on 
the respondent. This was not expressly decided by the case in 
11 Moore’s I-A. which dealt with a gratuitous alienation by one 
widow to the prejudice of the other, but it was made the subject 
of decision in the well-known case of Gajapati Radhamani v. 
Pusapati Alakurajeswari (1). There it was held, as expressed in 
the head note, that a mortgage by a Hindu widow, even for neces- 
sary purposes, without the concurrence of her co-widow is not 
binding upon the joint estate which has descended from their 
deceased husband so as to affect the interest of the co-widow, but 
the question was left open whether a “case for borrowing without 
the co-widow’s consent could be established so as to empower one 
widow so to bind the estate,” and the only thing that was definitely 
decided was that it could not do so where the concurrence of the 
co-widow was not even applied for. 

Their Lordships can conceive of cases where when the con- 
currence of the co-widow has been asked for to a borrowing by the 
other for necessary purposes and unreason ably refused, a mortgage 
for such a debt granted only by the one widow might be held 
binding on what may be termed the corpus of the estate, -That 
case.does not arise here, Umrao Kunwar never asked the respon- 
dent to consent to the granting of the mortgages in dispute, What 


(1) (1892) L, R. 19 1. A. 184. 
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attitude the respondent might have taken up had such a request 
been made can only be matter for conjecture. ; 

The decision of the Board was pronounced in 1892 and, with 
the exception of two cases to which reference is afterwards made, it 
` has been consistently followed. 

The two cases which are founded on as forming an exception 
to the general current of authority are Kaliiyanasundaram Pillai v. 
Subba Moopanar (1), and Jai Narain Singh v. Munna Lal (2). 
In the former the head note bears that “a mortgage executed by 
the senior widow for a necessary purpose without the concurrence 
of the junior widow will be binding upon the latter’. This broad 
proposition is not supported by the actual decision, and it is 
explained in the recent case of Valluru Appalasuri and others v, 
Sasapu Kannamma Nayuralu (3), on the footing that the Judges 
were of opinion on the facts of that case that the senior widow 
was recognised as manager or agent of the other, and that such an 
inference can be made only in a case where there was no known 
hostility between the widows and was not possible where (as in the 
present case) the widows were hostile to each other. 

In the second case. above referred to there was undoubtedly 
an expression of opinion by the learned Judges of the High Court 
- of Allahabad that where two Hindu widows have separated for 
purposes of conveniently enjoying the estate left by the husband 
if one of them alienates a portion of the estate in her possession 
under the pressure of legal necessity, the reversioner is bound by 
such alienation. This opinion was not necessary for the decision 
of the case for. the Court had already held that the widow who 
had not executed the mortgage deeds challenged was nevertheless 
a consenting party to this alienation. It may be noted that the 
case arose not between the survivor of the widows and the mort- 
gagee but between the mortgagee and the reversioner after the 
death of both widows, The opinion of the High Court was there- 
fore odifer and it is not. consistent with the judgment of the Privy 
Council in rọ I. A. 

Their Lordships will accordingly humbly advise His Majesty 
that the appeal should be dismissed with costs to the 
respondent, 

A. S. L. Polak ; Solicitor for the Appellant. 

Chapman, Walker &. Shephard : Solicitors for the Respondent. 


Bede BR ' Appeal dismissed, 
(1) (1902) 14 M, L. I: 1390 (a) (1927) 26 All. L. J. 268, 
~ (3) (1925) 49 M. L, Je 479% elie 
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PRESENT $, Zord Shaw, Lord Carson and Lord Atkin, ‘ 


RUHULLA AZZJAS HAKIM HAMAD AND OTHERS 
v. 
HASSANALLI DEGUMIA. l 
[ON APPEAL FROM THE HIGH COURT oF JUDICATURE AT Bomaay,| 
Pardanazhin lady—Disposition of properiy—Onus -on party supporting the 
transaction, 


In the case of a disposition of préferty by a pardanashin lady, specially when 
she is illiterate, a very heavy onus is cast on those supporting her disposition to 
establish that the transaction was one which the disponent thoroughly compre- 
hended and deliberately and of her own free will carried out. 


Held, further on the evidence, that in the present case the burden had been 
satisfactorily discharged. ‘‘ While it is important to maintain the principles of 
law laid down for the protection of pardanashin ladies, it is also important not 


< to transmate such a legal protection into a legal disability.” Observations of Lord 


Shaw in Kali Baksh Singh v. Ram Gopal Singh (1), relied on. 

Appeal No. 115 of 1926 by the Defendants from a judgment and 
decree dated the roth September 1924 of the High Court of Judi- 
cature at Bombay (Sir Zallubhai Shah, A. C, J. and Kincaid J.) 
reversing a judgment and decree dated the 27th October 1919 of 
the Court of the First Class Subordinate Judge of Broach, 

The material facts of the case are set out in theix Lordships’ 
Judgment. 

The judgments of Shak A. C, J. and Kincaid J. in the Court 
below are reported in 27 Bom, L, R. 184, 

De Gruyther K. C. and Parikh for the Appellants, 

Dunne K. C. and Ratkes for the Respondent. 

Their Lordships’ judgment was delivered by 

Lord Atkin: The plaintiff in this case claims as mutawali 
under a deed of wakf by which the settlor, one Asha Begum, a 
pardanashin lady now deceased, disposed of property of the value 
of about Rs. 20,000 on the terms that five-ninths of the income 
should be applied for the benefit of a mosque founded by her 
grandfather and four-ninths of the income should be applied for 
the maintenance of the mutawali, who was to be herself during her 
lifetime and on her decease the plaintiff, who was her mater- 
nal uncle, The defendants are the lady’s husband and her near- 
est agnate and some tenants of the property, The suit is for pos 
session. The execution of the deed is not in question. It is, how- 


(x) (1913) L. R. 41 L A. anG L L. R, 36 All. 81 (92); 19 C, L, J, 172 
(179) 
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ever, undisputed that in the case of a disposition of property by a 
pardanashin lady an onus is cast on the person relying on the dis- 
position to establish that the transaction is one which the disponent 
thoroughly comprehended and deliberately and of her own free 
will carried out, After a trial in which the Subordinate Judge decid- 
ed in favour of the defendants, the High Court, on appeal, ordered 
a new trial directing an issue in the terms mentioned above, 
The second Trial Judge:who had succeeded the first heard further 
evidence and found for the defendants, and on appeal his decision 
was reversed by the High Court, who entered judgment for the 
plaintiff. As has been said, there is no dispute as to the 
law, and it may be said that where asin this case the pardanashin 
lady is illiterate, the Court will be especially alert to see that the 
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burden cast on those supporting her dispo sitions is satisfactorily . 


discharged, But after a careful consideration of the circumstances 
disclosed in the evidence in the present case, their Lordships are 
of opinion that the decision of the High.Court should not be dis- 
turbed. Asha Begum, at the date of the deed in question, was a 
lady of between thirty and forty years of age. She had been 
married some years before to the first defendant (now deceased 
and represented by his heir), but had only spent one night in his 
house and had then returned to her father’s house. Her father, 
Nanumia, in r912 had given her the property in question, and had 
subsequently managed it under a power of attorney. He died in 
1914. He was on bad terms with his own relations. The plaintiff 
was Asha Begum’s maternal uncle; he appears to have main- 
tained affectionate relations with her, and to have advised her as to 
her health, which was bad. In rgra, shortly after the deed of gift, 
the father appears to have prepared a document under which 
his daughter records that before the gift she and her father had 
agreed that if she had no children the property should be sold and 
the proceeds applied to religious uses at Mecca and Medina in 
equal shares. It appears that in 1917 she was minded to carry out 
the wishes of her father. Evidence was given by the witness 
Nagardas, a friend of the family, that he was consulted by the lady, 
that he advised her that to sell the property might involve a loss 
that there would be difficulty in remitting the money to Mecca 
and Medina, that a mosque at Broach bore her grandfather’s name, 
and that the wakf might properly be made in favour of that mos- 
que. The question of reserving part of the income for her mainte- 
nance was discussed and the lady at that time decided to give 
ninesixteenths to the mosque and retain seven-sixteenths for herself, 
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A writer was sent, for, a draft prepared, and eventually the docu- 
ment in question was executed and attested and duly registered. 
There is some discrepancy between the witnesses (by no 
means suspicious in the circumstances of delay between 
the date of the transaction and the date of the respective trials 
as to the precise times which elapsed between the various’ 
stages of completion and the varying proposals which ulti- 
mately took shape in the deed. But there was abundant evidence 
that two drafts at last came into existence, that they were read over 
to the lady, and that she understood them, There was evidence 
that after the execution of the deed she made an application to 
be registered as owner in her representative capacity as mutawali 
and not as heretofore absolutely, and that she took from one of 


. the tenants a renewal as mutawali, The transaction appears to 


their Lordships, as it did to the High Court, a very natural one for 
the lady to contemplate. As far asit devoted part of the income 
to religious uses it carried out her father’s wishes. That it reserv- 
ed a share for maintenance of herself is certainly not a suspicious 
circumstance, That the plaintiff and members of his family in 
succession to him should benefit by being appointed mutawali on 
her death appears in the circumstance to be againa very natural 
provision. Nor does the defendant's case in this respect appear to 
to be strengthened by the fact that the lady about the same time 
by will devised the rest of her property to the plaintiff's son. The 
will appears to be unchallenged. She had no reason to benefit her 
husband ; neither her father nor she appears to; have been on 
friendly terms with her agnatic relations. Moreover, itis intrin- 
sically improbable that anyone would attempt to procure the execu- 
tion of such a document as the deed in question without the sett- 
lor’s knowledge of its contents. The deed was to take effect at 
once ; one of the witnesses present at its execution Nijamuddin, 
was an existing mutawali of the mosque which was to be benefited, 
The income disposed of to the mosque was about one-fourth of 
her total income, and it would be unlikely that she would not 
speedily become aware of that diminution of her not very consi- 
derable income. There is, then, a disposition which the lady had 
every motive to make, benefiting natural recepients of her bounty, 
disputed by persons who in the circumstances had no claims upon 
her, and there is a body of evidence that she knew and approved 
of what was being done. While it is important to maintain the 
principles of law laid down for the protection of pardanashin ladies, 
it is also important, as expressed in the judgment of this Board 
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in Kali Bakhsh Singh v. Ram Gopal Singh (1)*not to “transniuté 
such a legal protection into a legal disability,” 

The defence raised in the Court below and negatived > the 
High Court that the deed was executed by the settlor during her 
death illness was abandoned before the Board. Their Lordships 
will humbly advise His Majesty that the appeal be dismissed with 
costs. ` 

T. L. Wilson & Co: Solicitors for the Appellants. 

Downer and Johnson: Solicitors for the Respondent. 


K. J. R. Appeal dismissed, 


(1) (1913) L. R. 41 J, A. 23 (31). 


PRESENT : Viscount Sumner, Lord Atkin and Sir ‘Lancelot 
Sanderson, 


FIRM TEJPAL-JAMNA DAS 
v. To 
ERNEST V., DAVID, OFFICIAL RECEIVER, AND OTHERS. 


[ON APPEAL FROM THE Hicu COURT OF JUDICATURE AT 
ALLAHABAD] 


Charge—Charge on insolvent’s property—Onus prebandi—Civil Procedure Code 


(Act V of 1908) O. 41, R. 25—Finding of fact, when binding in second appeal 


and on Privy Council. 

The oss is on the claimant who alleges, as against the Official Receiver i in 
insolvency, a specific pledge or charge over the property of the insolvent, 

When the High Court in second appeal remits the case to the lower appellate 
Court, under Order 41 Rule 25 Civil Procedure Code, 1908, for a finding of 
fact upon certain specified issues, and the lower appellate Court accordingly 
tries such issues and returns its finding thereon to the High Court, the finding 
(being one of fact) is conclusive and binding equally on the High Court in 
second appeal as on their Lordships of the Privy Council. 

Appeal No. 83 of 1927 by the Objector from a aeni and 
decree of the High Court, Allahabad ( Walsh and ‘Ryves JJ.) dated 
the 18th February, 1924, reversing a judgment and decree of the 
District Judge of Cawnpore, dated the 14th November 1921. = 
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Dunne K.C. and Dude for the Appellant. 
The Respondents were not represented at the hearing, — 

_ Their Lordships’ judgment was delivered by i 

. Viscount Sumner. On the 4th August rọrọ, the firm Piare 
Lal-Basant Lal, of. Cawnpore, was adjudged insolvent, A receiver 
had been’ appointed, and he had in the course of his’ enquiries, 
learned that 35 bales of cloth, believed to be identified as the 
property of that firm, were at the godown of the present appe- 
llants, who are the firm Tejpal-Jamna Das. He thereupon went 
there and attached them. At a subsequent date the present appe- 
llants made an application in the Court of the Judge of Small 
Causes at Cawnpore to have the bales remaining after some had 
been sold and the proceeds of those sold adjudged to them under 
a charge alleged to have been created by the insolvent firm, Evi- 
dence was called at considerable length and the matter came to 
judgment. By that time it seems to be fairly clear that the case 
put forward by the appellants, as the Court understood it, was 
that, after dealings between the parties had continued for some 
time upon the basis of advances being made withiout any speci- 
fic pledge, atime came when the bales were taken as a pawn 
and further bales were pawned from time to time. That, there- 
fore, pointed to some specific date, at which and to some arrange- 
ment under which for the first tinte the bales delivered were 
charged as a security. For various reasons the Judge found that the 
case was not made out, and he dismissed the application, 

The matter then went on appeal to the District Judge of Cawn- 
pore, and, when he came to give judgment, le cleared the 
ground by various comments on the judgment of the first Judge, 
and stated as the question for his decision whether the lower Court 
was right in holding that the appellant firm was in possession of 


“the goods as pledges and not merely on behalf of the insolvent 


‘firm, and, after an elaborate discussion, he arrived at the con- 
clusion that the appeal .ought to be allowed. 


_ The case then passed upon second appeal to the High Court 
at Allahabad, which after again fully considering its judgment, 
remitted the case to the District Judge in order that he might 
deal with and find the facts upon six questions, two‘of which, if 
answered, as they were ultimately answered would ‘dispose of the 
case. and.make it unnecessary to consider the further issues. 

When the matter, was remitted, another Judge had takeh 
the place of the former District Judge. He went into the case 
under such - disddvantages. as resulted from his not having had it 


\ : ; a? 
me XLVIII.] _ PRIVY COUNCIL, ©. 411. 


in hand from the first, but he found explicitly that the goods P. Ç: 

seized by the Official Receiver were not pledged- by: the in- 1928. 

solvent firm to the appellant firm at -all, and that sundry letters, its 

which, if they were genuine, would have formed the. strongest 

corroboration of the case that the goods had been so pledged, were Ernest Davi à. 

brought into existence at a date later than that which they bore for. — 

the purpose of supporting the case of the appellants.. ` ) VE Sumani: 
Upon the District Judge’s report the High Court found with 

some regret that there was no question of law’. upon which.they 

could review his decision ; that his , findings of fact disposed, of 

the matter; and that the. appellants’ claim must fail, They did, 

however, subsequently give leave to appeal, and the appeal is now. 

before ¡their Lordships’ Board ex parte. Their Lordships have 

had the advantage of the full assistance of both the appellants coun; 

sel, and they have considered the matter with great care. It is 

quite true that tne relations of the parties were such as made pro- 

bable some such arrangement as was alleged, for when monies are 

advanced to importers for the purpose of their trade and the gvods 

are placed in the godown of the lenders, it would be an exceedingly 

likély couse ,of business that the goods should be regarded ds 

security for the advances and that the lenders should take charge 

of or at any rate keep control over the realisation of the goods 

aud should reduce the advances out of the proceeds when received. ' 

It is, however, an arrangement which, though not ditiicule to prove 

uoder certain circumstances. still has to be proved, and, in this case 

the claimants, if they had a special charge . over the property, had 

to show it, and have failed to do so. í ' i 


Firm Tejpal-Jamiã 
Das 


Their Lordships are quite satisHed that, when the case came 
before the High Cvurt 11 the first instance, the learned’ Judges oof 
might well have been puzzled, as they admitted they were puzzled, gene 
by the way in whicn the first District Judge had expressed himselt, vant 
because he had never in terms decided that the pledge relied on 
was Created at all. He never even decided in terms that the letters, 
which it wag said supported the story of che pledge, were genuine, He 
embarked upon a discussion avout the onus of proof, which mighit 
be not incorrect as regards some of the issues raised by the Official 
Receiver, but which seems to their Lordships to be unfounded as 
Tegards the issue raisul by tne appellants. He apparently over- 
looked the fact that, before starting upoa -tois discussion he had 
not said whether he decided or did not decide that . the supposed 
contemporary letters were genuine or nat, and he never found in 
terms that the charge relied ou was established to his satisfaction 
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Whether it would have been possible to say that, as he allowed the 
appeal, his mode of dealing with it tacitly involved his so finding, 
is another matter, but, considering that his findings constitute the 
foundation of the subsequent proceedings, which related only to 
questions of law it was of importance that they should be quite 
specifically stated. The High Court were, in their Lordships’ 

- opinion, quite warranted in asking for clear directions as to what it 
was that;he intended to find, and they did so in perfectly clear and 
explicit terms. When the question was explicitly answered. by 
another ;District Judge, the difficulty was removed, but with it were 
removed the appellants’ chances of success, It is impossible for 
their Lordships to enter into a discussion now as to the probability 
that such a,charge existed. By a finding which binds them, as it 
bound the High Court at Allahabad, it has been held that it has 
not been proved and there the matter must end, 


Their Lordships will humbly advise His Majesty that this appeal 
must be dismissed. 


a. SZ, Polak : Solicitor for the Appellant. 


K. J.R, ; l Appeal dismissed, 


` Present: Lord Phillimore, Lord Carson, and Sir Lancelot 
Sanderson. 


‘THE DEPUTY COMMISSIONER OF BARA BANKI, 
MANAGER OF THE ESTATE OF CHAUDHRI 
MUJTABA HUSAIN 


v. 


* THE RECEIVER IN BANKRUPTCY OF THE ESTATE 
OF CHAUDHRI SHAFIQ-UZ-ZAMAN AND OTHERS): 


t 


» [ON APPEAL FROM THE COURT OF THE JUDICIAL COMMISSIONER OF 
Bh aah Wass A Ovna. ] 


t Baras apiiebi award, ‘if binding on stranger—Award valid, if not going 
fa beyond the subwission—Transfer of Property Act (IV of 1882) section 41— 
~ Transferee in good faith from ostensible owner—Mukammadan Law— Will 
~ o Tile favour of one of the heirs without the consent of the others. 
` An award of the arbitrators is binding only on the parties to the arbitration 
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and persons claiming through them, A stranger to thessubmission is neither 
bound by, nor entitled to the benefit of, the award. 

An award is valid where it does not travel outside the submission 

Held, on the facts of the present case, that the defendants were entitled to 
the protection of section 41, Transfer of Property , Act, 1882, as being bona fide 
transferees for value from the ostensible owner of property. 


According to the Muhammadan Law, a Will made in favour of one of the 
heirs without the censent of the others, is inoperative. , 

Appeals Nos, 113 and 114 of 1926 by the Plaintiff from a judg- 
ment and decree, dated the 13th April, 1923, of the learned Judi- 
cial Commissioners of Oudh (Messrs. Kanhaiya Lol and Dalal), 

The case in the Court below is reported in 75 Indian Cases 
626, 


Dunne K., C., Hyam and Jopling for the Appellant. 

De Gruyther K. C. and Dube for Respondent No, 4. 

Abdul Majid for Respondents Nos. 5 and 15. 

Lowndes K. C. and Wallach for Respondents Nos. 9, 10, 11 
and 14, 


Their Lordships’ judgment was delivered by 

Lord Phillimore. One Sarfraz Ahmad, talugdar of Oudh, 
was possessed of the talukas of Khanpur and Sikandarpur and 
Bhilwal with Hasanpur. His name was in List 2 -ofthe Oudh 
Estates Act, 1869, in respect of Bhil% nd Khanpur and in List 
5 in respect of Sikandarpur, He died in\y870, having made a will 
which, however, was not executed or registered sufficiently long 
before his death td’ be protected by the exception in section 13 of 
the Act, and’ which would, therefore, be only operative in respect 
of legacies to persons qualified by the earlier paragraphs of the 
game section. He left surviving hima brother, Murtaza Husain, a 
widow, Bechan-unnisa, and a daughter, Zainab-un-nisa, who was 
married, and had a young son, who was alive at the time of the 
testator’s death. He purported to deal with the talukdari estates in 
the following terms :— 

“The Taluga Hasanpur and Bhilwal in Pargana Haidergarh 
and the Taluqa Khanpur in Pargana Subeha, which are ancestral 
and hereditary, and the Taluga Sikandarpur in Pargana Simrautha, 
granted by the Government, are in my proprietary possession and 
occupation without the coparcenership of any one ; and under the 
sanad granted by the Government, I have every powerto mort- 
gage, sell, gift and and transfer (the same). Therefore, after me, 
the settlement be made, in the first place, with my wife, Musammat 
Bibi Bechun, after her, with my daughter, Musammat Zainab-un- 
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nisa, and.after her, with her issue, whether male or female, and 
my brother Murtaza Hussain in respect of each Taluqa, as it is 
recorded, according to the detail given herein (and they) be con- 
sidered owners and successors in my place.” 

Then follow certain special directions concerning the properties, 
of which the material portions are as follows :— 


“ Taluga Bhilwal, Hasanpur, etc.—This Ilaqa was acquired by 
my father-in-law, Chaudhri Lutf-ul-lah, without any co-parcener. 
After me, the owner thereof will be my wife Musammat Bibi 
Bechun. The settlement and the /amdéer thereof should stand in her 
name. After her Musammat Bibi-Zainab-un-nisa, her only daughter, 
will be the owner and successor, and after her, her issue, whether 
male or female. The male issue should be the Lambardar and 
representative and the daughters be entitled to maintenance,” i 

* * * _ * * * 

“ Taluga Sikandarpur, granted by the Government.—Settlement | 
be made in respect of half with my wife and her issue and in res- 
pect of half with my brother, Murtaza Hussain. Rs. 500 be-allow- 
ed every year to my sister, Musammat Bibi Suyhra. 

“ Taluga Khanpur.— After me, the /améer should stand in the 
name oi my wife and my brother, Murtaza Husain. Villages Shari- 
fabad and :Alupur, with the yillages appurtenant thereto, should 
remain ia the possession anLoccupatioi_of my wife,jand after her; 
in that of her issue, male/or female, They. should pay the revenue 


_ assessed by the Government, and they should live upon: the 


profits thereof. ` 


“ It should be better that whatever Ilaqa remains ofthat half 
the management thereof should remain with Murtaza Husain, and 
the expenses relating to the door and the payment of. parole debts 
should rest with him,—the rendition of accounts to be made yearly. 
When the grandson (suwasa), Mohammad Rafi-uz-zaman, attains 
the age of discretion, he may take the management in his own 
hands. During the lifetime of Murtaza Hussain this would be a 
better (arrangement). The rest lies with the heirs,” 


` Upon his death a dispute arose between the brother and the 
widow. Each claimed to have hisor her name put on the regis- 
ter and mutation proceedings were begun accordingly. 

It should be stated that besides the questioa of the validity of 
the bequests there were further disputes as to whether each of the 
legatees should be entered on the register in respect of his or her 
share, or whether the brother shouli be entered in respect of the 
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whole, and also as to the force and effect of a’ clause in the will 
purposing to restrain alienation. 

When serious litigation seemed imminent the parties were per- 
suaded by a Government officer to submit their disputes to arbitra- 
tion, and they entered into a submission in the following 
terms :— ai? 

“IN THE COURT: OF THE DEPUTY COMMISSIONER, 
: BARA BANKI. 

“ We are Chauthri Murtaza Husain, son of Chaudbri Hussain 
Bakhsh, and Musammat Bibi Bechan-un-nisa, Talugdar of Taluqa 
Khanpur, etc., Pargana Haidergarh, District Bara Banki. Whereas 

utual consent (expressed) in the presence of Mr. William 
‘Glyna, Deputy Commissioner of Bara Banki, for removing disputes 
between me, the declarant, and the Chaudhrain, widow of (my) 
‘brother Sarfaraz Ahmad deceased, according to the clauses given 
in the will of (my) brother and (in respect) of property not given 
in the said will (we) have appointed Chaudhri Ghulam Farid, 
‘Taluqdr (of) Barai, Pargana Rudauli and Raghunath Singh, Taluq- 
dar (of) Pali referees. We agree and duly execute this agreement 
in accordance with Act XVIII of 1869 (to the effect) that, after 
perusing the clauses given in the will and (considering other 
‘matters, in whatever way our referees will decide and remove our 
mutual disputes, we accept now and hereafter. Thereafter we shall 
‘not raise any objection to that award or deviate therefrom. Where- 
fore we reduce these few presents to writing by way of an agree- 
ment so thatit may serve as an authority and be of use when 
required. : $ 

“ Dated r4th February, 1871.” 

Thereupon there were lengthy proceedings inthe arbitration 
which has been brought before their Lordships’ notice. The 
brother at first contended that the bequests in the will were invalid, 
but during the course of the arbitration he agreed that the will 
should be treated as valid, and the arbitrators recorded what may 
be called a secondary submission in the following terms :— 

* After a long discussion the parties have agreed to this that 
they give up their different causes of action, viz,, claim for partition 
according to Mohammadan law and inheritance based on custom 
and statutory law, but are agreed that the contents of the will which 
are disputed by them be construed and explained, that in other 
respects the will be upheld but a decision be given with regard to 


such properties as are not mentione1 inthe will, for instance, such . 


villages which are ‘separate from’ Taluqas Bhilwal and Khanpur, 
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not mentioned in fhe will, as also in moveable property in posses- 
sion of Chaudhrain Sahiba ; and a specification of debts and 
dastgardan (simple debt) be made to ascertain as to how much 
should be paid by each party,” 

The arbitrators thereupon statei certain issues which they 
would consider and the parties were heard thereupon, and finally 
an award was made on the 16th March, 187r. This is a very elabo- 
rate and reasoned document, and contains various statements 
showing the desire of the arbitrators to affirm the provisions of 
the will, but to make the devolution of the testator’s whole- pro- 
perty follow as nearly as possible the devolution which would 
take place on an intestacy under the Mohammedan law, and 
generally to do justice between the two parties having regard, 
among other things, to the fact that the talug of. Bhilwdl with 
Hasanpur came to the deceased in right of his wife—now the 
widow—from her father. : . 

The arbitrators had also to deal with the fact that there 
were certain villages not originally part of any of the taluks, 
but acquired by the deceased out of his savings and as invest- 
ments, and that neither these nor -the personal property of the 
deceased, which was of considerable value, had been disposed of 
by the will, but were now to be dealt with by the arbitrators as 
part of the estate of the deceased. . 

In the result they divided the taluks of Khanpur (with the 
exception of two villages which they considered belonged really 
to Bhilwal) and Sikandarpur between the parties, awarded Bhilwal 


„with Hasanpur-to the widow, divided the after acquired villages 


between them, and divided the personal property in such a 
manner as to bring the ultimate acquisitions in the combined 
kinds of property nearly equal as between the two lines, 

It would be observed that the only parties to the award were 
the brother and the widow, and that the daughter and her issue 
were not parties. 

The probable explanation of this is that though the arbitration 
ultimately took a wider range, the- dispute started on the ques- 
tion which of the two should be entered on the register, and 
that the daughter, as her estate was not a present one, would in 
no circumstances be put on the register. 

It may be also that the parties were impressed with the general 
Mahommedan law according to which itis said that no notice is 
taken of an attempt to limit an estate in land to the grantee for 
life with remainder over, but that all such gifts are treated as 
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gifts out and out to the first taker; or, finally,“ it may be that 
the dispute was considered as one between the two lines, and 
so the daughter and her issue were deemed for this purpose to be 
sufficiently represented by the widow. 

This absence of the daughter has given rise to a good deal of 
discussion in the course of the case, but their Lordships think it 
immaterial for the purpose of either of these appeals, because as 
regards that which will be first dealt with (that is the claim on 
behalf of the brother’s line) all the opponents can deduce title 
through the widow, and, therefore, are bound by the award, and 
entitled to avail themselves of its provisions. 

This being so, for the purposes of the first appeal their Lord- 
ships have only to determine whether the award was binding or not 
and if binding what is its true construction. 

At first sight it would appear somewhat remarkable that Mur- 
taza Husain whose original contention was that the will was 
invalid, should have during the proceedings in the arbitration, 
admitted its validity ; but the explanation may be that, he would 
have been exposed to another danger if the will had been invalid, 

k because Zainab-un-nisa’s son did actually put forward a claim to be 

treated as if he were his grandfather’s adopted son or, in the lan- 

ae of section a2 (4) of the Oudh Estates Act “in all respects 
as his own son.” 

After the award had been published the widow desired to 
make ita rule of court. The brother opposed this, and gave 
various reasons why the award should not be considered effective, 
and he fought the case up to the Privy Council, when it was finally 
decided against him, and the award was established and made a 
tule of court, The case inthe Privy Council is reported in 3 
1. A, p. 209, 

Murtaza Husain died in 1880, and was succeeded by his son, 
Mustafa Husain, and finally by his grandson, Mujtaba, and the 
Court of Wards on behalf of Mustafa, isthe plaintiff in the suit first, 
to be dealt with, and the grandson Mujtaba appellant in that suit 
to His Majesty. 


The widow died in 1895, and was jacceédeit by her daughter, 
who died in r907 leaving a son not the one who was in being at the 
time of the original testator’s will, but an after-born one, Shafiq-uz- 
zaman, .who, and whose representatives are rapapondsnts in both 
appeals.. 

The Court of Wards on behalf of Zainab-un-nisa, the daughter, 


obtained. mutation of names, upon her mother’s death in-her 
e 
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favour. The application was contested by Mustafa Husain, but he 
failed, and the Court, on behalf of Zainab-un-nisa, remained in 
possession of the estate till her death which occurred on the goth 
August 1997, 

On her death the Court, on behalf of her son, Shafiq-uz-zaman, 
obtainted mutation of names in his favour without any objection 
made at the time. 


In November, 1908, the Court released the property to Shafiq 
who proceeded to dissipate it borrowing large sums of money on 
mortgage, and eventually being adjudicated insolvent in 1914. 

In 1919 the suit which should be first dealt with (though it is 
second in order of date as a suit) and the appeal in which has been 
described as the first appeal was launched, as already stated, by 
the Court of Wards on behalf of Mustafa Hussain, the son of Mur- 
taza Hussain, claiming possession of the talukas and shares of 
taluka which had been awarded to the widow, 

The case made was that the dispositions in the will in favour 
of the children of Zainab-un-nisa were illegal and incapable of 
taking effect, and that upon her death the plaintiff became entitled 
under the will and the award and under the general law governing 
the devolution of the estate. 


The case made by the defendants was that upon the true cons- 
truction of the will the widow had been given the estate in abso- 
lute ownership, and’ that there was no remainder or reversion to 
accrue to the brother’s line, and that even if this were not so 
provided by the will the parties by their submission to arbitration 
had left the matter to the arbitrators, who had determined plump ` 
and plain, as between the two lines, that so much of the property 
went to the brother and the rest to the widow, and that however 
much this might have been complained of by the daughter 
as a third party or by her issue, it could not be rejected by the 
brother and those claiming under him, and that on the other 
side Shafiq and those claiming in his right could deduce their 
title from the widow and could avail themselves of the position 
given to her by the award. 

And this, in their Lordship’s view, is sound, 

Then it was said first that this was not the true construction of 
the award, secondly, that if it was the true construction the award 
was bad, and thirdly, there was a sort of composite argument that 
such a construction would make the award so patently wrong that 
it ought not to be accepted. 

The District Judge held that upon the true construction of 

Ld 
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the award the brother was entirely excluded from any interest in 
the property awarded to the widow, and that at any rate, as far 
as he was concerned, it must be taken that the widow. got the 
absolute ownership of the property awarded to her, and this view 
was confirmed by the Court of the Judicial Commissioner which 
has now become the Chief Court. : 

There is an abundance of reasons for holding that this view 
is correct. First astothe taluk of Bhilwal with Hasanpur, there 
can be little doubt that the arbitrators intended the widow to have 
an absolute estate in this, which was property coming through her 
father. Secondly the villages not included in the will were divi- 
ded between the two parties by virtue of the power given to the 
arbitrators to decide generally upon matters in dispute between the 
parties, and as they unquestionably gave half of these, villages 
to the brother for an absolute estate, so they must have intended 
to give away the other half-for a corresponding estate. Otherwise 
the reversionin one half was not provided for. Thirdly, the 
debts on the whole property were divided half and half, which 
‘would be an unreasonable division ifon the one side there was an 
absolute estate and on the other one for life only. Fourthly the 
widow hada claim for dower which has been wiped out, but in 
respect of which some compensation would naturally be expected. 
And, lastly, it must be remembered that the arbitrators had all 
along before their eyes the idea of complying, when possible, with 
the Mahommedan law, and that law, as already stated, would con- 
fer an absolute estate upon the first taker. 


Their Lordships are of opinion that the view taken by the 
Courts in India on the construction of the award was correct. 

As to the contention that the arbitrators had not the power to 
decide against the will, and that the award, if construed in the 
ways suggested, would be against the will, their Lordships see no 
force init. The only respect-in which the arbitrators could be 
said to have made an award against the will would be that they had 
excluded, or apparently excluded, the daughter and her issue, As 
to them the question is unimportant, because they were not parties 
to the arbitration and were not bound by the award, which is no 
concern of theirs. 


As between the two parties to the award there was nothing con- 
tained in it which could be construed as anything more than a 
decision upon the various questions which .the parties submitted 
to them. It should be remembered that in the original submission 
power was-given to the arbitrators to consider other matters beside 
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The Deputy Commis- construing and explaining matters which are in dispute concern 


sioner of Bara Banki ing the will.’ As was said by the Judicial Commissioners, the 
The Receiver in 2¢Ditrators must be deemed to have had full authority to put such 
Bankruptcy of the’ interpretation on the clauses of the will as they thought proper. 
Estate of Chaudhri hee 
Shafiq-ur-zamen. To this it may be added that, as already stated, the brother 
ug ihain: attacked the award and carried his complaints up to the; Privy 
— Council, when the award was finally confirmed, and that it does 
not appear that he took the objection that the award travelled 
outside the submission, but if he, did take it this objection was 
overruled, 


Their Lordships are therefore of opinion that the case made 
on behalf of the appellant, the grandson of the brother, by the 
manager of the Court of Wards fails, _ 

If their Lordships had been of a contrary opinion they would 
have required to hear the further defences set up by the respon- 
dents under the Limitation Act and the Transfer of Property Act. 
These defences, which were supported by the District Judge and 
by the Court of the Judicial Commissioner were also attacked by 
the appellant. Their Lordships, during the course of the argu- 
ment, formed so clear an opinion upon the principal point in the 
case that they deemed it unnecessary to hear argument on these 
questions. But one of them will come into consideration in res- 
pect of the second appeal. This first appeal fails. 

The second appeal (namely, 113 of 1926) relates to a suit 
brought by a sister of St:afiq, and the representatives of a deceased 
sister claiming against him and his transferees shares in the 
property as having descended from their mother according to the 
rules of Mahomedan law. 

The case is shaped in this way. Bechan-un-nisa made a will 
in favour of her daughter,- Zainab-un-nisa, and her grandson, 
Shafiq-uz-zaman. But this will was inoperative under Mahomedan 
law because it was made in favour of one of the heirs without the 
consent of the others. ; 

This proposition may be assumed for the purpose of the present 
decision. 

Then the plaintiffs say that Bechan-un-risa came into the pro- 
perty not by virtue of succession to her husband Sarfraz Ahmad 
according to the provisions of the Oudh Estates Act, but by the 
operation of the award which must be treated as a transfer under 
section 15 of the Act to a person not qualified by section 13, and 
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that so the property got outside the Act, and its succession would P. C, 
in future be regulated by the rules which would govern the succes- 1928. 


1928, 
sion toa property bought from an outsider.’ bags 


The Deputy Commis- 
They deny that there was any family custom as to succession, sioner of Bara Banki 
5 . 7 Va 
and say that the succession devolved according to the ordinary The Receiver in 
g i w Bankruptcy of the 
law applicable to Mahomedans. And though it is nowhere esate of Chaudhri 
definitely stated they may perhaps be taken as saying further  Shafiq-ur-zaman, 
that if there was or is any family custom of descent this custom Zørd Phillimore. 
ceased whenever the property was taken out of the Oudh Act. az 


If then (they say), the statutory entail was destroyed and there 
either was no family custom or that custom was destroyed, the 
daughter Zainab would have under Mahomedan law succeeded to 
a share in her mother’s estate, and the other shares would have gone 
to two collaterals, But these latter made no claim, and Zainab was 
put into possession of the whole property through the Court of 
Wards, and remained in possession and acquired a title by adverse 
possesaion to the shares of the collaterals, and so held the whole 
property, and the succession to her estate should devolve according 
to Mahomedan law, upon her son and her daughters, 


Dealing with the point as to the succession of Bechan-un-nisa 
their Lordships notice that the Judges in the Court of the Judicial 
Commissioner agreed with the contention of the appellant that th: 
effect of the will and of the award was to bring into operation section 
15 of the Oudh Act, and to take the property out of the limitations 
or entail prescribed by that Act, because the brother and not the . 
widow was the person who would have conformed to sub-section 
rt of section 13 as the only qualified legatee, and a daughter is no 
heir at all under the Act. This is apparently the inference which 
should be drawn from recent decisions of the Board such as that in 
Balraj Kunwar v, Rae Jagaipal Singh (1). 

But the taking of an estate out of the statutory entail does not 
per se render inoperative a statement made inthe Act that this par- 
ticular estate descended by custom in a particular manner. Their 
Lordships have, therefore, supposing the plaintiffs to be right in 
their first contention, to see if there was a family custom applicable 
to these properties. 

In these cases there are two ways in which a custom may attach 
There might be a custom applicable to all descendants from some 
common ancestor (Iman Buksh is suggested) in respect of all estate, 
or the custom might be limited to the capital or principal estate, 


(1) (1904) L. R. 31 I. A 1323 I. L. R. 26 All. 93. 


The Deputy Commis- 
sioner of Bara Banki 


v. 
The Receiver in 
Bankruptcy of the 
Estate of Chaudhri 
Shafiq-uz-za man. 


Lord Phillimore. 


THE CALCUTTA LAW JOURNAL. (Von. XLVIII. 


as, for instance, where there is gaddi. This is well stated in the 
judgment of the Subordinate Judge. 

Now the taluqdar Sarfraz Ahmad is entered in the second list. 
in respect of these very talukas (except Sikandarpur), and it is 
declared by section 8 that as to these very estates there is a family 
custum (not created by the Act but recited in the Act) by which 
these talukas descend to a single heir, 


The mass of evidence, therefore, offered on behalf of the plain- 
tiffs to show that there was no family custom need not be discussed, 
As to these talukas the Act renders such an enquiry idle, 

Their Tordships were reminded that the statement in the 
Act is conclusive only as to the estates mentioned in the Act, as 
was stated inthe case, Murtaza Hosain Khan v, Makomed Ya- 
sin Ali Khan (1), but these estates are all mentioned in the Act. 

Their Lordships therefore agree with the Courts in India 
that the custom was proved as tothe estates in question other 
than Sikandarpur. 


Then itis said forthe plaintiff that the will and the award 
made the estates pass otherwise than according to the custom, 
This breach of the custom, however, in a particular instance, 
supposing it to have happened, need not destroy it for all time, 
and if there was a departure made by the exclusion of the bro- 
ther it was done with his consent, and the cession of the imme- 
diate heir in favour of the next heir cannot deemed to make a 


_ breach inthe custom, As was well observed by the Judges in 


the Court of the Judicial Commissioner the incidents of succes- 
sion applicable to the estate, as laid down by the statute, cea— 
sed to be applicable, but the family customs governing the 
succession to the estate continued to be applicable. 

Their Lordships have still to determine the position as to the 
villages which were not part of the original talukas, but which 
were acquired by Sarfraz Ahmed, and half of which were assigned 
by the award to Bechan, and as to the half of the taluk of Si- 
kandarpur, which was similarly assigned to her. 

As to the villages the Courts in India have treated them as 
incorporated with the talukas, and no complaint is made of this. 

As tothe half of Sikandarpur it may be treated inthe same 
manner. Orit may be looked atin this way: The sanad, which 
gave the limitation of primogeniture and brought the talukas into 
List 5 of the Act, was not deprived of all effect by the voluntary 
cession of the brother of Sarfraz Ahmed, and when the half ta- 

(1) (3916) L. R. 43 I. A. 269; I. L. R, 38 All. 5523 25 QL. J. m 
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luka is found in the :possession of Zainab at her death (however 
sit got there) it should descend to her only son secundum 
formam doni. | 

In the opinion of their Lordships the case for the plaintiffs- 
appellant fails, and it would not be necessary to go further. 

There was, however, a further matter which formed a ground 
of defence for all those defendants who have appeared as respon- 
dents before their Lordships; though probably not open to some 
of the respondents who have not appeared. The point has been 
discusssed at length before their Lordships, and they think it 
Tight to express their opinion upon it, It turns upon section 41 
of the Transfer of Property Act IV of 1882, which is in the 
following terms:—~ 


“Where, with the consent, express or implied, of the persons 
interested in immovable property, a person is the ostensible 
owner of such property and transfers the same for consideration, 
the transfer shall not be voidable on the ground that the trans- 
feror was not authorised to make it provided : that the transferee, 
after taking reasonable care to ascertain that the transferor had 
power to make the transfer, has acted in good faith.” 

The Subordinate Judge thought that this section did not 
afford protection to any of the defendants, but the Judicial Com- 
missioners thought otherwise and in their Lordships’ view rightly. 

Upon the death of Zainab-un-nisa on the 3oth August, 1907, 
Possession was taken of the estates on behalf of Shafiq by the 
Court of Wards on the 29th November, 1907. In November 1908 
as already stated, the Court of Wards released the estates to 
Shafiq, and this suit was not instituted till the 2nd June, 1914, 
some months after Shafiq had completed his spendthrift career 
by being adjudged insolvent. 

It is said that the claimants were’ women ; but both of them 
had husbands and one husband was in an official position and 
understood business. They were not ignorant of the state of the 
family and of the descent of the property and of such claims as they 
might have to share in the succession. In fact, one of them had 
some discussion and negotiation on the subject with Shafig. The 
wives, and after the death of one, her representatives were receiving 
allowances from the Court of Wards,‘ such as are usually made to 
junior branches when the estate vests in one heir, It is difficult to 
suppose that they were entirely ignorant of the way in which 
Shafiq was encumbering the estate, This seems to their Lordships 
to satisfy the first condition of the section. Shafiq was allowed 
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to be the ostensible owner of the property with the implied con- 
sent of the claimants, 

As regards the second condition the Bank which took the 
principal mortgage certainly took reasonable care to ascertain 
that the “transferor had power to make the transfer.” 

Then the other respondents who purchased under arrangements 
made for realising parts of the property in order to discharge 
part of the encumbrance ofthe Bank must equally be held to 
have taken reasonable care. y ; 

Both appeals fail. Inthe appeal brought on behalf of Muj- 
taba Husain, their Lordships will humbly” advise His Majesty 
that it should be dismissed with costs, and that the three sets of 
respondents who appeared separately are entitled to their several 
costs, 

As to the appeal brought by Zarif-un-nis, Bibi and others, 
their Lordships will humbly advise His Majesty thatit should 
be dismissed with costs. : 

Barrow, Rogers & Nevill: Solicitors for the Appellant. 

Watkins & Hunter: Solicitors for Respondent No. 4. 

Hardcastle Sanders & Co: Solicitors for Respondents Nos. 
5 and 15. g 

T. L. Wilson & Co: Solicitors for Respondents Nos. 9, to, 1r 
and 14. 


KJR Appeals dismissed 
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Present: Lord Shaw, Lord Carson, Lord Salvesen, Sir John 
Wailis and Sir Lancelot Sanderson. 


THE SECRETARY OF STATE FOR INDIA IN COUNCIL 


D, 


VOLKART BROTHERS, THROUGH THEIR AUTHORIZED 
AGENT, H. BACHTOLD. 


[ON APPEAL FROM THE HIGH COURT OF JUDICATURE AT MADRAS.] 


Specific perfor mance—Specific Relief Act, (I of 1877), Sec. 17—Specific perfor- 
mance of part of contract—Covenant for renewal: of lease—Specific perjor- 
mance of contract to renew lease for a part of the demised premises. 


A lease was granted on 6th June, 1821 by the appellant’s predecessor-in- 
title to one Francis Schuler, of a piece of land measuring acres 4. Io, for the 
term of 99 years, at the yearly rent of Pagodas 6, F. 27, C. 25. The lease con- 
tained (inter alia) the following covenant :— ‘ 


“That he the said Francis Schuler, his heirs, executors, administrators or 
assigns fulfilling the covenants and agreements hereinbefore contained and on 
his part to be performed and yielding and paying at the end and expiration of 
the aforesaid term of ninety-nine years unto the said United Company, their 
successors or assigns, the full and just sum of 100 pagodas current money of 
Fort St, George, then this lease shall and may be renewed fora further term of 
ninety-nine years upon such terms and conditions as shall be judged reaso- 
nable,” 


By virtue of various assignments by the said Francis Schuler and by divers 
other persons the whole of the property comprised in the lease became vested 
in the respondents in tho year 1907. Subsequently, in 1914, the respondents 
conveyed to the Cochin Club a portion of the demised lands, amounting to 3 
acres, 34 C, and the respondents thereafter were in possession of 1 acre, Io c, 
only of the lands demised. On the termination of the said lease by efflux of 
time on 6th June 1920, the respondents brought an action (without, however, 
impleading the’aforesaid Cochin Club) for specific performance of the covenant 
for renewal contained in the said lease, alleging that they were entitled toe 
renewal for 99 years as regards the whole of the demised premises or, alterna- 
tively, as regards the part still retained by the respondents (namely, 1 acre, 
10 c) 


The High Court of Madras (held that the respondents were ontitled to claim 
a renewal in respect of the part of the leasehold premises then remaining in their 
occupation, but not in respect of any other part, Krishnan J., on the other hand, 
was of opinion that the covenant of renewal was indivisible and could not be 
enforced at the instance of the respondents alone. 

On appeal to the Privy Council, their lordships held, os a prefer construc- 
tion of the covenant for renewal, that the respondents were not entitled to claim 
a ronewal of the lease in respect of the smali plot in their possession, the owners 
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of the remainder of the demised premises (namely, the Cochin Club) not being 
parties to the suit or making any claim to such renewal. The covenant in 
question contemplated a renewal of the lease as a whole, that isto say, in res- 
pect of the premises as a whole, and there was no contract to renew the lease 
for a part of the premises, Under the circumstances, it became unnecessary for 
their Lordships to decide whether section 17 of the Specific Relief Act, 1877, 
barred the enforcement by specific performance of a part of the contract to 
renew. 
Simpson v. Clayton (1) distinguished. 

Consolidated Appeals No, 22 of 1928 by the Defendant against 
the decrees of the High Court of Madras, dated the roth Decem- 
ber, 1926, which affirmed decrees of the District Court of South 
Malabar, respectively dated the znd September, 1922, and the 1st 
February, 1923 and made in Original Suits No. 4 of rgar and No. 
4 of 1921. 

The case in the High Court is reported in I. L, R. 50 Mad. 
595. 

Dunne K. C. and K. Brown for the Appellant. 


Geoffrey Lawrence K. C. and F. Mcmullan for the Respon- 
dents. 
Their Lordships’ judgment was delivered by. 


Lord Carson :—By an indenture of lease executed on the 6th 
June, 1821, and made between the United Company of Merchants 
of England, trading to the East Indies, of the one part, and one 


Francis Schuler of the other part, the said United Company 


demised a piece of land lying between the town of Cochin and the 
river in the Province of Malabar, containing 253, 700 square feet 
(acres 4,10), unto the said Francis Schuler from the date thereof 
for the term of 99 years, at the yearly rent of Pagodas'6 F, 37 C. 
25. Amongst other convenants the lease contained one inj the 
following terms :— 

“That he the said Francis Schuler, his heirs, executors, 


‘administrators or assigns fulfilling the convenants and agreements 


hereinbefore contained and on his part to be performed and 
yielding and paying atthe end and expiration of the aforesaid 
term of ninety-nine years unto the said United Company, their 
successors or assigns, the full and just sum of too pagodas current 
money of Fort St. George, then this lease shall and may be 
renewed for a further term of ninety-nine years upon such terms 
and conditions as shall be judged reasonable.” 


(1) (1838) 8 L. J. C. P. $9. 
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The appellant is the successor in title of¢the said United 
Company, and by virtue ofan assignment by the said Francis 
Schuler and divers subsequent assignments and acts in law the 
whole of the property comprised in the lease became vested in 
the respondents in the year 1907. Subsequently, in the year rgr4; 
the respondents as vendors granted to the Cochin Club the right, 
title and interest of the vendors in a portion of the said lands 
demised by the said lease, amounting to 3 acres and 34 C., for a 
sum of Rs. 18.461. The said lease expired by efflux of time on 
the 6th June, r920, and at that date the respondents were in 
possession of acres 1.10 only of the lands demised, and the Cochin 
Club having previously surrendered to the appellant their interest, 
purchased as aforesaid from the respondents, are in occupation 
of the said 3 acres and 34 c. as tenants at will to the plaintiff. 

On the termination of the said lease the appellant claimed 
possession from the respondents of the part of the property then 
remaining in their occupation, and containing the r acre 1o c, 
already mentioned, and as such possession was refused com- 
menced his suit on the 24th February, 1921, claiming possession 
of the same and mesne profits. 

On the other hand, the respondents commenced their suit on 
the 31st October, 1921, claiming a declaration that they were 
entitled to a renewal for 99 years of the term granted by the said 
lease as regards the whole of the property demised by the said 
lease (save a small portion which had been acquired by the Govern- 
ment of Madras) or, alternatively, as regards the part retained by 
the respondents and specific performance of the covenant for 
renewal. 

By a decree of the 2nd September, 1922, the appellant’s suit 
was dismissed with costs by the District Judge of South Malabar, 
who decided that the respondents were entitled to claim a renewal 
in respect of the part of the property retained by them and not in 
respect of any other part. On the hearing, therefore, of the res- 
pondents’ suit on the rst February, 1923, a decree was made that 
the appellant should execute a renewal of the lease on the terms 
mentioned in the decree in respect of the part of the leasehold 
premises in the occupation of the respondents, 

The appellant appealed to the High Court of Madras against 
both the said decrees, which were heard together on the roth 
March, 1926, by Venkatasubba Rao and Krishnan, JJ. There were 
two main points argued upon the appeals: (1) that the convenant 
was unenforcible for uncertainty, and (2) that the respondents not 
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being in possessiort of or entitled to the premises demised by the 
lease could not claim specific performance either forthe whole of 
the premises included in the lease or in respect of the acres r. to 
in their possession on the ground that there could not be specific 
performance of a part of the contract, 


The learned judges who delivered their judgments on the 
roth December, 1926, were divided in their opinions. Venkata- 
subba, J., agreed on both points with the District Judge, 
but Krishnan, J., was of opinion that the covenant of renewal 
was indivisible and could not be enforced. In view of this 
difference of opinion an order of reference’ of both appeals 
was made to the Chief Justice, who gave his opinion on both 
points in favour of the respondents, and decrees were made in 
both suits dismissing the appeals with costs, and against such 
decrees the present consolidated appeals have been preferred, 
The real point to be considered upon this appeal is whether the 
rospondents can, under the circumstances, claim a renewal of the 
lease in respect of the small plot in their possession, the owners of 
the remainder of the demised premises not being parties to the suit 
or making any claim to such renewal. It is true that the respon- 
dents claimed in the alternative to get a renewal of the whole plot, 
but all the Judges in both Courts were of opinion, and in that 
opinion their Lordships concur, that any such claim was, under the 
circumstances existing at the termination of the lease, untenable, and, 
indeed, Mr. Justice Krishnan states that the respondents’ counsel 
conceded that his clients could not enforce a renewal of the whole 
plot. There is no cross appeal against the judgment on this point, 
and although the learned Counsel for the respondents at the 
hearing before this Board suggested that he might even then be 
permitted to present such an appeal, itis manifest that any such 
application could not be acceded to. Now the sole question of the 
claim for renewal of the lease in respect of a part is one that 
depends on the construction of the covenant already quoted from 
the lease. What was the covenant? It was clearly a covenant 
to renew the lease in question: “then this lease shall and may be 
renewed, etc.” That must mean the lease as a whole, including 
the subject matter of the demise, which is the parcels as set out 
in the lease, Moreover, the lease is to be renewed “upon such 
terms and conditions as shall be judged reasonable”—a provision 
which is plainly applicable to the premises.as a whole and might 
easily vary if applied to specific portions held under varying condi- 
tions and circumstances, It was strenuously argued by the learned 
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Counsel for the respondents that as the lesseese under the lease 
were entitled to assign portions of the premises the covenant for 
renewal would attach to each assignee holding his part in 
physical severalty, but no authority for such a proposition 
. in a claim for specific performance has been cited before this 
Board. This argument was mainly attempted to be supported by 
a reference to covenants which run with the land, but, as observed 
by Krishnan, J. :— , f l 

“Cases bearing upon the apportionment of rent or referring to 
covenants for repairs are not, in my opinion, in point, as they are 


not part materia with covenants to renew, when are covenants to 


create new rights.” 

. The case mainly relied upon in the argument before us and 
dealt with in the Courts below was Simpson v. Clayton (1) but that 
case does not appear to their Lordships to have any bearirg. It 
was merely a suit by one assignee of a share of a sub-lease against 
the lessor, the mesne landlord, for damages for the breach of the 
latter’s covenant to obtain a renewal without joining the owner of 
the other share. Their Lordships were referred in the course of 
the argument for the appellant to section 17 of the Specific Relief 
Act.as showing that such Act forbids the enforcement by specific 
performance of a part of the contract to renew unless the case can 
be brought within sections 14, 15 or 16. Their Lordships, however, 
do not think that, in the view they have taken of the construction 
of the covenant for renewal, it is necessaay to consider these sec- 
tions. If, as their Lordships think, there is no contract to renew 
the lease for a part of the premises, it is quite clear that there is 
nothing in the Act referred to which can in any way assist the 
respondents, and, on the other hand, if the contract was fora 
renewal of a part, the Act could have no application. | 

Under the circumstances, their Lordships are of opinion that 
the appeals should be allowed, that the orders appealed from should 
be set aside, and that judgment for possession of the premises in 
question should be entered for the appellant with mesne profits 
from the 6th June, 1920, up to the date of the delivery of posses- 
sion. The respondents must also pay the costs of the appeals and 
of the actions to the appellant. Their Lordships will humbly 
advise His Majesty accordingly. 

Solicitor, India Office :—Solicitors for the Appellant. 

William A. Cramp & Son :—Solicitors for the Respondents, 
KJ.R . Appeals allowed, 

(1) (1838) 8 L. J. C. P. 59. 
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Present: Lord Shaw, Lord Blanesburgh and Lord Salvesen. 


PARASHURAM DETARAM SHAMDASANI AND ANOTHER 
0. 


THE TATA INDUSTRIAL BANK, LIMITED, AND OTHERS 
[ON APPEAL FROM THE Higa COURT or JUDICATURE at BOMBAY] 


Agreement for amalgamation—Indian Companies Act, (VII of 1913) S. 213— 
Scheme of amalgamation, when not ultra vires the company—Resolution 
appeinting liguidaters and imposing restrictions on their statutory powers— 
General objection to every vote tendered on a poll—Shareholder’s right of 
Speech at a Company’s general mecting—Rule in “ Fass 0. Harbottle’—Suit 
by individual shareholders—Interference by Court in the internal affairs of 
a company—Powers of the majority. 


A scheme of amalgamation carried out under section 213 of the Indian Com- 
panies Act, 1913, is not x/ira vires the company, even though there is no express 
power to that effect in the company’s memorandum of association, inasmuch 
as the scheme does not depend for its validity upon the constitution of the com- 
pany ; it rests solely upon statute and the only question for the Court to consider 
is whether the scheme is one authorized by section 213 of the Companies Act. 


A liquidator in a voluntary liquidation, which is an essential condition of an 
amalgamation scheme under section 213 of the Indian Companies Act, 1913, 
must not by the resolution appointing him be restricted In the exercise of his 
statutory duties. A resolution appointing liquidators under which in terms they 
become merely ministerial officers required to have regard to the supervision of 
the Directors of the two companies in discharging their duties, is highly objec- 
tionable, The resolution ought not to preclude the liquidators from inspecting 
the books of and making all proper enquiry into the past transactions of the 
company. Observations of MacLeod C, J. in Kaikhusres Nusserwanji vy. Tata 
Industrial Bank, Limited (1) comented upon. 

On a poll being taken, it is not competent toa shareholder to raise a general 
objection to the validity of every vote tendered on the poll in favour of the reso- 
lution, without indicating the nature of the objection, and without any ‘attempt 
to particularise the votes objected to. 

The plaintiff, a shareholder, having complained that he was denied a 
hearing at a general meeting of the shareholders of the company, it appear- 
ed on the evidence that * there was no organized opposition to the plaintiff 
there was a very clearly expressed indication by the shareholders present at ` 
the meeting that they did not desire further to hear the plaintiff and what 
really happened was that the plaintiff desisted from any further effort to make 
himself heard because even he realized that no further speech from him would 
be of any avail”, 


Held, in the circumstances, that the plafatiff had no legitimate grievance, 


(1) (1924) 1. L. R. 48 Bom. 471: 
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Plaintiffs, two shareholders, holding 105 shares in a, company which had 
1,000, 893 shares in issue, brought an action against the company, alleging 
various irregularities. In the first instance the suit was representative, the two 
plaintiffs purporting to sue on behalf of themselves and other shareholders of 
the company. On application made to the Court. however, under order 1, 
- rule 8, Civil Procedure Code, 1908, permission so to sue was refused 
and the suit proceeded as one personal to the plaintiffs alone. In the Courts 
in India the piaintiffs’ suit was dismissed on the ground (inter alia) that “‘ the 
Court should not, according to the rule laid down in the wellknown case of 
Foss v, Harbottle (1) interfere on the ground of an irregularity in the case 
of acts which are valid ifdone with the approval of the majority of share- 
holders, unless the acts complained of are of a fraudulent character or are 
ultra vires.” The Privy Council, in effect, concurred with the decision 
of the Courts in India, and after commenting on the relatively trifling amount 
of the plaintiffs’ holdings, said :—‘*‘ It is convenient, however, at once to advert 
to the extremely special character of the suit, In it the individual rights of 
the plaintiffs as shareholders in the Tata Bank-(the company in question) are 
alone being asserted. The plaintiffs’ competent claims were therefore 
narrowly circumscribed, They had, to be valid, to be in respect of some right 
personal to themselves as shareholders in the Tata Bank; they must not be in 
respect of any matter which was within the cognizance of a majority of the 
shareholders, unless in acting in the manner complained of such majority had 
‘acted either fraudulently, tyranically or arbitrarily. 


Appeal No. 94 of 1926 by the Plaintiffs from a judgment and 
decree dated the 22nd July, 1924, of the High Court of Judicature 
at Bombay (Sir Lalubhat Shak, A. C. J. and Fawcett, J.) confirm- 
ing a decree dated the r4th December, 1923, of Pratt, J. passed 
on the Original Civil Side of the High Court of Judicature at 
Bombay. 

The material facts of the case appear sufficiently from their 
Lordships’ judgment, and also from the reports of the case in the 
Court below ; see 26 Bom, L. R. 987. 

Mr, Justice Pratt, in dismissing the plaintiffs’ suit, made some 
pertinent observations which. are well worth reproducing in 
extenso, as they have hitherto not been reported. The learned 
Judge said :— 

“Mr, Shamdasani had fought a hopeless suit with the energy and 
perseverance which compels admiration. It is only fair to him that 
I should say that Iam not satisfied that there was not some justi- 
fication for his attack upon the Company. I do not for a moment 
suggest that the scheme was not a sound business proposition, for 
that is not a matter for the Court to consider. But I do say 
that the speech of the Chairman moving the resolution was an 
insult to the intelligence of the shareholders, The Chairman was 


(1) (1843) 2 Hare 461. 
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PO probably a puppet chairman, for he has not appeared in the witness 
“1928, box to justify the meeting over which he presided. Either of igno- 
Paaa Denan rance or of design he refrained from giving the shareholders any 


Shamdasani information. He told a tale of woe singularly at variance with the 
The Tate Industrial reassuring circular issued by order of his board in the preceding 
Bank, Limited. month. He said not a word to explain the financial aspects of the 
ai scheme, to explain the calculations on which the proportion of the 
shares had been agreed to, or to justify the agreement as one that 
was fair to the Bank, It is difficult to believe that business of 
such importance was ever moved ata meeting of shareholders in 
so vapid and uninforming a speech, In this city where the busi- 
ness of Joint Stock Companies is conducted under the Managing 
Agency System, it is of the greatest importance that the sharehol- 
ders should take a personal interest in the management. Under 
this system a firm of financiers engrafts itself into the vitals of a 
Company by making its employment one of the Articles of Associa- 
tion, It usurps the functions of management, which properly 
belongs to the Directors. lt may be either a source of strength 
supplying the Company with finance ; on the other hand it may be a 
parasite draining the Company of its life blood. There is always the 
danger of the Managing Agents sacrificing the interest of the Com- 
pany to their own interests and when the same firm manages com- 
panies whose interests conflict, the interests of some one Company 
must be sacrificed. I do not fora moment suggest that this is what has 
happened here. But there is always the possibility of a firm of the 
highest integrity being embarrassed by a vicious system, and the 
point I wish to make is that where this system prevails -a vigilant 
and energetic shareholder like Mr. Shamdasani would be a public 
benefactor. 


“Tf Mr. Shamdasani had criticised the vapid speech. of the 
Chairman and asked the shareholders to reject the resolution un- 
less fullest information was given, he would probably have succee- 
ded in procuring an intelligent examination of the scheme. He has 
only himself to thank for his failure ; for instead of approaching 
the subject in the helpful and constructive spirit of a business man, ~ 
he adopted the barren, non co-operative and destructive methods 
of a hedge-lawyer. He attempted to prevent the meeting from 
being held at all and the dvawied shareholders told him that he 
was a nuisance and a curse,’ 

P. D. Shamdasani, Appellant, in person 

Lowndes K. C. and Cecil W. Turner for the Ruponen. 

Their Lordships’ judgment was delivered by 
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Lord Blanesburgh. The Tata Industrial Bank, Limited, was 
in the year 1917 incorporated under the Indian Companies Act, 
1913, for the purpose of carrying on the business of banking in all 
its branches. It had a nominal capital of 12 crores of rupees, divi- 
ded into 1,600,000 shares-of 75 rupees each. In July, 1923, 1,000893 
of its shares were in issue, and on each of them the sum of 
Rs, 22.8 had been paid up. There was therefore an uncalled liabi- 
lity of Rs. 52.8 on every issued share. In July, 1923, the first 
appellant was the holder of 100 of these 1,000,893 shares and the 
second appellant was the holder of 5. The relatively trifling 
amount of these holdings constitutes a circumstance of relevance at 
Many stages of this case, 

It seems to be accepted on all hands that for some years prior 
to July, 1923, the Tata Bank had been losing ground, It is in 
evidence that its deposits had in 234 years sunk from 12 crores to 
3% crores, Its industrial banking business had been so unprofitable 
that about a year before it had been given up, leaving the Bank 
in possession of a considerable block of industrial securities largely 
depreciated and difficult to realise. There had been an agitation 
against the Bank—partly patriotic—a Bank built up with Indian 
money should be run by Indians—partly carried on by persons 
who had grievances, real or supposed, against the Board. Amongst 
the disaffected was the first appellant, who having been in the 
service of the Bank, had had his employment terminated by the 
general manager without due cause, as he alleged. In consequence, 
so it was rightly or wrongly suggested, he adopted an attitude of 
hostility to the Board. He had appeared at the general meeting 
of the shareholders on the rst of May, 1923, and having as he com- 
plained been then denied a hearing, he instituted, with his brother 
the second appellant, a suit against the Bank for redress on that 
score—a suit which had been dismissed by Pratt, J., in June (see 
47 Bomb, g15), in a judgment which gravely questioned the 
bona fides of the appellants in bringing it. It was stated in 
evidence that in July the Bank was moribund that it would have 
had to close:in a few months if something drastic had not been 
done to save the situation. This may be, probably was, an exagge- 
ration. But public confidence in the Bank had been, it would 
seem, weakened, if not destroyed. Some form of reorganisation 
was necessary. So much seems to be conceded on all hands. The 
choice lay between liquidation, reconstruction and amalgamation. 
Here there was a difference of opinion. The first appellant ina 
long open letter to the shareholders on the 14th July, 1923—a 
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letter to which refefence must again be made in another connec- 
tion—advocated reconstruction, with liquidation as a second alter- 
native, The views of the Directors were not at first at one, But, 
after withdrawal from the Board of two of them—embarrassed it 
would seem by divided interests—the remaining :Directors unani- 
mously resolved that amalgamation with the Central Bank of India, 
Limited upon terms which the Directors of that Bank had pre- 
viously either proposed or provisionally agreed to, was the solution 
of the troubles of the Tata Bank most to be favoured. Accordingly, 
having caused to be entered into a conditional agreement for 


` amalgamation with the Central Bank, the Directors of the Tata 


Bank decided to submit it for the approval. of their shareholders 
as a scheme of amalgamation under section 193* of the Indian 
Companies Act. 

The Central Bank had been incorporated in rgxz under the 
Act of 1882. It had been established with a Head Office at 
Bombay for the purpose of carrying on the business of banking in 
all its branches. Its capital was much less than that of the Tata 
Bank consisting of 3 crores only, divided into 600,000 shares of 
Rs, so each, Of these shares, in July, 1923, 200,000 had been 
issued'and each was paid up to the extent of Rs. 25. The Central 
Bank was vigorous, and its business was profitable. In July, 1923, 
it had a reserve of 30 lakhs of rupees—a circumstance the signifi- 
cance of which, as it seemed to their Lordships was somewhat- 
missed by the appellant in his argument before the Board. In the 
Central Bank the first appellant was the holder of five shares, 
There were many persons, apparently, who like him had shares in 
both Banks. 

The conditional agreement for amalgamation was dated the m 
July, 1923. It provided for the Tata Bank going into 
voluntary liquidation with a direction to its liquidators to adopt 
the agreement and carry it into effect. It envisaged the increase 
of the nominal capital of the Central Bank to 3% crores, so‘as to 
bring into existence shares of that Bank sufficient in number for 
the service of the agreement. It provided for the transfer to the 
Central Bank of the entire undertaking of the Tata Bank, exclusive 
only of its uncalled capital, and here it may be observed in 
passing, that the assets to be transferred are expressed with a 
generality sufficient to include any misfeasance claims against the 
Directors or officers of the Tata Bank, if any such there were, 


*Section 193 is apparently a clerical error for section 21 3 of the Indian Com 


panies Act, 1913.—K, J. R. 
e 
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Part of the consideration for the transfer was to be the discharge 
by the Central Bank of all the debts, liabilities and engagements 
ofthe Tata Bank, Here again, it may be observed that while’ 
these liabilities were by a separate clause to include all claims 
against the Tata Bank for compensation in respect of loss of office 
or employment, the Directors of the Tata Bank were expressly 
excepted from the operation of -this provision. A further part of 
the-consideration was to be the payment of the costs and expenses 
incidental to the winding-up of the Tata Bank and the carrying’ 
of the transfer into effect. As the residue of the consideration 
the Central Bank, in respect of every two shares held in the Tata 
Bank, was to allot to the nominee or nominees of every member 
of the Tata Bank who should require - the Central Bank so to do, 
one share of that Bank of Rs, 50 with the sum of Rs, 25 credited 
as paid thereon; and ranking for dividend as from the 1st of 
July, 1923. 


The supplemental provisions of the agreement were such as in 
these cases under the corresponding section of the Imperial 
Statute have been sanctioned by long usage and judicial approval. 
They were in every respect conceived in the interests of the 
Tata shareholders, whether accepting the scheme or dissenting 
from it, or neither accepting nor dissenting. As to dissentients 
there was a special provision that the Central Bank would, 
without suit, pay each of them Rs, 15 for every share held by him 
in the Tata Bank, or, if such a sum were not acceptable, such a 
sum as by arbitration should be determined to be the proper price 
for his interest. 


On the sth July, 1923, notice convening an extraordinary 
general meeting of the Tata Bank shareholders for the 19th of 
July was, in due form, given. The meeting was to consider as an 
extraordinary resolution the winding up of the Bank with a view 
to the adoption by the liquidators pursuant to section 213 of the 
Indian Companies Act 1913, of the conditional agreement for 
amalgamation just stated. Inthe notice a further intimation was 
given of a second extraordinary meeting to be held on the’6th of 
August for the purpose of confirming the extraordinary resolution 
as a special resolution and appointing liquidators. The notice was 
accompanied by a Directors’ circular of even date. Of this circular 
much was madein the argument before the Board and special 
attention to its terms is desirable. 


“The circular set forth the terms of the offer from the Central 
Bank so far as the issue of shares was concerned. If stated that 
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the General Managers of the two banks, with the assistance of 
Messrs, A. F. Ferguson & Co., Chartered Accountants of both 
banks, and Messrs. S. B. Billimoria & Co., auditors of the Tata 
Bank, had examined the financial position of each bank and that 
they were satisfied that the offer made by the Central Bank was 
fair and that the value offeredin exchange for the shares in the 
Tata Bank was just and equitable. The circular then set forth 
the joint certificate of Messrs. Ferguson and Messrs. Billimoria as 
follows :— . 

“We have examined the accounts of the Central Bank of India 
Ltd. and of the Tata Industrial Bank Ltd. asat 3oth June, 1923, 
with a view to ascertaining their respective financial positions for 
the purpose of amalgamation. We are of opinion thata fair and 
equitable basis of amalgamation judged from our examination and 
in the light of the information and explanation we have received 
is that two shares of the Tata Industrial Bank are worth one share 
of the Central Bank.” `; 

The result of the amalgamation, it was then pointed out, would 
be that the uncalled liability of Rs. 105, which existed on two 
shares in the Tata Bank, would be exchanged for an uncalled or 
contingent liability of Rs. 25 in the Central Bank. The circular 
next referred to the conditional agreement of the 5th of July, z923, 
and offered it for inspection at the bank’s registered office ; and it 
announced that if the proposed amalgamation were sanctioned it 
would be necessary for the Tata Bank to go into liquidation and for 
the liquidators to be authorised to adopt the agreement. The 
circular closed with a full reference to the rights of dissentients 
under section 213 of the Indian Companies Act, and called 
attention to the special provision with regard to these shareholders 
made by the conditional agreement. 

It is in their Lordships’ view impossible to read this circular 
without seeing that its purpose was to make the certificate of the 
two firms of accountants the pivot on which the wisdom of accept- 
ing the scheme was made to reat. And it is a most striking circum- 
stance—the full implications of which seemed to be lost upon the 
first appellant—that, while for one reason or another he sought 
before their Lordships to impeach the scheme, he made no 
criticism upon the accountants or their competence, and disclaimed 
any aspersion upon their complete dosa fides in giving their 
certificate. Nor has he offered any evidence or made. any 
suggestions, on which judicial reliance can be placed, which in 
any way tend to discount its propriety or wisdom. Their Lord- 
ships can, have nọ doubt that that which commanded the over- 
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whelming assent of the Tata Bank’s shareholders was this un- 
challenged certificate : fortified it may be by a statement of the 
Managing Governors of the Imperial Bank of India, read by the 
chairman at the meeting of the 19th July, 1923, as follows :— 

“The Managing Governors of the Imperial Bank of India are 
of the opinion that the amalgamation isa good solution of the 
situation, and is also in the financial interest of the country.” 

At this meeting after a speech by the chairman, which has heen 
criticised by the Trial Judge with quite unmerited severity, and 
after other incidents to which their Lordships must at a later 
stage return, the extraordinary resolution was carried with only 
three shareholders voting against it—two of these being the appel- 
lants. Ona poll it was carried by 525, 249 votes to 369. 

The confirmatory meeting was duly held onthe 6th August, 
1923. At that meeting the extraordinary resolution was con- 
firmed as a special resolution, only three shareholders again voting 
against it, and after some incidents to which their Lordships must 
also return at a later stage, the following resolution for the appoint- 
ment of liquidators was declared to be duly passed with two 
dissentients, 

“That Angus Gilchrist of Messrs. A. F. Ferguson & Co., 
Chartered Accountants, Shapurji Bomanji Billimoria of Messrs, S. 
B. Bilimoria & Co., Public Accountants, Kaikhusru Nusserwanji 
Chandabhoy of Messrs, -Chandabhoy & Jassabhoy, Associated 
Accountants, and Shapurji Nowroji Guzdar be appointed liquida- 
tors in the winding up for the purpose of adopting the agreement 
of the 5th July, 1923, and carrying the same into effect, with such, 
if any, modifications as the Liquidators may think expedient, under 
the supervision of the Directors of the Central Bank of India 
Limited, and the Tata Industrial Bank Limited, the powers of the 
last mentioned of whom shall continue for the purpose of carrying 

- the said agreement into effect and that the remuneration of the 
liquidators for their services be the sum of rupees five thousand.” 

Their Lordships have set forth now this resolution at length. 
Upon its terms they will have some comment to make hereafter. 

On the 7th August, 1923, the conditional agreement of the 5th 
July, 1923, was by a supplemental agreement duly confirmed and 
made binding on both Banks and the amalgamation so resolved 
upon hasin fact been completely carried out and the Central 
Bank has been possessed of and has been carrying on the combined 
businesses as from the rst July, 1923. 

Such being its history in broad outline, their Lordships have 
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been anxious to 4scertain, if there were objections of substance to 

the amalgamation so resolved upon, They have not been able to 

discover any. It was recommended by competent experts with 

exceptional means of knowledge whose impartiality has not been. 
impugned. It accorded with the current quotations of the shares 

of both banks. By its provision for dissentients it gave to each 

shareholder in the Tata Bank who did not desire to join the new 

combine a value in cash for his interest which would not have 

been exceeded in amount after along winding up had that been’ 
the alternative procedure resolved upon, It offered to the share- 

holders who were willing to come inthe prospect, which has not 

been disappointed, of an immediate resumption of dividends. 

More perhaps than all it relieved the shareholders from the 

burden of any immediate call—a necessary incident probably, of 

any effective reconstruction scheme and a not unlikely incident 

if experience counts for-‘anything of an ordinary liquidation. 

But the scheme was not agreeable to the appellants and’ the 
present suit was instituted by them in the High Court of Judicature 
at Bombay on the 29th August, 1923. 

In the first instance the suit was representative, the two appel- 
lants as plaintiffs purporting to sue on behalf of themselves and 
other shareholders of the Tata Bank. On application made to the 
Court, however, under Order 8, Rule x of the Code, permission* 
so to sue was refused and the suit proceeded as one personal to the 
plaintiffs alone, a circumstance not to be lost sight of. The 
defendants were the Tata Bank, its “ostensible liquidators,” and 
the Central Bank. By the plaint the appellants on the grounds 
there stated asked, as effective relief, for declarations that the 
resolutions just set forth were invalid and inoperative ; that the 
appointment of the “ ostensible liquidators” was invalid, and that 
the amalgamation agreement was not binding on the members of 
the Tata Bank or on the plaintiffs, They asked that the agreement : 
should be ordered to be delivered by the Central Bank to them for 
cancellation and for other consequential relief. The plaintiffs, as 
will be gathered from what has already been stated had many diffi- 
culties to overcome before so drastic an order could in the circum- 
tances be made at their bidding. Itis perhaps therefore not sur- 
prising that on the 14th December, 1923, the suit was dismissed by 
the learned Trial Judge, Pratt, J. That dismissal was, on appeal, 
confirmed by order of the Appellate Court on the 22nd July, 1924. 
It is from that order that the present appeal is brought. 

* See Order 1, Ryle 8 of the Civil Procedure Code.—K, J. R,. 
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The second appellant did not appear before the Board. Thè 
appeal was argued in great detail by the first appellant in person 
alone, and it is his'case only which now calls for consideration. 

It is the desire of their Lordships to deal, seriatim, with such 
of the many points raised by that appellant as survive for discus- 
sion. Itis convenient, however, at once to advert to the extremely 
special character of the suit. In it the individual rights of the 
plaintiffs as shareholders in the Tata Bank are alone being asserted. 
It may, indeed, be doubted whether there are any other members 
of that Bank who are not now bound by the scheme either by 
acceptance or by dissent, Certain it is, that of the two shareholders 
called as witnesses by the plaintiffs one of them had accepted the 
scheme and the other had duly dissented therefrom. The plaintiffs’ 
competent claims were therefore narrowly circumscribed. They 
had, to be valid to be in respect of some right personal to them- 
selyes as shareholders in the Tata Bank; they must not be in 
respect of any matter which was within the cognisance of a majority 
of the shareholders, unless in acting in the manner complained of 
such majority had acted either fraudulently, tyrannically or arbi- 
trarily. As against the Central Bank, the purchasing company, 
the actionable claims of the plaintiffs were éven further circum- 
scribed. These could not extend beyond claims which would be 
competent to the Tata Bank itself if that Bank were plaintiff and 
were putting them forward. Now these difficulties in the first 
appellant’s way are in the present case on the facts already stated 
well nigh overwhelming, and while their Lordships will examine the 
contentions put forward by him without further reference to them it 
must not be supposed that their Lordships consider them to have 
been overcome. They are merely, for convenience held in 
reserve. 

. -The first contention of the appellant was that the scheme of 
amalgamation was ultra vires of the Tata Bank altogether. For 
that purpose the memorandum and articles of association of the 
Bank were submitted by him to a rigid scrutiny with a view to 
show that sucha scheme as that here resolved upon was not 
thereby authorised. With reference to this part of the appellant’s 
argument itis enough to say that the scheme does not depend 
for its validity upon the constitution of the Tata Bank ; it rests 
solely, upon statute, The only question on this issue, so far as the 
Tata Bank is concerned, is whether the scheme is one authorised 
by section 213 of the Indian Companies Act and upon that question 
there can in their Lordships’ view be no doubt that it was, 
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Inasmuch, however, as the Central Bank as purchasers were not 
proceeding under section 213, the issue whether the amalgamation 
is binding upon them depends not upon the section but upon the 
question whether that Bank is by its constitution empowered to 
effect such an acquisition as under the agreement of the 7th 
August, 1923, it proposed to effect. On this question, although 
the point was raised by the appellant, there is also no room for 
doubt, Their Lordships are in agreement with both Courts in 
India that the transaction was, so far as it affected the Central Bank 
completely within its powers. 

The next objection to the validity of the scheme was that suffi- 
cient information as to its real effect was not given to the share- 
holders by the Directors’ circular and notice of the 5th July, 1923. 
Here the fact that the action is personal to the appellant is unfor- 
tunate for him. He at least knew before the first meeting every- 
thing about the scheme that was to be known. Indeed, on the 
14th July, 1923, he addressed to the shareholders of the Tata Bank 
the open letter already referred to occupying ten pages of the 
Appendix and discussing the whole scheme with a particularity of 
detail which has hardly since been amplified. No possible com- 
plaint of the notice or circular on the ground of insufficiency is 
therefore open to him. But their Lordships do not desire it to be 
supposed that in their judgment either the notice or the circular 
of the 5th July was in any way questionable. Elaborate detail in 
such a public circular, while it would not be informing to the Tata 
Bank shareholders, might well be detrimental to the interests of 
their undertaking, which was still to continue. Doubtless it was 
for this reason, possibly it may be at the instance ‘of the Directors 
of the Central Bank, that the circular was focussed upon the 
accountants’ Certificate, while offering to the shareholders inspec- 
tion of the amalgamation agreement—an agreement entirety usual 
inits terms—and their Lordships are not surprised that, except 
from the appellant who was himself cognisant of every detail in 
connection with the scheme, no complaint of the sufficiency of the 
notice by any personor from any quarter has been brought to 
their attention. 

But the substantial gravamen of the appellant’s case was that 
the scheme was invalid in that it involved as he said the issue at a 
premium to the Tata shareholders of Central Bank shares, a phrase 
by which he described the fact that the net value of the assests 
transferred to the Central Bank exceeded the amount credited as 
paid up on the shares issued by way of consideration to the Tata 
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Bank shareholders, But it was the whole basis ‘of the scheme that 
this should be the result. Necessarily so, if the amalgamation were 
to be in any way fair to the shareholders of the Central Bank. As 
has been shown that Bank possessed a reserve fund of 30 lakhs, 
lf their Lordships may, without prejudice, adopt the same phraseo- 
logy, its issued shares stood in its accounts at a premium represent- 
ed by that amount. If that premium was not to be swamped by the 
claims against it, of the Tata Bank shareholders in respect of the 
Central Bank shares to be issued to them, it was essential that the 
Tata Bank assets brought in should represent a corresponding 
excess over the paid-up capital of the Central Bank given in ex- 
change. And it was upon this principle that the amalgamation was 
based, and it was because it was so based that the auditors in good 
faith, as it admitted, were able to give the certificate they did. 
The whole argument of the appellant at this stage—and it was his 
one contention that had any substance—was really misplaced. He 
seemed to suppose that the transaction from the point of-view of 
the Tata Bank shareholders was to be regarded as if-it were one in 
which the consideration was either cash or was taken in shares of 
some company other than the Central Bank. This of course was’ 
not so. Asa result of the amalgamation the bulk of the Central 
Bank’s shares were to be held by the Tata Bank shareholders, who 
accordingly would not only retain in. their proper proportion as 
against the Central Bank’s original shareholders their interest in 
the Tata Bank assets they brought in, but would acquire in the like 
proportion an interest in the original assets of the Central Bank. In 
their Lordships’ judgment the amalgamation on the basis on which 
it was rested could not with justice, have taken any other form than 
in this respect it did take. The provision, on the accepted figures, 
was eminently fair, and it was open to no technical objection, 


The next points taken by the appellant related to the proceed- 
‘ings at the meeting of the 19th July, r923; In the Courts in India 
he had objected that two amendments then moved by him had 
been ruled out of order by the Chairman as incompetent. This 
point he did not raise before the Board, and the incident is only 
now relevant by reason of the fact that the appellant’s first amend- 
ment was a reasoned statement against the proposed amalgamation’ 
and was in fact read im extenso to the meeting. This fact is of 
importance with reference tothe appellant’s remaining complaint 
that the shareholders present refused to hear him when he sought 


to address them and set forth his reasons for opposition to the- 


resolution for amalgamation. 


P. c. 
1928. 
ww ~ ak 
Parashuram Detaram 
Shamdasani 


ve t 
The Tata Industrial 
Bank, Limited. 


"Lord Blanesburgh 


448 
P.G 
1928. 


Noe! 
Parashuram Detaram 
Shamdagani 


Ve 
The Tata Industrial 
Bank, Limited ` 


Lord Blanesburgh, 


THR CALCUTTA LAW JOURNAL, [Vor., XLVIII. 


The situation at this stage cannot, their Lordships think, be 
judged accurately unless the circumstances of the moment are re- 
called, The appellant’s attitude towards the Tata Bank, aggravat- 


> ed by his unsuccessful litigation just concluded, was well known to 


the shareholders present. His views on the whole subject had 
not only been expressed in the reasoned amendment just read out 
to the meeting, but had been set forth at length in the open letter 
to the shareholders published by him some days earlier, On the 
evidence it appears to their Lordships that there was no organised 
Opposition ; there was a very clearly expressed indication by the 
shareholders that they did not desire further to hear the appellant 
and what really happened was that the appellant desisted from any 
further effort to make himself heard because even he realised that 
no further speech from him would be of any avail. In their Lord- 
ships’ judgment nothing in the circumstances of the present 
case can be made of this point, The objection taken by the 
appellant to every vote tendered on the poll in favour of the 
resolution without further specification of reasons was, their 
Lordships think, unworthy of consideration, It was rightly ignor- 
ed by the Chairman, 

With reference to the proceedings at the second meeting the 
criticism made by the appellant before the Board was that the elec- 
tion Of liquidators should have been made to depend on the result 
of a poll taken but not announced, and should not have been made 
as the effect of a compromise agreed to by all the shareholders 
present other than the appellants. There might have been more 
substance in this objection if it did not appear from the minutes of 
the meeting that the appellant himself opposed the resolution on 
which the poll was taken. Having himself opposed it, he has no 
individual cause of complaint that the resolution was not in the 
event accepted, 

There is, however, an objection to the appointment of the liqui- 
dators more serious than that taken by the appellant. The 
resolution appointing them has already been set forth and it is, as 
will be seen a resolution under which in terms they become merely 
ministerial officers required to have regard to the supervision of 
the Directors of the two companies in discharging their duties, 
And inthe present case two of the liquidators so appointed 
were removed from office by the Court (48 Bomb. 485)* for the 
reason that against the will of their co-liquidators and the directors 
they desired to inspect the books and inquire into the transactions 

*See I. L. R. 48 Bom. 471 at p. 485. 
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of the Bank. Their Lordships think it right to say that a form of 
appointment which was relied upon even as partly instructing such 
a result is much to be deprecated. They hope that it has not been 
generally followed in India ; and they think that the form should 
never again be used. 

So great was the importance at one time attached in England 
to the consideration that arrangements of a Company’s affairs 
should not when made effective preclude all proper inquiry into 
the past that the Court, ın cases where its sanction to the ‘arrange- 
ment was necessary used to insist, as a condition of its sanction on 
the insertion in the scheme of provisions for meeting the expense 
of any such inquiry. That practice no longer obtains and where, as 
in a scheme like the present, the amalgamation becomes effective 
without judicial sanction, no opportunity of imposing any such 
condition is given to the Court. But the counterpart of that old 
practice, as applied to amalgamations like this is, that the Court, 
when, aS in this case, it has the opportunity of doing so, will 
always cause it to be clearly understood that a liquidatur in a volun- 
tary liquidation, which is an essential condition of such an amalga- 
mition, mus: not by the resolution appointing him be restricted in 
the exercise of his statutory duties. The resolution of appoint- 
ment in the present case was highly objectionable. 

The appellant was very insistent that this objection taken to 
the liquidator’s appointment although not previously raised, should 
now be made open to him by amendment. Their Lordships do 
not agree, It would, they think, be disastrous in this case if such 
an objection taken nearly five years after the event, should now be 
entertained. The provisions of the ‘appointment which are objec- 
tionable could at once have been corrected if attention had been 
timeously drawn to them, and notwithstanding some of the observa- 
tions of Macleod, C.J., in 48 Bomb. 485,* with which their Lord- 
ships are not in agreement, itis not unlikely that the order then 
made by him was fully justified on other grounds, and, even if that 
be not so, it has not been shown that in the present case the irregu- 
larity has produced any injustice whatever. 


It only remains to consider the question whether the appe- 
llant should have been permitted by the Trial Judge to introdu- 
ce by amendment into his pleadings a direct allegation of gross 
fraud against the Directors of the Tata Bank. That amendment 
in their Lordships’ judgment was rightly refused. They are on 

* See I. L. R. 48 Bom. 471. The judgment of the MacLeod C, J. is reported 
at pages 475-482 of 48 Bom. 
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tbis point in entirę agreement with both Courts in India, and they 
do not consider it necessary further to elaborate their reasons 
for that agreement, 

The appeal, in their judgment, fails. 

The appellant was very insistent that even if his appeal were 
not acceptable some special indulgence should be extended to 
him inthe matter of costs, specially having regard to the form 
of the resolution appointing the liquidators to which attention 
has just been called. The appellant, however, gave no indication 


.of any readiness on his part to discontinue this extensive litiga- 


tion in which he has for so long been engaged. In this circum- 
stances it would be unfair to the respondents that the appellant’s 
failure on this most unnecessary appeal should not carry with it 
the usual consequences in the matter of costs, 
Their Lordships, however, while disclaiming all sympathy 
with the appellant’s attitude in this matter, desire to recognise 
the ability, courtesy, and excellent temper with which he argued 
his case before the Board. The whole subject of the appeal was 
highly technical, the appellant’s knowledge of the law applicable 
was extensive if not always well directed, and his statement of his 


- position in a language not his own was remarkably clear. Their 


Lordships cannot but regret that so much industry had not been 
reserved for a less barren controversy. On the whole case their 
Lordships will humbly advise His Majesty that the appeal should be 
dismissed with costs. 

Mckenna & Co: Solicitors for the Appellants, 

Rankin, Ford, & Chester: Solicitors for the Respondents, 


K. J. R Appeal dismissed, 
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Present:—Lord Phillimore, Lord Blanesbuggh and Mr. 
Ameer Ali. á 


ARDESHIR H. MAMA 
v. 
FLORA SASSOON 
[ON APPEAL FROM THE HIGH COURT OF JuDICATURE AT BOMBAY.] 


Contract—Parties not ad idem—Counter offer not accepted—Agen?s authority 
to contraci—Uncertainty of a rule of practice—Specific Relief Act, (I of 1877) 
Secs. 12, 19-~~English Rules and Practice—Lord Cairns’ Act (2r and 22 Vict., 
C. 27)—Party when entitled as of right to obtain specific performance of 
contract for sale of immoveable property—Continuous readiness and willing 
nesto perform contract—Courl’s power to award damages in a specific perfora 
mance suit— Plaintif, when debarred from seeking specific performance, 
likewise disentitled to claim damages—Amendment of plaini—Converting 
suit inte one for damages—Inexpediency of allowing such amendment lightly 
—‘‘Explanation” to S. 19—Specific Relief Act, a departure from English 
Law. 


. There is no concluded contract when the parties are not ad idem asto the 
subject-matter, 


Held, that in the present case, in point of law, the so called agreement 
(which was relied upon by the plaintiff as a contract binding upon the defen- 
dant, taken as a whole was no more than a çounter offer by the plaintiff, which 
not having been accepted by the defendant did not mature into a contract. 
“The receipt (i, e., the document in question) was merely astepina negotia- 
tion never concluded.” 


Where the plaintiff sues on the allegaiion that the defendant is bound bya 
contract entered into on his behalf by a duly authorized agent, and this fact is 
traversed, the burden of proving that the defendant’s agent had authority to 
bind him to the terms of the alleged contract, rests with the plaintiff. 


Upon a question of practice certainty is more important than anything else. 
“A rule of practice, even ifit be statutory, can when found to be inconvenient 
be altered by competent authority, Uncertainty in such a matter is at best an 
embarrassment and may atits worst be a source of injustice which, in some 
cases, may be beyond judicial remedy.” 

The Specific Relief Act, 1877, like the Indian Contract Act, 1872, is a 
Code. 


Part II, Chapter 2, of the Specific Relief Act, 1877, which deals with the 
Specific Performance of Contracts, isa codification, with modifications deemed 
to be called for by Indian conditions and procedure, of the then existing Rules 
and Practice of the English Law in relation to the dottrine of specific 
performance. 

According to the common law of England, the Only legal right which aroge 
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upon the non-perfo ce of a contract in favour of the party injured by its 
breach was a claim K aei The inadequacy in many cases of that remedy 
for the purposes of H Ga supplied the incentive toa Court of Equity to decree 
the more complete remedy of specific performance. Amongst the contracts to 
which an order for specific performance was always regarded as peculiarly 
appropriate were contracts relating toland or an interest therein, such, for 
instance, as a contract for the sale of immoveable property, This appropria- 
teness is re-affrmed in section 12 of the Specific Relief Act, 1877, ‘so closely 
does the Indian enactment follow the English parent system on which it is 
based. : 

In the case of a binding contract for the sale of immoveable property, a 
party thereto is, ordinarily, entitled as of right to obtain specific performance 
[Vide section I2 (c) of the Specific Relief Act, 1877]. ‘‘But that right of the 
plaintiff (to specific relief) would be dependent upon his having been himself up 
to the date of decree ready and willing to perform the contract on his part”; 
[compare section 24 (b) of the Act], In other words, the aggrieved party suing 
for specific performance treats and is required by the Court to treat the contract 
as still subsisting. He has in his suit (for that relief) to allege and provea 
continuous readiness and willingness, from the date of the contract to the time 
of the hearing, to perform the contract on his part: Hipgrave v. Case (1) and 
Karsandas v. Chhotalal (2) relied on. 

It was not in accordance with the practice of the English Court of Chancery 
to award damages for breach of contract. But cases from time to time occurred 
in which, although the contract was one of which specific performance might - 
be decreed, damages were the more adequate remedy. Accordingly, in 1858, 
Lord Cairns’ Act (21 and 22 Vict. C.27) was passed, the second section of 
which empowered the Court of Chancery ‘‘to award damages to the party injured, 
either in addition to or in substitution for such specific performance”. Not- 
withstanding, however, the apparently wide terms of the Act, it was held that 
the power of the Court of Chancery to give damages as an alternative to specific 
performance did not extend td a case in which the plaintiff had by his own 
act debarred himself from asking at the hearing for specific performance, nor 
toa case in which that relief had become impossible, In the present case the 
Privy Council, upon a consideration of the history of the English and Indian 
Law onthe subject, came to the conclusion that the corresponding section 19 of 
the Specific Relief Act, 1877, must receive the same construction as the afore- 
said section 2 of Lord Caims’ Act, 1858, and accordingly in a suit for specific 
performance of a contract for the sale of immoveable property, where the 
plaintiff had during the pendency of the suit- announced that he was no longer 
either willing or ready to perform the contract on his part, the plaintiff had not 
only thereby renounced, but asfrom that moment had disentitled himself to a 
decree for specific performance, and had thus brought upon himself the untoward 
consequence that there was under the statute (i.e, the Specific Rellef , Act) in 
the circumstances of the case no power left inthe Trial Judge, without an apt 

(and sufficient amendment of the plaint, tO award the plaintiff at the hearing 
of the snit any damages at all. i 


(1) (1884) 28 Ch. D. 356 3 54 L. J. Ch. 399. 
(2)*(1923) 25 Bom. L. R. 1037 (£050). 
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Their Lordships, however. conceded that it was competent for the Court, in 
a proper case and under suitable conditions, to allow plaintiff in a pending 
specific performance suit to convert his suitinto one for the recovery of damages 
simpliciter. But they observed that the amendment was not one lightly to be 
granted, i 

The case provided forin the ‘’Explanation’’ to section 19 of the Specific 
Relief Act, 1877 (‘‘The circumstance that the contract has become incapable of 
specinc performance does not preclude the Court from exercising the jurisdiction 
confetred by this section’’) introduces an express divergence from Lord Cairns’ 
Act, as expounded in England ; See Ferguson v. Wilson (1). 


The Court has the power, im a'proper case, to allow an amendment of the 


plaint at any stage of the proceedings, as, for instance, at the trial of the action ; - 


(See Order 6, Rule 17, Civil Procedure Code, 1908), 

- Appeal No. 100 of 1926 by the Plaintiff from a decree of the 
High Court of Judicature at Bombay (Sir Norman MacLeod, C. J. 
and Coyajes, J.) dated the 5th October, 1925 reversing in part a 
decree of a single Judge of that Court, Mirza, J, dated the 2and 
January, 1925. 

The material facts of the case appear sufficiently from their 
Lordships’ judgment, The case in the High Court is reported in 
a8 Bom. L, R. 126. 

Upjohn K. C. and Meyrick Beebee for the Appellant, 

Maugham K. C., Lowndes K, C. and Raikes for the Respondent, 

The following cases were cited and discussed during the 
argument :— 

Fraser & Co. v, The Bombay Ice Manufacturing „Company (2) ; 
Karsandas v, Chhotalal (3) ; Hiperave v. Case (4); Ranchhod v. 
Manmohandas (5); Callianji Harjivan v, Narsi Tricum (6); 
Hawksley vw. Outram (7); Nabinchandra Saha Paramanich v. 
Kriskna Barana Dasi (8); Adikesavan Naidu v, Gurunatha Chetti 
(9); Wilson v. Northampton and Banbury Junction Railway Co. (10); 
Engel v. Fitch (11) & (12); Ferguson v, Wilson (13) ; Tamplin v, 
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Their Lordships’ğudgment was delivered by 

- Lord Blanesbt#¥gh :—This suit, commenced on the roth 
January, 1920, in the- High Court of Judicature at Bombay was, 
in its inception, a simple action by a purchaser for the specific 
performance of a contract for the sale of certain valuable heredita-' . 
ments on Malabar Hillin Bombay with claims for damages addi- 
tional or alternative all in terms of section 19 of the Specific 
Relief Act, 1877. The defences to the suit were that there never 
had been any concluded contract for the sale of the property ; if 
there bad been such a contract it had been entered into on behalf 
of. the defendant by an agent with no authority to bind her to its 
terms, There is in the defendant’s written statement no suggestion 
that the plaintiff's right was not aright to specific relief, if any 
existent contract binding upon the defendant was established. 
And the case, indeed, was one in which upon proof by the plaintiff 
of the facts alleged by him, he became entitled as of right under 
section ra(c) of the Act to the specific relief which he sought. 

But that right of the plaintiff would be dependent upon his 
having been himself up to the date of decree ready and willing to 
perform the contract on his part and in para g: of his plaint he 
alleged that he had throughout been so ready- and willing: 
an allegation which imports a continuous readiness and willing- 
ness up to the time of the hearing. See ger Lord Selborne, in 
Hipgrave v. Case (1). ` : 

‘On the rgth March, 1924, nine months or more before the trial,. 


` the plaintiffs solicitors formally notified the defendant to the effect 


that the plaintiff had decided to abandon’ his claim for specific 
performance : that he would, instead, at the trial claim damages 
against the defendant for her breach of contract, and that he 
assessed these damages at Rs. 7 lacs. By that time, the plaintiff 
as explained to the Board by his counsel, had found it inconvenient 
any longer to retain in readiness for completion of the purchase 
the money payable under the contract, and this was the explanation 
of his decision to convert his claim against the defendant into one 
of a character which could be successfully maintained without 
further financial strain upon himself. Their Lordships do not 
doubt the correctness of this statement, but they are not con- 
vinced that the glittering prospect of very heavy damages claimable 
in the special circumstances’ of the case may not largely have 
influenced the plaintiff's decision. 

He did not, before the trial, make any application to amend 

(1) (1884) 28 Ch. D. 356 (361). ` 
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his pleadings. The view of his advisers apparently was that he 
could maintain his new claim for damages on his plaint as it stood. 
But, on objection taken at the trial that this was not possible, 
the plaintiff's counsel then sought, and in spite of opposition, was 
permitted by the learned Judge to make in his plaintan amendment 
presumably designed, whether effectively is another matter, to 
convert the suit into one for damages for breach of contract 
only. And it was upon that footing that the trial proceeded, and 
the learned Judge being ultimately of opinion that there did exist a 
concluded contract for sale duly authorised by, and accordingly 
binding upon the defendant, and that that contract had been 
repudiated by her, made a decree dated the 22nd January, 1925, 
by which he ordered the defendant to return the deposit paid by 
the plaintiff, and further awarded the plaintiff, according to a 
measure which he explained in his judgment, the sum of Rs. 7 lacs 
as daniages for the defendant’s breach of contract. 

The defendant appealed to the High Court in its appellate 
jurisdiction. The appeal was successful. That Court held that 
the defendant’s agent had not been shown to have had authority 
to bind her by the contract alleged, and by decree dated the sth of 
October, 1925, it discharged with the costs of appeal the order of 
the Trial Judge except asto the return of the deposit, leaving 
each party to bear his or her costs of suit in the Court of first 
instance. : ` 

It is from this decree that the plaintif now appeals. In addition, 
however, to the ground just stated on which that decree was based, 
a point of great importance was broached by the Chief Justice of 
Bombay who presided. He posed the question whether even if the 
Court had agreed with the learned Trial Judge that there wasin 
existence a binding contract for sale, his award of damages 
would not still have had to be set aside for the reason that 
as the plaintiff had by his solicitor’s letter of the roth of March, 
1924, in effect intimated that he was no longer either willing or 
ready to perform the contract on his part the plaintiff had not 
only thereby, renounced, but as from that moment had disentitled 
himself to a decree for specific performance, and had thus brought 
upon himself the untoward consequence that there was under the 
statute in the circumstances of the case no power left in the Trial 
Judge to award him in the suit any damages at all, 

In his argument before the: Board counsel for the respondent 
placed this view of the matter in the forefront of his argument 
and it was fully dealt with by Mr. Upjohn in his reply for the 
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appellant. In thes’ circumstances their Lordships think, that whe- 
ther or not this appeal can be disposed of without further reference 
to it, they ought to express their views upon so important a ques- 
tion of practice now that it has been raised and fully argued. In 
such a matter certainty is more important than anything else. A 
tule of practice, even if it be statutory, can when found to be 
inconvenient be altered by competent authority, Uncertainty in 
such a matter is at best an embarrassment and may at its worst - 
be a source of injustice which, in some cases, may be beyond judi- 
cial remedy. Accordingly in this judgment, their Lordships will 
deal with all the matters in controversy to which they have referred, 
‘irrespective of the question whether the last of them of necessity 
now calls for determination at their hand. 

The respondent is the widow of a Bombay merchant. She was 
at the time of the transaction in debate resident in England, She 
then owned a valuable property on Malabar Hill, Bombay, bounded 
on the north by Gibbs Road: on the east by Ridge Road : on the 
south by Nepean Road and onthe west by the properties of a 
Mr. Dubash and His Exalted Highness the Nizam of Hyderabad. 
The property consisted of two residences—a large house and grounds 
in its north east corner, known as ‘II Palazzo”: a smaller adjoin- 
ing house or bungalow and grounds in its south-east corner known 
as “Nepean House,” with vacant land to the west, in front of the 
curtileges of both houses, and ‘separated from each by a wall built 
in a direct line across the property from Nepean Road on the south 
to Gibbs Road on the north, This vacant land, although separated 
from both residences, is apparently very conducive to amenity. 
It lies between the houses and the sea, and is, as the learned Trial 
Judge explains, ina situation whichis of the coolest and most 
highly prized in Bombay for residential purposes, 

No doubt has ever been cast upon the respondent’s title to any 
part of the property as just described, but considerable difficulties 
in relation to it as a subject of sale arose by reason of the different 
tenures on which itis held. The greater portion is perpetually 
renewable leasehold, and as to this there is no trouble. But a very 
substantial part of the whole, including in it a considerable slice of 
the house “II Palazzo” itself and a large part of its immediate 
compound, is held from Government upon a precarious tenure 
known as sanadi determinible at any time, if the land be required 


for public purposés. There is along a part of the boundary, but 
not over its whole length, a line of physical demarcation between 


the leasehold and sanadi lands, But it seems to be the fact 
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that until the actual line was ascertained by her nephew, 
Solomon Judah, and marked ona plan sent by him to the respon- 
dent on the 27th December, 1918, the actual boundaries were quite 
unknown to her. 

For some time the respondent had ceased to be permanently 
resident in Bombay and Nepean House was all that she needed for 
her own use. She desired to dispose of “II Palazzo,” which had 
become too large for her requirements. The partition of the two 
properties, however, ona sale of “II Palazzo” was apart from any 
difficulties of tenure by no means a simple matter, if, while preser- 
ving the amenity and convenience as a residence of Nepean House, 
the attractiveness of “II Palazzo” asa subject of separate sale was 
to be maintained. It is quite clear that upon the question of the 
dividing line to be fixed between the two properties on partition, 
the respondent had in her own mind a very definite objective, 
which was that while the vacant land to the west directly in front 
of the curtilage of “II Palazzo” might be sold with that house, 
the vacant land also to the west directly in front of the 
curtilage of ‘Nepean House must be retained for enjoyment 
therewith. 

The contract in suit does not fully respect that -desire of the 
respondent and the main point to be determined upon the issue 
whether the defendant is, in any circumstances, bound by its 
terms, will be whether her agent is shown to have had any authority 
to bind her to a sale of hereditaments which ‘include some of the 
last-mentioned land. 

As that agent, Solomon Judah, himself at one stage of the 


correspondence, and, as counsel for the appellant before the: Board, ` 


vouched his authority on this point by-reference to a memorandum 
by the respondent, dated from London on the rgth of June, 1917, 
it is convenient here to set forth its terms so far as they are material, 
These are as follows :— 


“32, Bruton Street, 
“London, W. I. 
“June roth, Igt7. 
“Re ‘Palazzo’ and Vacant Land on Malabar Hill, Bombay, 
“Area,—The area of the land on Malabar: Hill on which the 
large building ‘Palazzo’ stands, and also the vacant land in front 
of itso far as the ‘Nizam’s, property’ is about 30,000 (thirty 
thousand) square yards. È i f 
“Tenure.—Nearly all the land is leasehold for 99 years, renew- 
able in perpetuity on exactly the same terms, 
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“Price of Land,—Price Rs. 20 (Rupees twenty) for the land on 
the Ridge Road and Little Gibbs Road, and for down below Rs, ra 
(Rupees twelve) per square yard, both net prices. 

“ Price of ‘Palazso’,—My price for the house ‘Palazzo,’ the stables, 
coach house, etc., is Rs, 5,00,000 (Rupees Five lacs) net, exclusive 
of the land on which these buildings stand. 

“The house ‘Palazzo’ is at present let to Government, and the 
agreement will expire on the 30th of September,1918. Should 
the house be sold, six months’ notice can be given to Government. 

“To Mrs, I.E. Judah, 


“Lansdown House, 
“Apollo Bunder, Bombay.” 


Now with reference to this document there are some things 
which itis convenient at once to say. First of all there is no 
evidence at all as to the circumstances in which or the purpose 
for which it was sent by the respondentto Mrs. Judah. That 
Solomon Judah, her son, knew of its existence and was familiar 
with its terms is not now questioned, but whether he either did 
or could have relied upon it as expressing, two years and a half 
later, the respondent’s views for any purpose whatever is, in the 
circumstances, a very diffe rent question to which their Lordships 
must return, Next, reading the document, as one in which the 
respondent is describing a property she desires to sell if she can, 
the vagueness of its terms, especially when the existence and 
situation of Nepean House and its sinousdines are borne in mind, 
becomes at once apparent, 


“The land on which ‘II Palazzo’ stands,” 
“The vacant land in front of it so far as the Nizam’s property.” 
“Nearly all leasehold.” 


“About 30,000 square yards.” ` 


And this vagueness was the quality which, apparently through- 
out, struck those who read the memorandum. One nephew, who 
busied himself in an attempt to secure a purchaser, regarded it as 
too indefinite for any useful purpose. Solomon Judah’s own views 
of it will be found stated in correspondence of his to which 
reference must later be made. It is, however, the one description 
under the respondent’s hand of the property for sale to which 
the appellant cap réfer, and if it be a document then operative at 
all he has under that description, vague as it is, to.find an authority 
to sell an area which extended to as much as 31,714 square 
yards, and which included not only vacant land “in front of” 
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“TI Palazzo,” but vacant land as well, in front in.a similar sense of 
Nepean House, i 

The introduction to the business of the respondent’s nephew, 
Solomon Judah, is nowhere explained. It seems probable that 


being a solicitor and knowing from his mother of his aunt’s, the — 


respondents, desire to sell “II Palazzo” - should a satisfactory price 
be obtainable he, in the hope of earning a commission, but without 
any direct instructions or authority from the respondent, busied 
himself in efforts to find a purchaser, 

It was in a letter to Solomon Judah that, on the 4th December, 
1918, the appellant made his first offer for the property. 

This was an offer of nine lacs for 

“Mrs, Sassoon’s property at Malabar Hill known as ‘II Palazzo’ 
(area 30,000 square yards or thereabouts), Mrs. Sassoon to make 
out a marketable title. Costs of agreement and of completing sale 
to be borne half and half by vendor and purchaser. If this offer is 
accepted I shall deposit Rs. 50,000 as earnest money immediately 
on receipt of intimation of acceptance by the vendor to pay broker- 
age at 2 per cent. on purchase money. Sale‘to be completed within 
six months of acceptance of offer.” 


Their Lordships draw attention here to the appellant’s then 


stipulation as to the date of completion—an important point in 
relation to the alleged contract in suit as will later appear. 


This offer was on the same day cabled by Solomon Judah to the 
respondent, Their Lordships hope that the statement as to broker- 
age both in Judah’s cable and} accompanying letter? was merely a 
mistake, If not so, it is very significant of his attitude in the 
matter. The cable is so far as material as follows :— 


“Firm offer ‘II Palazzo’ nine lacs brokerage 234 per cent. half 
costs completion six months, deposit half lacs.” 
In his letter of even date, Judah says ; 


“If this offer is accepted the buyer will pay Rs. 50,000 as earnest 
money and complete the sale within six months from the acceptance 
of the offer. Brokerage at the rate of 234 per cent. will ‘be payable 
by you and also half the costs of completing the sale. 

“We are now waiting for your reply.” 


The respondent did not wait for that letter. Her cabled reply 


on the 16th December to the cable of the 5th was curt enough: 
“ Unaccepted.” This cable Solomon answered bya letter of the 
27th December, which is important as. showing the unfavourable 
influence of the sanadi land upon any proposed sale, and also his 
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own ignorance, notwithstanding the memorandum, of the respon- 
dent’s real wishes as to the property to be sold. 

“Befoze the receipt of your cable,” he says, “I got Neaman 
Babaji to prepare a plan of the land. From this plan it appears 


` (assuming the plan is correct) that the southern end of the main 


building stands on sanad land which is resumable by Government 
fora public purpose. The area of sanad land included in the 
compound of ‘II Palazzo’ is about 2,200 square yards, Assuming 
this to be correct the situation is wholly changed and, as a matter 
of fact, the buyer’s agent when he saw the plan said the offer was 
withdrawn.” 

Then after dealing with the popei, ‘of sale SpeMnere the 
letter proceeds :— 

“You will see from the above that a lot of things will have to be 
arranged and I will have to devote a great deal of my time before a 
sale of any can be effected. 

“I am very much handicapped in the absence of the necessary 
information and I feelas if I am groping in the dark. Can you 
send the title deeds to Bombay? If I can get any further offer in 
the meantime I shall meet you. 

“Must also. say that if any sale is effected you will ibe good 
enough to pay me Rs. 5,000, for my.troubles exclusive of profes- 
sional costs as usualas I cinnot get anything from the other 
side.” 


Their Lordships pause here to observe that there is nothing in 
the evidence to show that Solomon Judah at the date of the alleged 
contract in suit was any better informed as to the respondent’s 
wishes than he expressed himself to be at the date of that letter, 
which on this subject is in violent contrast with the statements in 
his letter of the 27th of February, 1926, to which attention will be’ 
called in its order of date. 

The next offer sent on by Solomon Judah was also from the 
appellant. It is contained in a cable of the 2st April, 1919, in the 
following terms :— 

“Firm offer ‘II Palazzo’ Eleven lacs Fifty thousand nett. Sub- 
ject to Tenure of whole land being Permanent Leasehold and 
Sonthern Boundary being line drawn through Back Wall of Hac- 


‘kham Schuas Quarters from Ridge to Nepean Road. Letter 


enclosing sketch follows. Telegraph acceptance.” 

It is difficult to understand how an offer making. such stipula- 
tions as to title was, with his then knowledge, even forwarded by 
Judah, This is one of the many matters on which no information 
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has been vouchsafed, The respondent, however, without waiting 
for the letter or the plan at once rejected the offer. “Unable 
accept” she cabled on the 24th April. The plan which was subse- 
quently received and returned by her to Solomon Judah becomes 
very important at the next stage. 

This was a cable of the 11th December, which substituting the 
word “practicable” for the word “unpracticable” apparently, in the 
appendix, a misprint, reads as follows :— 

“Your letter stating your price ‘Palazzo’ received.” [This letter 
is not produced.} “Consider practicable provided willing give 
Southern boundary as in the plan you returned, will exert on receiv- 
ing your telegram making firm offer, your final price to be accepted 
within eight days from receipt here must pay brokerage half 
costs,” 

The Southern boundary markedin the plan referred to was a 
boundary which crossed diagonally that which might fairly perhaps 
be regarded asthe compound of Nepean House to the junction 
between the Nepean Road and the wall, already referred to as 
separating the curtilege of the two houses from the vacant land to 
the west. That Southern boundary accordingly also took away from 
Nepean House every part of that vacant land. 

To this cable, the respondent’s reply of the roth December is of 
first importance, It was as follows: “Southern boundary not 
acceptable, Price eighteen lacs clear.” 

Now it seems to their Lordships reasonably plain that the 
meaning of that cable is that for “II Palazzo” sold with a Southern 
boundary that was acceptable to her the respondent would be 
willing to accept eighteen lacs clear—that is free of costs or broker- 
age—but the cable gave no authority whatever to Solomon Judah 
on her behalf to fix that boundary if it had not already been fixed 
by herself. 

What view Solomon Judah took of the cable we may not know, 
for, as later to be stated, he did not appear in the witness box, 
What he did was to go to Karachi with the appellant’s attorney and 
there, purporting to act on the respondent’s behalf but without 
further communication with her, to enter into a transaction in the 
terms of a receipt dated the zoth December, 1919, which their 
Lordships here transcribe at length :— 

“Received from Mr. Ardeshir H, Mama of Karachi a cheque 
bearing No. Boos564 dated 29th December r919*on the Central 
Bank of India Ltd. Bombay favouring Mrs. Flora Sassoon for 
payment into her account in the Chartered Bank of India Australia 
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and China Ltd. Rs, 1,00,000 (Rupees One lac) only as earnest 
money towards and in part payment of Rs, 18,00,000 (Rupees 
Eighteen lacs) net free of all costs and brokerage, being the sum 
or price at which the said Mr. Ardeshir H. Mama of Karachi has 
accepted her firm offer made through me vide telegrams exchanged 
between me and her, viz., my telegram dated Bombay 11th Decem- 
ber, 1919, her wire dated London rgth December 1919 received in 
Bombay on the 24th December 1919 (and my telegram dated Kara- 
chi 29th December rg1g), for the sale of her property known as 
‘TI Pallazzo,” and the land appurtenant thereto situated on the 
Ridge Malabar Hill, Bombay, bearing Survey Nos. 1-7165 5-7165 
and 6-7165 and admeasuring about 31,714 square yards of Govern- 
ment leasehold land and about 2,000 to 3,000 square yards of sanad 
land being portion of Survey No, 7176 as per copy plan attached 
and shown therein by boundary line coloured red. 

“Tt is agreed that a further sum of Rupees 2,00,000 (Two ° lacs) 
will be paid in part payment within three months from this date and 
the balance of Rupees 15,00,000(Rupees Fifteen lacs)within one year 
from date upon the completion of the conveyance of the property. 

“ Dated Karachilthis 2gth day of December 1919. 

“SOLOMON JUDAH. 
: “ 29-12-19," 

Now the outstanding points with regard to that receipt are these, 
First, the southern boundary of the lands sold, as there described, 
follow, except in one particular, an existing wall dividing the vacant 
land to the north from the vacant land tothe south. In one res- 
pect even, as so described, the division goes more against Nepean 
House than it need have done. Fora boundary wall to the south 
is atone point takenas the boundary instead of a second wall 
further to the north. The result is to cut off from Nepean House 
a portion of the vacant land “ina front,”—land with an access 
to Nepean Road which would have been reserved if only the 
land strictly “ in front” of “II Palazzo” had been included in 
the sale, Whatghowever is perhaps a more general criticism upon 
the parcels is that they are fixed upona basis which so far as the 
evidence goes had not before been suggested by any one and it is 
only accidental if they chance to square with any previous sugges- 
tion or instruction. The next point to be observed is this, The 
receipt is careful to express the source of Solomon Judah’s autho- 
rity. It is, as stated, to be found in the cables already set forth of 
the r1th December and.the xgth of December. There is no 
reference: it will be noted to the memorandum of the roth of 
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June, 1917, although that memorandum was subsequently alleged to 
be the basis of the whole. The third point to “be noted is, that 
just as in his offer of the 4th December, 1918, the appellant stipu- 
lates for a fixed date for completion: so in the receipt now the 
stipulation being expressed as an agreement, very exceptional præ 
visions for payment of the purchase price and as to the date of 
completion are inserted, and by these Solomon Judah, as he himself 
has agreed, had no authority to bind the respondent. 

Proceeding now with the narrative, Solomon Judah on the same 
day cabled the respondent as follows :— 

‘Your telegram received 24th. Your terms and price Eighteen 
Lacs accepted to-day By Ardeshin Mama of Karachi, Earnest 
money one Lac received. Paying Chartered Bank. Letter 
follows.” 

The respondent on the 6th January replied :— 

“Your wire of the 29th December 1919 came to hand...ses..es.. I 
am very much obliged for all yo.r trouble and as soon as I receive 
your letter I will communicate with you further on this subject.” 

Solomon Judah’s promised letter was sent on the 31st December 
_ and it contains th e following passage :— 

“Enclosed is a copy of the receipt passed by me for the earnest 
money and of the plan. Mr. Mama proposes to pay a further sum 
of Rupees two lacs, withix three months and the full balance within 
twelve months, Informed him that I had no authority or instruction 
on this point and that six months would be a reasonable period for 
completion. He however asks you to agree to the period of 12 
months as the amount is very large and no one can be expected to 
keep such a large amount free. The boundary of the land sold with 
‘II Palazzo’ has been shown by a red line............total 31,714 
square yards, the area of the sanad land is taken roughly at between 
two and three thousand square yards, ...... 

“T have to congratulate you on the completion of this sale and I 
assure you that you have received a very good price, the extra piece 
of land on the Southern boundary was a great stumbling block and 
as far as Bombay buyers were concerned they absolutely declined 
to go in for the property at all without the extra land on the south 
side, Mr. Mama also wanted the extra land, but as you have defi- 
nitely refused to give the same he has accepted your terms,” 

To this letter the respondent’s reply was by cable on the 26th 
January j as follows :—: K 

“Yours Thirty-first December. Boundary incorrect, Payment 
arrangements unacceptable,” 
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On the rst February Solomon Judah replied :— 

“Send corrected plan. Payment no difficulty,” 

To which on the sth Fonrany the defendant sent her final 
personal letter :— ` 

“Your telegram of ist inst...........reached me this afternoon 
and needs no answer as you will hear everything from Menata, 
Wadia, Shardy & Company.” 

There is only one further letter to which their Soralipsa in this. 
connection need refer. 

On the 27th February, 1920, Solomon Judah anxious to induce 
the respondent to homologate his contract wrote :— 

“I also.enclose copy of your memorandum dated the 2 sth June, 
1917, which you sent us giving particulars of the property you 
desired to sell. : I showed this memorandum to Mr. Mama at 
Karachi and he accepted your terms as mentioned in that memo- 
randum, On the basis of that memorandum I drew the red boun- 
dary line on the plan I sent you.” 

Now these are the materials by) which the Courts have been 
asked to determine whether there ever existed a contract binding 
upon the respondent, 

The events which immediately followed the EE PE .cable 
of the roth December, 1919, were that she received from Mr. 
Dubash, whose name has already been mentioned, an offer to pur- 
chase “II Palazzo” for Rs. 25 lacs, and on the advice. of her solici“ 
tors whose view after all the facts were known to them was that the 
alleged contract with the appellant was not binding upon her, tthe 
respondent entered into a contract to sell the property to Mr. 
Dubash at that - high price, the purchase to -be completed if the’ 
appellant either abandoned or failed to enforce his contract. It is 
fair to the respondent to say that she hesitated to risk this definite 
step, and thus put herself-in the position of having to escape from 
the contract alleged by the appellant, if she could. However, on 
advice, she took it, and her attitude at once alienated’ Solomon 
Judah, who at the outset became solicitor for the appellant to 
enforce his contract, but ended apparently by being estranged from 
both parties. 

One further result was that no effective evidence was called on 
either side. The appellant did not go into the box, It would have 
been useful to hear from him whether he at Karachi either heard 
of or saw the memorandum of June, 1917, which is not mentioned 
in the receipt. He might also have explained how that memoran- 
dum so useless at an earlier stage even to Solomon Judah had then 
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become so clear to them both. Nor did the respondent give evi- 
dence although every relevant fact was within het-knowledge, And 
neither side ventured to call Solomon Judah, In the result, both 
appellant and respondent united in leaving the Court to determine 
their dispute on the barest economy of material, each of them-for 
interested reasons, withholding useful information. which they 
were well in a position tosupply. If the final decision. bears 
hardly on the unsuccessful party, the blame does not rest with the 
Courts. . 
On the materials provided and: on them alone their Lordshi 
.must now determine this question of authority, They begin 
.by observing that the burden of proving that the contract sued on 
is binding upon the respondent rests with the appellant. - And 
the Board, in agreement with the Appellate Court, are of opinion 
that that .burden has not been discharged. The, appellant- has 
not proved. that the terms of the’ alleged contract so far as parcels 
are concerned were ever authorised by the respondent. No such 
authority is or can be found inthe telegrams mentioned in the 
receipt. In view of all that had happened since the memoran- 
dum of the 1gth of June, 1917,,was written, and in view of 
Solomon Judah’s statement in his detter of the 27th December, 
1918, that in the absence of necessary information he was groping 
in the dark, in view of the intimation thereby implied that the 
memorandum was of little, use to him and in view further of. the 
absence of any reference to it’in the receipt their Lordships 
cannot accept as.otherwise than a desperate attempt .on Solomon 
Judah’s part to. find authority for what he had done, the statement as 
to this memorandum made in his letter of the 27th February, 1920, 
already quoted. In the absence of evidence in support of it their 
Lordships must treat that statement as, extravagant and quite unre- 
liable. But, further, even if authority can properly be looked for 
in the-memorandum of. 1917, .their- Lordships. are of opinion that 
there is contained in it no description of the. property which could 
justify the southern boundary as fixed by the receipt of the 2gth 
“December, 191g. | 
The real conclusion, however, to which their Tonu are led 
bya careful ..consideration, of the documents placed before them 
is that Solomon Judah in signing that receipt on behalf of the 
respondent never stopped to -consider whether he had authority 
to bind her by the, parcels on which - the appellant insisted... Judah 
obtained from the appellant the price which the respondent requir- 
ed: he arranged, with him a; ; boundary ling not inconvenient and, he 
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was content to run the risk, which probably he did not regard aa 
serious, of the respondent with her other conditions satisfied 
seriously objecting to the parcels. But the respondent being 
entitled, if it was to her interest, to reject the boundary-arranged, 
she chose to reject it, The result is, that the so-called agreement 
of the zgth December, 1919, is not binding upon her. 

But thepe-is in their Lordships’ judgment perhaps even a more 
certain road, by which the same conclusion may be reached. 


Theappellant does not seek to controvert Solomon -Judah’s 
ément in his letter of the 17th March, 1920, to the effect that 


the paragraph of the receipt as to payment of the price and comple- 
tion was therein inserted by him without authority. In point of 
law therefore, for their Lordships cannot read its last paragraph 
as other than‘an integral part of the document, the receipt taken as 
a whole was never more than a counter offer by the appellant, 
which not having been accepted by the respo ndent did not mature 
into a contract. The receipt was merely a step in a negotiation 
never concluded. On this ground also, their Lordships reach the 
-same conclusion as the Appellate Tribunal. 

And but for the special circumstances set forth at the com- 
mencement of this judgment, their Lordships would be content to 


` leave the case there, 


But they go on forthe reasons already given to consider the 
very important question of practice discussed by the learned Chief 
Justice in his judgment. 

If there had been a contract binding upon the respondent would 
it have been permissible in the circumstances to restore the learn- 
ed Judge’s award of damages against her? 

The answer to this question depends upon the true construction 
and effect of the Specific Relief Act, 1877, and, in particular, ofits 
Part II, Ch. 2, which deals with the Specific Performance of 
Contracts. The Act, like the Indian Contract Act, 1872, is a code. 
The chapter in question is a codification, with modifications 
deemed to be called for by Indian conditions and procedure of 
the then existing Rules and Practice of the English Law in rela- 
tion to the doctrine of specific performance. In thé present case, 
it will aid the interpretation of. the relevant sections to have in 
mind what the English system on which the Act is based was in its 
origin and in its fullness at the date of codification, Even a 
summary account of that system—necessarily incomplete and quite 
elementary, will serve, as their Lordships believe, to throw a light 
upon certain provisions of the Specific - Relief Act, from lack of 
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which a full appreciation of their meaning hag not consistently 
been manifested. : 

According to the common law of England, the only legal right 
which arose upon the non-performance of a contract in favour of 
the party injured by its breach was a claim for damages. The 
inadequacy in many Gases of that remedy for the purposes of justice 
supplied the incentive to a Court of Conscience, as the Chancel- 

‘lor’s Court has been called, to decree, when applied to in parti- 
cular cases, the more complete remedy of specific performance. 
As a result of a long course of decisions by Chancellors and other 
equity Judges, there was gradually evolved - in England a body of 
settled principles and rules governing the exercise of that jurisdic- 

` tion, so that in course of time its limits were settled almost as 
definitely as if they had been embodied in a statute. By 1877 
and in most respects long before, this stage had been reached. It 
need hardly be recalled that amongst the contracts to which an 
order for specific performance was always regarded as peculiarly 
appropriate were contracts relating to land or an interest therein, 
such, for instance, as the contract alleged in the present case. It 
is, however, interesting to note that this appropriateness is re- 
affirmed ins. r2of the Indian Act, so closely does it follow the 
parent system, 

All this is, historically, the explanation of the fact, that in 
relation to a contract to which the equitable form of relief was 
applicable, a party thereto had two remedies open to him in the 
event of the other party refusing or omitting to perform his part 
of the bargain He might either institute a Suit in equity for 
specific performance, or he might bring an action at law for the 
breach, But—and this is the basic fact to be remembered through- 
out the present discussion—his attitude towards the contract and 
towards the defendant differed fundamentally according to his 
choice . 

Where the injured party sued at law for a breach, going, as in 
the present case, to the root of the contract, he thereby elected to 
to treat the contract as at an end and himself as discharged from its 
obligations. No further performance by him was either contem- 
plated or had to be tendered. 

In a suit for specific performance on the other hand, he treated 
and was required by the Court to treat the contract as still sub- 
sisting. He had in that Suit to allege, and if theefact was travers- 
ed, he was required to prove a continuous readiness and willingness 
from the date of the contract to the time of the hearing, to perform 


(J Oh 
* 467 
P, C. 
1928. 

w 
Ardeshir H. Mama 
v. 

Flora Sassoon. 


Lord Blanesburgh. 


468 è 
‘P.C, 
‘a8. 

Acdeahi.. ‘Mama 


Flara Sas Sassopn, 
, Lord Blanesburgh. 


THE CALCUTTA LAW JOURNAL, [VoL, XLVIII 


the contract on his part. Failure to make good that averment 


brought with it the inevitable dismissal of his Suit, Thus it was 
that the commencement of an action for damages being, on the 


_ principle of such cases as Clough v, L. & Nv W. R.(1) and Law 


v. Law (2) a definite election to treat the contract as at an end, no 
Suit for specific performance, whatever happened to the action, 
could thereafter be maintained by the aggrieved plaintiff. He 
had by his election, precluded himself even from making the aver- 


Ment just referred to proof of which was essential to the success 


of his Suit. The effect upon an action for damages for breach of.a 
previous Suit for specific performance, will be apparent after the 
question of the competence of the Court itself to award damages in 
such a Suit has been touched upon. 

Whether or not the Court of Chancery ever assumed die 
tion in the matter it was not in accordance with its practice to 
award damages for breach of contract, That was, as Lord Eldon 
said, “ purely at law.” But experience showed that cases from 
time.to'time occurred in which although the contract was one of 
which specific performance might, quite consistenly with principle . 
be decreed, damages were the more adequate remedy, and it 
became obviously expedient that in such a case the Court should 
not be compelled to send the plaintiff to law, but should be permitt- 
ed itself to dispose of the case, 

Accordingly, in 1858, Lord Cairns’ Act was passed, It is con- 
venient to cite its second section, for it .is important to note the 
correspondence of the words of that section as judicially interpret- 
ed with the provisions of Section 19 of the Specific Relief Act 
upon which so much now turns, The words, so far as here rele- 
vant, are these. 

“ In all cases in which the Court of Chancery has jurisdiction 
to, entertain an application for. . . the specific performance of 
any covenant, contract or agreement, it shall be lawful for the same 
Court, if it shall think fit, to award damages to the party injured, 
either in addition to or in substitution for such . . . specific 
performance, and such damages may be assessed as the Court shall 


.direct,” 


The limited effect of the section was not long left in doubt wide 


‘as are apparently its terms. In a series of decisions it was con- 
-sistently held that just as its power to give damages additional was 
-to be exercised in a Suit in which the Court had granted specific 


performance, so the power to give damages as an alternative to 


t+. (1). (1871). L. R. 7 Ex, 26. (2) (1905) 1 Ch. 140. 


Vor. XLVIILJ PRIVY COUNCIL, 


specific performance did not extend to a case in which the plaintiff 

had debarred himself from claiming that form ôf relief, not to a` 
case in which that relief had become impossible, In the present’ 
instance, their Lordships are disposing of a case in which the plain-- 
tiff hdd debarred himself from asking at the hearing for specific 

performance, and in such circimstances, notwithstanding Lard 

Cains’ Act, the result still was that with no award of damages—the: 
Court could award norie—the order would be one dismissing the 
Suit with no reservation of any liberty to proceed at law for damages. 

See per Lord Selborne, Hipgrave v. Case (1). In other words, the 

plaintiff's rights in respect of the contract were at an end. 

From all of which it appears that in England ina Suit like the 
present, after the appellant had written his letter of the roth March, 
1924, if that letter is to be interpreted as their Lordships think 
it should be; he could neither have obtained a decree in the Suit 
nor damages anywhere else. l ` í 

The change in this matter effected in England by the Judica- 
ture Act was one in procedure only. It enabled every Division of 
the High Court to give both legal and equitable remedies, but it 
did not alter the construction or effect of a claim framed under 
Lord Cairns’ Act see—Hipgrave v. Case (1) nor the principles upon 
which the systems now combined were before the Act, separately’ 
administered. Accordingly, an order dismissing an action for speci- 
fic performance which before the Act would have been unqualified 
remained after the Act a decree which excluded the possibility of 
legal relief. And here their Lordships would draw attention for con- 
venience sake to the definiteness with which that position is retained’ 
for India by section a9 of the Specific Relief Act. 

- Bearing in mind this statement of the existing operation of the’ 
English system at the time of the passing of the Specific Relief Act, 
their Lordships now proceed to an examination of the relevant pro- 
visions of that Statute, 

Andi first, very notable is the fact that in the Act, the distinction 
between the two kinds of action is maintained, a distinction obvi- 
ous in England where originally they had to be brought in different 
Courts, but not so necessarily called for, when, as in India, both 
legal and equitable relief may be obtained in one. The distinction 
however, is clearly indicated in section 24 (¢), which enacts that 
specific performance of a contract cannot be enforced in favour 
of a person.“ who has already chosen his remedy and obtained 
satisfaction for the alleged breach of contract”: and even more 
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directly is it manifested in section 29 already referred to which 
enacts that the dfsmissal of a suit for specific performance of a 
contract. . . . “shall bar the plaintiff's right to sue for com- 
pensation for the breach of such contract.” 

Although so far as the Act is concerned, there is no express 
statement that the averment of readiness and willingness is in an 
Indian Suit for specific performance as necessary as it always was in 
England (section 24 (4) is the nearest), it seems invariably to have 
been recognised, and on principle, their Lordships think rightly, 
that the Indian and t he English requirements in this matter are 
the same, See c. g, Karsandas v. Chhotaial (1). And with this fact 
in view, section rg of the Act becomes in the present investigation 
all important. The section is as follows ; 

“ Any person suing for the specific performance of a contract 
may also ask for compensation for its breach, either in addition to 
or in substitution for such performance, 

If in any such Suit the Court decides that specific performance 
ought not to be granted, but that there is a contract between the 
parties which has been broken by the defendant and that the plain- 
tiff is entitled to compensation for that breach, it shall award him 
compensation accordingly. Ifin any such Suit the Court decides 
that specific performance ought to be granted, but that it is not 
sufficient to satisfy the justice of the case, and that some compen- 
sation for breach of the contract should also 'be made to the plaintiff, 
it shall award him such compensation accordingly. 

Compensation awarded under this section may be assessed in 
such manner as the Court may direct. . 

ExPLANATION.—The circumstance that the contract has become 
incapable of specific performance does not preclude the Court from 
exercising the jurisdiction conferred by this section.” 

Now the close correspon dence of the terms of this, section 
with those of section 2 of Jord Cairns’ Act, coupled with the 
presence in the Act of section 24(c) and section 29 already noted, 
indicating that the old distinction in case of breach of contract 
between the equitable and the legal form of remedy is still main- 
tained and that the old conditions under which each could be 
asked for are being preseryed, lead their Lordships to the con- 
clusion that, except as to the case provided for in the explanation— 
as to which there is introduced an express divergence from Lord 
Cairns’ Act, as expounded in England—see Ferguson v. Wilson (2) 
the section embodies the same principle as Lord Cairns’ Act, 
and does not any more than did the English Statute enable the 
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Court in a specific performance Suit to award “compensation 
for its breach” where at the hearing the plaintiff has debarred 
himself by his own action from asking for a specific decree, 

And on looking at the plaint in this Suit, their Lordships can 
have no doubt, any more than the English Court of Appeal had 
with reference to the Statement of Claim in Hipgrave v. Case (1) 
that it is framed with reference to the rgth section, and that the 
alternative claim for damages thereby made is in:the plaint con- 
ditioned just as itis conditioned in the section, It follows that 
in their Lordships’ judgment there was after the letter of 19th 
March, 1924, no power left inthe Trial Judge, without an apt 
and sufficient amendment of the plaint to award the plaintiff at 
the hearing any relief at all, And they; are further of opinion, 
that the amendment in the plaint, as actually then made, did not, 
on its true construction, make any difference in this respect. For 
that amendment properly construed, did not, asit should have 
done to be effective, operate to convert the Suit into one for the 
recovery of damages for breach of contract. The retention of 
paragraph 9 of the original plaint, with its allegation that the 
plaintiff “is as he has been throughout ready and willing to perform 
his said contract,” coupled with the retention also of the claim 
for specific performance seems to their Lordships to involve that 
conclusion. Accordingly, even on the claim, as actually amended, 


there was, in their view, no power left in the Trial Judge to award’ 


damages. 

But their Lordships recognise that it was the intention’ of 
the appellant, by the amendment which he asked for, to convert 
his Suit into one for damages simpliciter, They recognise also, that 
it was the intention of the learned Trial Judge that the amendment 
he allowed should actually have that result. Their Lordships 
therefore, proceed to inquire whether the learned Judge had at 
the stage in the Suit, when he allowed the amendment, any power to 
make such an order. 

Upon this, their Lordships are of opinion that he had the 
power. Whether it was one to be exercised inthe circumstances 
is another matter. But that the learned Judge had the power 
is deducible from this consideration. Section 29 of the Statute 
as already shown, makes the dismissal of a Suit for specific 
performance of a contract a bar to a right to sue for compensation 
for breach, That enactment implies that priorto such dismissal 
the right is not barred. Here when the amendment was allowed, 
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the Suit had not been dismissed, and in their Lordships’ view there 
was thus power in* the Judge to allow to be made by amendment 
of the pending Suit, a claim that might have been brought forward 
in a new Suit then commenced, 

But their Lordships are of opinion that the intended amend- 
ment in the present case —whether rightly allowed or not—was 
allowed without any prop er appreciation of its serious effect 
upon the position of the parties to the Suit, For four years 
that Suit had been pending as a specific performance action : 
the rights in these circu mstances given to the plaintiff by section 
27(b) of the Statute, had made it impossible forthe defendant 
by unco nditional sale to deal with the property in suit. In other 
words, the plaintiff had, in effect, for four years and without any 
undertaking in damages on his part, held an effective injunction 
against the defendant’s dealing with that property in derogation of 
his claim thereto as purchaser, An amendment which deprived 
the Court of the power to compel him to accept a decree, on 
pain of having his action dismissed if he did not, was not one lightly 
to be granted. 

. In other words, that the Court should have the power of 
granting such an amendment in a proper case is salutary and 
indeed necessary. The possibility that the power will be exercised 
may, in certain cases, be the only effective check upon a defendant 
‘to a specific performance Suit, who by delay, expensive appeals and 
other devices, ‘sets himself to starve a relatively impecunious 
plaintiff into submission by making continued performance of the 
contract :on his part, beyond his power, And such a power is 
possessed by the Court in England, and i ina proper case and under 
suitable conditions it may be used, see Nicholson v. Brown, 1897 
W.N. 52. Butitis one to be most carefully and jealously exercis- 
ed in all the circumstances of each individual case and with due 
regard to its effect upon the position both of the plaintiff and the 
defendant. Ifthe defendant is to be prevented by the possible 
exercise of the power from starving a plaintiff out of his rights, the 
plaintiff must not by its ill-considered exercise, be permitted to 
turn his Suit into a gamble for himself at the defendant's expense, 
Indeed, so serious in many cases is the exercise’ of this power that 
to their Lordships it would appear to be a wise precaution for a 
Judge before allowing any such amendment in a contested case to 
require the plaint,to be actually remodelled in a form appropriate 
to an action seeking compensation for breach of contract and noth- ` 
ing else. The extent and propriety of what is asked for will thus be 


You, XLVIII.) PRIVY COUNCIL, * 493 


made apparent, and the amendment wiil be allowed or refused with P. C, 
a due appreciation of the position, p 

Their Lordships have said enough to show how dificult would 
have been the task had it been necessary for them in the present 
Gase to pronounce definitely whether or not the award of the learn- F'ore Sassoon. 


ts | 


.ed Trial Judge as to damages could stand either in whole or in part. Lord Blanesburgh. 


Further serious question as to the measure of damage chosen by 
him—to which they have not alluded—-would have also been 
involved, 

It is however, unnecessary for them to go further than they have 
done in the discussion of the question for the reason that they have 
“discussed it on principle and the propriety of the order of the 
learned Judge no longer effectively arises by reason of the conclu- 
sion reached by their Lordships on the other part of the case. 

Returning accordingly to the opinion expressed by them as to 
the non-existence of any contract between the parties, their Lord- 
ships, for the reasons given in support of that opinion, will humbly 
advise His Majesty that this appeal should be dismissed and with 
costs. 

Ranken, Ford & Chester; Solicitors for the Appellant, 

Sanderson, Lee & Co: Solicitors for the Respondent. 
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A judge should not in his charge to jury put together the presumption of in- 
nocence in favour of ag accused and the presumption in favour of the veracity of 
the testimony adduced ina Court of justice. The two propositions are in their 
nature different. 

One of the arts of the cross-examiner, if he is skilful and accomplished, is 
to show that little credit can be attached to the testimoney of a witness and the 
cross-examiner does that not only by means ofa direct attack but by means of 
eliciting from the witnesses’ mouth answers calculated to show that the witness 
is not a person who has spoken the truth. 

It is essontial that in the general observations which a Judge makes in the 
course of his charge to the jury he should be accurate and within the limits of 
what has always been allowed from time to time in criminal trial. 

The verdict of the jury cannot be interfered with except where the chargo 
taken as a whole cannot be supported. 

Where the sentence did not err on the side of severity, the High Court did 
not interfere with the order of the Sessions Judge. 

_ Appeal by the Accused under section 410 of the Code of Crimi- 
nal Procedure. 

The accused was convicted under section 304 Part I of the 
Indian Penal Code. 

The material facts appear from the judgment, 

Messrs. Sures Chunder Talugder and Surojit Chunder Lahiri 
for the Accused. 

Mr, Kkundkar (Deputy Legal Remembrancer) for the Crown: 

The judgments of the Court were as follows : 

C. C. Ghose, J.—This case has been argued at considerable 
length by the learned Advocate Mr. Taluqder, but after giving 
our best consideration to the arguments which have been advanced 
on behalf of the appellant we are ‘of opinion that this appeal must 
be dismissed and for the following reasons — 

3 The case for the prosecution, shortly stated, was as follows:— 
On the afternoon of the 3rd October 1927, the deceased Kala Mia 
found two ligads of cattle belonging to the accused Ambar Ali 
straying into his field just to the north of the bari of the accused 
and damaging his paddy crop. He took them into cus- 
tody with the object of impounding them and refused to let them 
off at the request of the accused Ambar Ali. After some altercation 
the accused is said to have struck him on the head with a lathi. 
Almost simultaneously Ambar’s nephew Abdul Aziz who is not an 
accused in this case gave blow on his head with a dao, with the 
result that he fell down unconscious on the field. He was remov- 
ed to an afl by some of the men who came to the spot on hearing 
the row and was ultimately taken to Feni in a bullock cart 
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He died shortly before sunrise when the cart reached Feni, His 
dead body was taken to the thana at Feni and the deceased brother 
Mohamed Faiz made a statement before the Sub-Inspector of Feni 
as to the cause of the death. The state ment in question was sent to 
the Sub-Inspector, Chhagalnaya for investigation, as the place of 
occurrence was stated to be within the jurisdiction of the last men- 
tioned thana, The fos? mortem examination was held by the sub- 
Assistant Surgeon of Feni and it was found that the cause of the 
death was blow on the head by means of a blunt weapon such as 
lathi. Investigation followed there after with the result that the 
accused Ambar Ali and two other men Mija Mia and Nural Huq, 
were sent up for trial. 

The accused, Ambar Ali, has been con victed by the Jury under 
part I of section 304 Indian Penal Code. The learned Judge was 
of opinion that the conviction should properly have been under the 
second part of section 304 ; and taking that view he has sentenced 
the accused Ambar Ali to suffer rigorous imprisonment for a period 
of five years and to pay a fine of Rs. 200 or, in default to suffer 
rigorous imprisonment for one year more. He has also directed 
that out of the fine, if realized a sum of Rs, 1501 should be paid to 
to the heirs of the deceased Kala Mia as compensation. 


The learned Judge’s charge to the jury has been assailed before 
us in one particular. The passage in the charge to which excep- 
tion has been taken runs as follows :—‘ As there is a presumption 
of innocence in favour of the accused, so there is a presumption of 
trothfulness in favour of the witnesses. The presumption is 
rebutted if it is shown that the witness has told an untruth. But 
that would not justify you in rejecting his evidence in toto. You will 
have to carefully scrutinize his evidence and should accept it only 
to the extent to which it is supported by the evidence ‘of other 
trust-worthy witnesses and circumstances and probabilities of the 
case.” 

The learned Advocate starts off with the broad proposition that 
it is entirely incorrect to say that there is a presumption of truthful- 
ness in favour of witnesses ; in other words, he contends that there 
is no presumption whatsoever in favour of the veracily of testimony 
adduced in Court. So far as this contention is concerned, we have 
been at some pains to find out whether the contention has any 
substance or not. It appears that from very early times it has 
always been laid down in England that testimony, given in a Court 
of Justice is presumed to be true until the contrary appears. 
Reference may be made in this connection to section 352 of the 
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well knowri work of Best on Evidence. The passage in Best is 
reproduced by Mp. Justice Woodroffe in his edition of the Jadfan 
Evidence Act (Stk Edition) at page 795 with approval. It also 
appears that the view now sought to be put forward by the learned 
Advocate was the subject of consideration in this Court in Criminal 
Appeal No. 607 of 1926 decided by Mr. Justice Cuming and Mr, 
Graham on the arst February, 1927, -The learned Judges in that 
case accepted the view enunciated in Best on Evidence ; and they 
were of opinion that there was no authority which took a view 
contrary to what was laid down in Best on Evidence. 
Of course, the learned Advocate is.right-in saying. that the way in 
which the learned Judge in this case has put it is open to excep- 
tion. The language of the learned Judge may lead to misconstruc- 
tion ‘and in our opinion. he should- not have put together the 
presumption of innocence in favour of an accused and the 
presumption in favour of the veracity of- testimony adduced in 
a Court of Justice. The two presumptions are in their nature 
different . and should not be classed together in the manner in 
which it has been done by the learned Judge in this instance. 

- The learned Advocate further contends that the learned Judge 
was in error in saying that the presumption if any, in favour of the 
veracity of testimony adduced ina Court of Justice can only be 
rebutted if it is shown that the witness in question has told an un- 
truth and argues that the presumption can be rebutted in various- 
other ways, e.g., by showing that the witness was, a person who was 
not disinterested, that the witnesses’ demeanour in Court was such 
as was not calculated to inspire confidence that he was keeping 
back something which it was in his power to impart. One of the arts 
of the cross-examiner in a trial is to show that little credit can be ~ 
attached to the testimony of a witness, and the cross-examiner, if 
he is skilful and accomplished, does that not only, if. I may quote 
a common expression, by means of a direct attack but by means of 
eliciting from the witnesses’ mouth answers calculated to show that 
the witness is not a person who has spoken the truth. _ 

But the real question is whether.the jury were prejudiced or mis- 
led by what the learned Judge said in this cage in the course of his 
charge to the jury. We have examined the charge with care and. 
we are bound to say that we can discover no traces whatsoever in 
this record of the jury having been misled in any way by what the 
learned judge statgd in the course of his charge. to the jury. It is 
no doubt essential that in the general observations which a Judge 
makes in the course of his charge to the jury he should be accurate 
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and within the limits of what has always been allowed from time to 
time in criminal trials, The learned Judge’s chatge to the jury can 
no doubt be criticised -; but the -verdict of the jury ought not to be 
interfered with except where the charge taken asa whole cannot 
be supported. In this view of the matter we think this appeal must 
fail. 

Mr. Taluqder has, however, addressed to us an argument in 
mitigation of thé sentence passed on the accused in this case. 
The sentence that the learned Judge passed in this case shows 
that he has taken into his full consideration every thing that could 
legitimately be urged on behalf of the accused, and as that sentence 
does not err on the side of severity, we think we ought not to inter- 
fere in any way with the learned Judge’s order in this case. 

The result is that this appeal must stand dismissed. , 

Jack, J: I agree, 


A, T. M. - Appeal dismissed, 


Before Sir Charu Chunder Ghose, Knight, Judge and Mr, Justice Tack, 


ABDUL BARIK (añas) ABDUL BARI AND OTHERS 
ry De 7 . 
KING-EMPEROR* 


Fury—Function of—Fury not properly considering the case. 


The jury are the only persons who can pronounce a definite opinion on the 
guilt or otherwise of the accused who are tried before them. 


The accused were tried before the Sessions Judge and jury, under sections 388 
and 304 Indian Penal ‘Code. After the Judge had charged the jury, the latter 
retired at 4-10 P M. and returned ` after I5 minutes. Their verdict was: “We 
agree with whatever opinion yon (the Sessions Judge) may form”. They woro 
accordingly directed at 4-36-P. m, to go back and bring in a proper verdict after 
“consideration of the evidence. They came back after 9 minutes and delivered 
their verdict 4s follows: They found, all the three accused not guilty under 
section 304 and by a majority of 4 to I found all the three accused guilty under 
section 328 Indian Penal Code. The Judge said himself in his finding and ; 
sentence ‘I accept this verdict although I do not agree with it.” 


* Criminal Admitted Appeal No. 536 of 1928, against the order of J, Younie 
Esq., ` ns Judge of Bakerganj, dated the 7th June, 1928. 
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‘Held, that it did mot appear from the time occupied by the jary in their 
second deliberation that’ they properly considered the case and brought in a 
genuine verdict. Hence the matter should be further considered by the Judge. 
and a fresh jury. 

Appeal by the Accused. 


The case for the prosecution was that in the evening of the 16th 
of September last, at Talukder’s Hat, the three accused persons 
administered some arsenic poison to some “Gollas” and gave them 
to the deceased Majibal Huq to eat and the latter died out of the 
effect of the same at the Bhola Hospital the next day. They were 
therefore charged under sections 328 and 304 Indian Penal Code. 


Messrs. Sures Chandra Talugder and Saroj Kumar Maiti for 
the Appellants, 


Mr. Khundkar (Deputy Legal Remembrancer) for the Crown. 


The judgment of the Court was delivered by 

C. C. Ghose, J :—In this case the accused were tried under 
sections 328 and 304 Indian Penal Code before the learned Sessions 
Judge of Bakerganj and ajury. After the learned Judge had 
charged the jury it appears that the jury retired at 4-10 P. M, and 
returned at 4-25, When they returned, the verdict of the jury was 
given as follows: Q. Are you unanimous? A, Yes, Q. What 
is your verdict? We agree with whatever opinion you may form 
(Hujurer je rai amader). The jury were accordingly directed at 
4-26 P. M. to go back and bring ina proper verdict after consider- 
ation of the evidence. They came back at 4-35 P.M. and on 
being questioned they said that they found all the three ‘accused 
not-guilty under section 304 and by a majority of 4 to x found all 
the three accused Montajuddi, Abdul Barik and Akran Ali guilty 
under section 328 Indian Penal Code. In this state of the record 
it is impossible not to feel that the jury did not properly consider 
the case at all. The jury, as has been pointed out in several cases, 
are the only persons who can pronounce a definite opinion on the 
guilt or otherwise of the accused who are tried before them. In 
this case they apparently abdicated their functions in favour of 
the Judge. No doubt, the Judge very properly sent them back, 
but it does not appear from the time occupied by the jury in their 
second deliberation that they properly considered the case and 
brought in a genuine verdict. 


We are confirmed in this because of what the learned Judge 
has said himself in his finding and sentence, namely, “I accept 
this verdict although I do not agree with it.” There is, therefore, 

e 
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all the more reason why this matter should be.further considered 


by the learned Sessions Judge and a fresh jury. 
The result is that the verdict of the jury is set aside and with 


it the conviction and the sentence and the matter must go back 
to the learned Sessions Judge for retrial before him anda fresh 
jury. 

A. T. M. Case sent back, 


Before Sir Charu Chunder Ghose Knight, Judge and 
Mr. Justice Jack, 


SADARAT SHEIK AND OTHERS 
v. 


KING-EMPE ROR* 


Fury— Empanelling of— Persons not present in Court asked to attend. 

Four out of ten persons summoned as jurors attended the Court. Two out of 
the four persons were objected to. Thereupon certain persons not present in 
Court wers asked to come to Court for the purpose of being called to serve 
as jurors. This was adopted by the Judge : i 

Held, that the persons who were asked to attend were not persons present 
in Court, and hence could not be chosen to serve as jurors. 

_ Appeal under section 410 of the Code of Criminal Procedure 
by the accused. The land on which the occurence took place for- 
merly belonged to Samichar Ghatwal. It was purchased by the 
complainant Khaliruddin from Samichar on the 2nd Baisakh 1327 
and remained in possession from that date. In the afternoon of 
the day of occurrence in 26th August 1927, Kabiruddin went to 
. the land with his labourers. They were cutting the paddy when 
Sadarat came and demanded reason for cutting paddy. Then there 
was committal of the offences for which the accused were charged 
and convicted. ’ 

Babus Sures Chandra Talugdar and Probodh Chandra’ Kar for 
the Appellants, 

*Criminal Admitted Appeal No. 295 of 1928, against the order of T, J. 
M. Nurannali Chaudhuri Esq. Additional Sessions Judge of Maldah, dated the 
15th March, 1928. 
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Mr. Kkhundhar {Deputy Legal Remembrancer) and Babu Anil 
Chandra Roy Chowdhury for Crown. 

The judgment of the court was as follows : 

In this case an objection has been taken to the empanelling 
of the jury. That objection and the grounds thereof will appear 
from the affidavit of one Hazarat Mandal filed on behalf of the 
appellants. 

It appears that four out of ten persons summoned attended 
the Court. Two out of the four persons were objected to. There- 
upon certain persons not present in ‘Court were asked to 
come to Court for the purpose of being called to serve as jurors. 
This course which has been adopted by the learned Judge is ob- 
jected to on behalf of the appellant as being one not in accor- 
dance with the proviso contained in section 276 of the Code of 
Criminal Procedure and in support of that contention our atten- 
tion has been drawn to the judgment of this Court in Criminal 
Appeal No. 743 of 1926 decided on the 23rd March 1927. We 
think that the objection must be allowed. The persons who were 
asked to attend were not persons present in Court and that being 
so, they could not be chosen to serve as jurors in the manner 
adopted by the learned Judge. 

` The result, therefore, is that the conviction and sentence are 
set aside and the case is sent back for retrial bya jury to be 
empanelled in accordance with law. 

A copy of the judgment of this Court in Criminal Appeal 
No. 743 of 1926 will be forwarded tothe learned Judge for his 
information and guidance, 


AT. M, Appeal allowed; case remanded, 
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Before Sir Charu Chunder Ghosh, Knight, Judge and 
Mr, Justice Jack, . 


KAILASH CHANDR.\ RISHI AND ANOTaER 
v. 


KING-EMB,\*ROR.* 


Charge—REvidence of bad character and Pa previeus convictions admitied— 
Evidence Act “I of 1873), Sec. 34—~Approver—Reliable cerroboration— 
Approver exonerting himself. 

Where the evidence of bad character and of previous convictions has been 
admitted contrary to section 54 of the Evidence Act, the Judge should warn the 
jury that they should exclude this part of the evidence from thelr minds and not 
allow themselves to be influenced by the accused’s admission of previous convic- 
tion for theft or by the statement of the approver that the accused used to go 
about together committing theft and burglary. 

In the absence of reliable corroboration as to the identity of the accused no 
reliance can be placed on the approver’s statement incriminating them especially 
as he exonerates himself, in part contradicted himself and in parts his story being 
grossly improbable. š 

Appeal by the Accused under section 410 and Reference under 
section 374 of the Code of Criminal Procedure, 

The accused were convicted under sections 395, 120 B and 
364 Indian Penal Code, 

The material facts appear from the judgment, 

Mr. G. G. Bhuiya (Counsel) for the Accused, 

Mr, Khondker (Deputy Legal Remembrancer) and Mr, Sachindra 
Nath Banerjee for the Crown, 

The judgment of the Court was ag follows : 

The prosecution case is that the two appellants Kailash and 
Saman with 3 others seized and carried of Modhu Sudhan Rishi 
in a boat on the 2nd of November last at about 8-30 p.m. at Brah- 
manbaria and thereafter robbed and murdered him, The appel- 
lants have been convicted under section 396 Indian Penal Code 
and sentenced to death and also under section x20 B Indian Penal 
Code and under section 364 Indian Penal Code. The learned Coun- 
sel for the Crown admits that in two respects this trial has been 
defective. Inthe first place evidence of bad character and of 
previous convictions has been admitted contra ry to section 54 of the 
Evidence Act, and secondly the examination of the accused under 


*Capital Sentence case No. Io of 1928 and Criminal Appeal No, 309 of 1938 
against the order of N. L. Hindlay Esq, Sessions Judge of Tippera, dated the 
aist March, 1928. 
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section 302 Indian Penal Code goes beyond the scope of that 
section being in the nature of a cross ex amination. 

On the first of these grounds this case would in any case have 
to go back for retrial inasmuch as the learned Judge failed to 
warn the jurors that they should exclude this part of the evidence 
from their minds and not allow them selves to be influenced by the 
accused Kailash’s admission of previous convictions for theft, or by 
the statement of the approver that the accused used to go about 
together committing thefts and burglary and this evidence may have 
influenced the jury adversely to the accused, 

It remains however to consider whether in the circumstances 
of the present case a retrial should be ordered, 

A careful consideration of the evidence indicates first that the 
evidence of the approver is unreliable ; second that there is no reli- 
able evidence that the appellants were identified as amongst the 
men who abducted Madhu Sudhan ; third that the circumstantial 
evidence is not sufficient to warrant the conviction of the 
appellants, 

The approver is the first cousin of the widow of Sudhan. He and 
Mohan were on the best of terms and used to frequent each other’s 
houses yet he says he joined, a t the request of the other accused 
in this conspiracy to murder Madhu Sudhan because the latter was a 
witness against the accused Saman in a theft case, (in his confession 
the approver said it was a Civil suit) bronght by Dukhai. This 
alleged motive appears to be non-existed, for Dukhai has not been 
examined, and the approver’s stat ement has received no corrobora- 
tion from the prosecution evidence. The approver says that the 
four accused came to his house beforehand and told him that they 
proposed to way lay and murder Madhu Sudhan and take away 
what he had with him; but he subsequently says that it was only 


when Madhu Sudhan was actually brought to the boat that he 


realized that the object was to rob him, and that he did not know 
that they intended to take S udhan’s life till they drew the dao that 
he was deceived into going and was not a willing participant in the 
murder. He says Kailash threatened him, saying that if he inter- 
fered he would be murdered and he kept quiet out of fear. Thus 
he tries to enonerate himself, and does not admit his own guilt, 
The Inspector says that it was after he had shown the approver 
things found in his house that the latter confessed. But the only 
possibly incriminating thing found in the approver’s house was a 
dao on which there were brownish stains, The Chemical Examiner 
subsequently found that these were not blood stains, Another exam- 
e 
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ple of the approvers mendacity in his statementeregarding the hide- 
trade. To explain the money found in their possession the accused 
say that they made it in connection with their trade in hides. The 
informant Haridas says that the accused Kailash lives jointly with 
his father and has a hide business and that the other accused also 
had a hide business up to the last Bakrid. The approver’s state- 
ment therefore that the accused have not had any such trade for 
the last 4 years appears to be false. 


As regards the occurrence the approver’s evidence is improbable 
in parts, It has been contradicted by other prosecution evidence 
in important points and has not been corroborated in other points 
where one would have expected corroboration. 


The prosecution case is that Madhu Sudhan alighted from the 
train at Brahmanberia about 8 p.m. It is said he was followed 
from the station by Kailash and Saman ; seized in a lane near the 
river ghat by Kailash, Saman and Piyari and carried by them to 
Kailash’s boat—(the boat keeping close to ghats at which there 
were people instead of in the middle of the river which is roo yard 
wide) in which he was taken 134 miles down the river which 
passes through the town. Then his throat was cut and his 
body was thrown out of the boat and sank in the water, 


The approver says Madhu Sudhan was making a groaning noise 
the whole way down the river though he was gagged and held down 
by 3 of the accused(some of the witness es say he was making a very 
loud noise), Inspite of this no attempt was made to follow the 
boat though there were boats lying in the river at the time within 
roo yards of the starting point, just after the accused’s boat passed 
the boat of the witnesses Debendra and Mohendra who questioned 
the accused as to the noise, Madhu Sudhan was able to make 
an appeal for his life but still did not cry out for help though the 
approver does not say that he was threatened or warned not to do 
so, Another curious point is that the accused did not make any 
attempt to ascertain whether Madhu Sudhan had any money in 
his possession before his throat was cut through they could of 
course have easily done so. Again it seems improbable that after 
the murder the accused should have returned to their houses 
immediately though they heard the ‘go/emal in the village and 
though on his way to his bari the approver found that there was 
a baitak being held there in which ther“# were police officers and says 
that he was immediately arrested! ie by his “brother” Chandi. 
He had the dao with which Madhu) Sudhan was killed in his hand 
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and does not explaiy why it was not seized at the same time but was 


` some days later préduced by his daughter from: his house. 


There are obvious improbabilities in this story. Now let us see 
to what extent it is corroborated. 

Witness Chand Mean met the accused Kailash at the station and 
the latter, apparently quite unnecessarily, informed him that he was 
awaiting there fora man. Chand Mean further says that while he was 
having tea there, he saw the accused standing with his back towards 
him and recognised Saman by the gamcha he was wearing, The 
witness says, that when he heard of the crime he mentioned having 
seen the two accused there to Malu. Malu has not been examined 
to corroborate this. 

The next witness to see the accused is Abdul Momin a boy of 
14 years, He met Madhu on the road and spoke to him, and 50 or 
6o cubits further on he met Saman and Kailash going in the same 
direction as Madhu, When he heard of the arrest of the accus- 
ed he informed Bishnu of what he had seen Bishnu has not been 
examined to corroborate him and there is no corroboration of this 
evidence. The next witness is Bonamali, Hearing a sound des- 
cribed as ‘do šh he ran out of a shop on the Tan Bazar Road 
and on nearing the river saw a man being carried into an open boat 
by 3 men. He asked what was wrong but got no reply, Dukhai 
was with Bonamali at the time but Dukhai has not been examined. 
A few minutes later Hari Mohan and others came up, Hari Mohan 
sawa man being held dow nin the boat by 3 men, while 2 others 
were rowing. He also called out to them but got no reply. The 
approver only alludes to one man having challenged ‘them at this 
point, Both Bonamali and Haridas say that they recognised the 
accused Kailash and Saman. Bonamali says he told the people 
that came up that he had recognised Saman and Kailash, Hari 
Mohan says he told no one until he deposed before the senior Sub- 
inspector 134 hours later. He says he did reveal the names 
because ‘he was not asked and it did not strike him to tell the 
names earlier, and this although both he and Bonamali immedia- 
tely after they had seen the man carried off came to the place 
where the bundle of clothes etc. dropped by Madhu was lying and 
spoke to those who had collected there. It was just after this 
that Haridas, brother of Madhu identified the bundle as Madhus and 
went off to the thana but did not mention there that Kailash and 
Saman had been „identified. 


The next witness is Girish who was at lower ghat, His atten- 
tion was attracted by strange sound from boat and iaeeing three 
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men holding another down ‘in the boat asked what was wrong.’ 
Kailash said one of them had been drinking. Girish only recognis- 
ed Kailash by his voice though the boat passed at a distance of 
Ir or 12 cubits, whereas Bonamali says he was able to recognise 
the 2 men from a distance of 20 or 25 cubits. Hari Mohan and 
Bonamali came there and asked Girish if he had seen any boat 
passing. Girish told them he had but apparently did not tell them 
he had recognised Kailash, nor do they or any one else corrobo- 
rate: him, 2 i 

After that witnesses Debendra and Mohendra in their boat hear- 
ing groans from the accused’s boat asked Saman what the noise was 
and were told that one of them had been drinking. The boat pass- 
ed at a distance of 8 or ro cubits and they say they recognised all 
the accused. The approver says he can’t remember if there was any 
talk between them and Mohendra and Debendra and adds “they 
did not ask us anything.” Debendra says 3 of the men were hold- 
ing another down and there was a loud noise of groaning. Mohendra 
on the other hand says the groaning man was making no efforts 
to getup. Further on witnesses’ Ganesh and Bipra say that they 
were in a boat and passed the accused’s boat at a distance of 10 or 
15 cubits and recognised them all. Hearing sounds from the 
accused’s boat Bipra asked what it was about? Kailash and Saman 
replied that one of their member had been drinking and they were 
taking him to Bhadughar where their sisters husband lived. The 
accused have in facta brother-in-law at Bhadughar. Is it likely 
then that the accused would have given this information to Ganesh 
and Bipra just before they were going to commit a murder or is it 
likely knowing apparently that they had been identified, that they 
would commit a murder immediately afterwards ? The moon was 
still fairly high at the time we are told. The approver says that 
they met no boat except that of Debendra and Mohendra on the 
way and his evidence therefore flatly contradicts'that of these two 
witnesses, Debendra, Mohendra, Bipra, Ganesh are all closely 
related to each other and to’ Madhu Sudhan. Ganesh met the 
informant Haridas after this but did not tell him what they had 
seen. Bipra‘did not tell him till 2 days later, Both these witness- 
eslive close to Haridas. : 

The approver states that after the body was thrown out of the 
boat and at the same place 3 Kaibartas questioned them as to what 
they were doing there. They said nothing, but #hen asked where 
they lived said they were men of Bhadughar. Corroboration by these 
Kaibartas would have given important support to the prosecution 
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case and we haye no*evidence as to whether they were untraced 
or why they have not been examined. There were lamentations at 
Hari Das’ house that night and many of the villagers including most 
of the witnesses collected there to discuss what had occurred and 
yet Haridas says “ I did not hear even next day of any one recog- 
nising the accused or my brother. I do not know even now of any 
one recognising my brother or the accused inthe act of his being 
taken off.” Again witness Chandi Charan whose bari adjoins that of 
Hari Das says “we did not hear that day or later that the accused 
were recognised in the act of running off with Madhu.” Another wit- 
ness Sadhu Charan Chaukidar says “I did not hear the people when 
they returned say that any of the present accused had been recog- 
nised as running off with Sudhan.” Sub-inspector Subarna Kumar 
Bose was deputed to make the preliminary investigation. He says 
that‘after searching the accused’s houses at which the accused ex- 
cept Kailash were present, he made a list of the things seized and as 
long as he was there he did not hear who took Madhu Sudhan 
away. He got back to the thana (3 mile distant) with the accused 
and the things at 5 a.m. He did not enquire from any one if the 
accused had been recognized when they were taking Madhu into 
the boat. Finally we come to witness Rebati. He was present at 
the investigation that night and was at the starting ghat with 
Banamali and Hari Mohan when they say they identified Saman 
and Kailash and also spoke t o Girish at the ghat whence he identi- 
fied Kailash. He says “I did not hear that night that the people 
who had run off with Madhu Sudhan had been recognized.” There 
is no suggestion that any of these witnesses are hostile to the 
prosecution and yet the learned Judge omitted to draw the atten- 
tion of the jury to these very important statements in favour of the — 
accused. The circumstantial evidence connecting the accused with 
the occurrence is very meagre. The most important items are:—(1) 
A black bordered blood stained dhuti which Darsha (P. W. 15) says 
belongs to Saman, was found on the water hyacinth in the water 
near the jam tree shown in the map, The approver says the 
jam tree is to the east of the place where the body was thrown out 
and that after they had gone x kani further south Saman threw out 
his dhuti with which he had wiped blood off the boat. Had the 
dhuti been thrown out there it could not in the ordinary course 
have travelled to the jams tree against the current of the river. 
Darshan has not bxplained how he was able to identify the cloth 
and there is no other evidence as to its identity. Saman donies 
that it is his. (2) The ten rupee notes found in the house of the two 


Vor, XLVIIL] HIGH COURT, 


appellants, Subarna Sub Inspector says he searched the houses 
of the accused on the night of the occurrence bat the search lists 
show that only Saman’s house was regularly searched that night. 
Kailash’s house was not searched until 2 days later. Had Kailash 
been actually identified amongst the abductors it is strange the 
search should have been delayed 2 days, if it was to serve any pur- 
pose, but in the circumstances it does not appear that the accused 
had any opportunity to hide anything in their houses for, from about 


8-30 r.m. when the accused were found absent from their houses by- 


the Chaukidar,.their houses were watched and they were apparently 
arrested on their arrival except Kailash who came to his house 
openly at dawn after the arrest of his son and was not arrested then 
but subsequently in the town atga.m. Ofthe ten rupee notes 
found in Saman’s house 15 were found in an open box, and 9 
in a double locked box underneath it. Then two days later 30 
were found buried in a tube near the ‘paikhana’, Had the 
notes been the proceeds of the robbery we would have expected to 
find them all buried together but he had had apparently no oppor- 
unity to so bury them. Kailash arrived at his house after his son the 
accused Piyari was arrested and in the circumstances it is not likely 
that-he would have concealed the notes stolen from Madhu Sudhan 
in his house especially as he was not arrested tillsome hours later 
in the town. 

(3) Then as regards Kailash’s boat there is no corroboration 
of the Sub-Inspector’s statement that he found it inthe High land 
to the east of the accused baris. Kailash says it was not found 
there and that he had gone in search of it as it was not at the ghat, 
The approver says that there was profuse bleeding in the boat 
when Madhu’s throat was cut. The Sub-Inspector says the blood 
was not dry when he found the boat. Pieces of wood sawn from the 
boat bearing blackish stains were sent to the Chemical Examiner 
but he could detect no blood on them. 

(4) Inspite of their statement that they were at home that night 
it appears to be established by the prosecution evidence that 
the appellants, as well as the other accused, were out and that 
Kailash did not return home till dawn and Saman did not return 
till about 1-30 a. mM.. Also Kailash’s boat was missing. These 
circumstances are certainly suspicious but if any reliance can 
be placed onthe evidence of the approver it was an uncommon 
thing for them to be out at night and, though they may not have 
been lawfully engaged, it, does not, of course, follow that they 
were responsible for the abduction and murder of Madhu Sudhan, 
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Thus the circumstantial evidence connecting the accused with 
the abduction and, murder is quite inconclusive . Had the iden- 
tity of the dhuti been established it would have beena very 
important piece of evidence, but it was apparently an -ordinary 
cloth without any special marks and it would be unsafe to rely 
on the evidence of the single witness Darshan an uncle of the 
deceased and brother of the witness Bipra who has given eviden- 
ce for the prosecution which seems to be false. The approvers 
story, with the exception of the meeting with the Kaibartas, 
has the appearance of a statement built up from known facts for 
there can be no doubt that Madhu Sudhan was abducted on his 
way from the station at the place where his bundle was found and 
carried down the river in a boat and thrown into the river 
with his throat cut, but there appears to be no reliable evidence 
that the men who perpetrated the crime were identified in view 
of the statements of Haridas- and others showing that the men 


- who abducted his brother were not recognised. In the absence 


of reliable corroboration’as to the identity of the accused no re- 
liance can be placed on the approver’s statement incriminating 
them especially as he exonerates himself. He has in places contra- - 
dicted himself, and his story isin parts grossly improbable, 

From the rst information it appears that the accused were 
suspected on the ground that they were (in the words of- Haridas) 
men of “very vicjous character” and were found absent from 
their houses that night. The informant says that “though outward- 
ly there is no enmity they look upon us with envy.” The accus- 
sed Kailash, Saman and Jagat are brothers and Piyari is Kailash’s 
son, Kailash says that they have incurred the enmity of the villagers 
because they do some business and earn rioney easily and so the 
villagers envy them. Both parties trade in hides and itis not im- 
probable that there is trade rivalry between them, The motive 
for the murder was most probably imply robbery, but it was not 
suggested in the rst instance when the accused were suspected of 
the abduction that their object was robbery. The informant 
Haridas said “ I cannot say now for what purpose they have taken 
away my brother.” 

In the circumstances we do not think that the case should be 
retried. The conviction and sentences of the appellants are set 
aside and they are acquitted, 


A.T. M. ʻ Conviction and sentences set aside. 
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Limitation-— Family settle mant—Dispute— Possession, when adverse-— Regulations 
Hl of 1793 and II ef 1805—Means by which atquisition took place—Remedy 
barred. ' 


_A partition or a settlement ofa disputed or doubtful claim isa valid and 
binding agreement between the parties thereto and the parties themselves or 
those that claim under or through them are not permitted to deny, ignore or 
resile therefrom. On equitable principies such partition or settlement is also 
binding on persons, who, though they may not have been either parties thereto 
or have derived their interest from such parties, have acted upon it or have 
derived some benefit from it. 


The parties should dona fide consider that there isa question to be decided 
between them, for no compromise would be good if it ultimately turned out 
thal there was no doubt upon the point which was made the subject of the 
compromise: Løcy’s case (1). This involves that there should have been a 
full disclosurs of the facts, 


The settlement should be honest settlement of an existing dispute which 
must not be manifestly siira vires of the parties to settle: Dizen v. 
Evans (2). 


Possession to be adverse must be founded on aclaim of title, because 
possession without a claim of title would in law be treated as the possession 
of the true owner and not as adverse to him. 


Under the Regulation so far as the original acquisition of the possession is 
concetned it is necessary in order to take it out of thera year’s rule that the 
acquisition should have been ‘'by violence, fraud or any other unjust or dis- 
honest means whatever.” The intention of the legislature was to look to the 
means by which the acquisition took place and not the merits of the acquisition 
itself, 


Under Regulation III of 1793 read with Regulation II of r805,‘adverse 
possession for the prescribed period not merely bars the remedy but gives title : 
Shih Chunder v. Sib Kissen (3). 


N 


# Appeals from Appellate Decrees Nos. 404 and 496 of 1926, against the 
decree of H. K. Neogi Esq., Ist Additional District Judge of Dacca, dated the 
17th August, 1925, modifying that of Babu Satyendra Nath Guha, Subordinate 
Judge, Ist Court, at Dacca, dated the 9th March, 1921. ° 

(1) (1853) 4 DeG. M. & G. 356. (a) (1872) L. R. § H. L. 606, 

(3) (1854) ! Boul. Rep. 70, 
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Crvin. Appeals by the Defendants in S, A. No. 404 and by the Plain- 
pres tiffs in S. A. No. 496. 
hantin are Suit for declaration of title and for recovery of possession, 
Hri duane da The material facts appear from the judgment, 
Bhattacharjee, 
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_ Mr. Jogesh Chunder Roy, Dr. Radha Benode Pal, Messrs. 
Birendra Kumar De and Jitendra Mohan Banerjee for the Appellants 
in No, 404. i 

Mr. Brojolal Chakravarty, Dr. Naresh Chandra Sen Gupta, 
Messrs, Atul Chandra Gupta, Charu Chandra Chowdhury, Jatindra 
A Nath Sanyal and Urukram Das Chakravarii for the Appellants in 

No, 496 and Respondents in No. 404. 


No one for the Respondents in No 496. - 


C. a. V. 
The judgment of the Court was as follows -— 
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One Ramananda Bhattacherjya was the original owner of an 
8 annas share in’ certain properties which is the share involved 
inthe present suit. He left six sons of whom two were Parama- 
nanda afas Mrittunjoy and Brahmananda aljas Rajnarain, Para- 
mananda left a son Kalikananda, Kalikananda had two wives by 
the first of whom he had ason Krishnananda, who died in r250 
B, S, (=1843). By his second wife Rajmoni, Kalikananda had 
two daughters, Uma Sundari and Bama Sundari. Rajmoni died 
in 1267 B. S. (=1860). Uma Sund ari died in 1276 B. S. (= 1869) 
leaving ason Ananda Mohan who died in 1312 B.S, (= 1905). 
Defendants 1 to 3 are three of the widows of Ananda Mohan. 
Defendant No. 4 is a daughter ef Ananda Mohan by another 
widow who is dead, and the husband of the defendant No. 4 is 
defendant No.7. Bama Sundari died in 1322 B. S. (1916) leaving 
a daughter who is defendant No. 5, and the daughter of the latter 
is the defendant No. 6, Brahma nanda’s son was Harananda who 
left two sons, Biswananda and Bod hananda. The plaintiffs who 
are four in number are the sons of Biswananda. 

The following facts have been found, and are not now disputed : 
The 8 annas share of Ramananda descended in halves to Krishna- 
nanda onthe one hand and MHarananda on the other, and on 
Harananda’s death his 4 annas share was inherited by his sons 
Biswananda and Bodhananda. Since Krishnananda’s death in 1843 
his 4 annas share in the properties remained in the possession of 
Rajmoni till her death in 1860. In 1862, after Rajmoni’s death, 
Bodhananda instituted a suit against Rajmoni’s daughters Uma 


-Sundari and Bama Sundari for recovery of possession of the said 


4annas share, This suit ended ina compromise, and a decree 
based thereon, by which Uma Sundari and Bama Sundari relin- 
quished their right toa ro gandas share in favour of Bodhananda 
and Biswananda, the latter of whom . however was nota plaintiff 
to the suit though he was a party defendant therein, and they 
retained the remaining 3 annas ro gandas share of which they were 
in possession. In 1865 Uma Sundari’s son Ananda Mohan instituted 
a suit against Biswananda and Bodhananda to set aside the afore- 
said compromise and the relinquishment of the ro gandas share, 
There was a compromise out of Court in that suit by which the 
relinquishment of the ro gandas share was confirmed. 

In 1918, that isto say about 18 months after the death of 
Bama Sundari, thé plaintiffs instituted the present suit alleging 
that Rajmoni having been in adverse possession in respect of the 
said 4 annas share from 1250 B, S, (= 1843), i. e the death of her 
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step son Krishnananda down to her death °jn 1267 B. S. 
(=1860)—adversely to their grand-father Harananda, and after 
Harananda’s death to their father and uncle Biswananda and 
Bodhananda—had acquired an absolute interest, therein as her 
Ajautuka Stridhan and the plaintiffs as the nearest reversioners 
on the death of Rajmani’s daughters Uma Sundari and Bama 


Sundari are entitled tothe 3 annas ro gandas which they were - 


in possession, They prayed for declaration of title and recovery 
of possession of that share. 

The defendants’ case, on the merits, wasthat the 4 annas 
share which Rajmoni possessed in her life-time did not belong to 
her step-son Krishnananda alone, but also to Ratanmani and 
Gangamani the widows of two of the other sons of Ramananda, 
and that she possessed the said share with the permission of 
Harananda and, after Harananda’s death, of Biswananda and 
Bodhananda and further that her possession did not extend for the 
statutory period necessary to confer title on her. 

Two of the properties in suit namely Nos, 14 and 15 were given 
up in the course of the suit for reasons which do not concern us. 
The Munsiff decreed the suit in respect of the remaining properties 
declaring the plaintiff’s title to 3 annas share therein and giving 
them possession thereof. The Subordinate Judge has on an appeal 
by the defendants reduced that decree by a moiety. From the 
decision of the Subordinate Judge two appeals have been preferred. 
S. A. No, 404 of 1926 has been preferred by the defendants Nos, 
1,2, 5 and 8. S.A. No. 496 of 1926 has been preferred by the 
plaintiffs Nos. 1, 2, 3. 

The findings of the lower appellate Court on the merits are: 
that Rajmoni wasin adverse possession from 1250 B, S. (= 1843) 
to 1267 B. S. (=1860), thatis tosay for nearly 17 years; that 
the plea that she was in possession on behalf of Ratanmani and 
Gangamoni and that such possession was with the permission of 
Harananda, and after him, of Biswananda and Bodhananda, was 
not true ; that there is nothing to indicate that she was in posses- 
sion of a limited interest and not ofa full and absolute interest ; 
that the adverse possession began when Harananda was alive but 
was suspended by reason of Harananda’s death and his sons 
Biahwananda and Bodhananda being minors, that is recommenced 
‘when they attained majority, and that on calculation such adverse 
possession was fora period of x2 years or more’as regards the 
share of Biswananda but not'as regards the share of Bodhananda, 
On these findings the learned Additional District Judge gave the 
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plaintiffs a decy8e in respect of a half of 3 annas ro gandas 
share, 

The defendants who are the appellants in S. A. 404 of 1926 
contend : rst, that the compromise in the suit of 1862 represents 
a bona fide family arrangement and the plaintiffs are not competent 
to go behind it ; and, that under the law of limitation as contained 
in the Regulations then in force the possession of Rajmoni cannot 
be regarded as adverse which could ever ripen into title ; 3rd, 
that the findings of the Subordinate Judge as regards the period 
over which Rajmoni’s possession extended as against Bishwananda 
are Mere surmises and are not based onany real materials ; and 
4th, that in any case Rajmoni’s possession was only that in respect 
of a limited interest and consequently she never acquired any 
share as Ajautuka Stridhan to which the plaintifs can possibly 
succeed, 

The plaintiffs who are the appellants in S. A. 496 of 1926, 
contend that Rajmonj acquired a title by adverse possession both 
against Bishwananda and Bodhananda as at the date of Rajmoni’s 
death a suit instituted by them would be governed by Act XIV 
of 1859 and under section 11 of that Act time which had begun 
to run against Harananda would not cease to run by reason of his 
death but would continue to run against Bishwananda and Bodha- 
nanda even during their minority. It willbe convenient to deal 
with the contentions of the appellants in S. A. No. 404 of 1926 in 
their order and to deal with the contention of the appellants in 
S. A. No. 496 of 1926 along with the second of the contentions in 
the former appeal. 

As regards the first of these contentions, it cannot be disputed 


. that a partition ora settlement of a disputed or doubtful claim is 


a valid and binding arrangement between the parties thereto and 
the parties themselves or those that claim under or through them 
are not permitted to deny, ignore or resile therefrom. On equit- 
able principles such partition or settlement is also binding on 
persons; who, though they may not have been either parties 
thereto or have derived their interest from such parties, have 
acted upon it or have derived some benefit from it. The principles 
governing such cases have been explained in a long series of deci- 
sions of the Judicial Committee : Rajender Narain v. Bijoy Gobind 


: (1) ; Hetnarain v, Modenarain (2) ; Gajapathi Radhika v, Gajapathi 


Hare Krishna (3); Mautapha v. Biswant (4) ; Girinder Chundar v, 


(1) (1839) 2 M. I. A. 181. (2) (1859) 7 M. L A. 31r. 
~ (3) (1870) 13 MÉI A. 497. (4) (1871) 14 M. l, A. 24- 
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Trailakhyanath (1) ; Muhammad Imam Ali v. Hossein Khan (2); 
Khuni Lal v, Gobinda Krishna (3). There are nfimerous cases in 
which Courts in this country have or have not applied these prin- 
ciples and no useful purpose would be served by discussing them 
here as the facts of none of those cases are identical with the 
facts that we have to deal with, On examining the principles it 
appears that the circumstance that Uma Sundari and Bama Sun- 
dari were limited owners at the time would not make the settlement 
any the less binding if the other requisites of validity of the 
settlement are present. One of the requisites to call this equitable 
doctrine into play is that the parties should have been parties to 
the settlement or should claim under or through such parties or 
should have acted on it or derived some benefit under it; but 
here the plaintiffs cannot be treated as coming under any of these 
categories at all as they are not claiming under their father or 
uncle but as reversionary heirs to Rajmoni and the ro gandas share 
that they are in possession of, they say are entitled to, as such 
reversionary heirs. Then, as pointed out by Turner L. J. in 
Lucy's case (4) the parties should Joma fide-consider that there is 
a question to be decided between them, for no compromise would 
be good if it ultimately turned ont that there was no doubt upon 
the point which was made the subject of the compromise. 
This involves that there should have been a full disclosure of the 
facts ; but in the present case it does not appear that the question 
whether Rajmoni hador had not acquired the share as her 
Ajautuka Stridhan by adverse possession was at all raised, and if 
it is now found that she did, that would, in our opinion, affect the 
bona fde of the settlement, Moreover even if this question was 
raised, the settlement would be regarded as slira vires of the 
parties because Biswananda and Bodhananda would not have any 
subsisting rights at the time and would offend against the dictum 
of Lord Westbury in Dixon v. Evans (5) that it should be an 
honest settlement of an existing dispute which must not be mani- 
festly s/fra vires of the parties to settle. For these reatons we 
are of opinion that the first contention of the appellant cannot be 
allowed to prevail, 

In support of the second contention that adverse possession 
could not confer any title on Rajmoni reference has been made 

(1) (1892) L, R, 21 I. A, 35; L L. R. 20 Cale. 373. 

(2) (1895) L. R. 25 I, A, 16%. : 


(3) (1911) L. R. 38 I. A, 88313 G, L. J. 575. 
(4) (1853) 4 Deg. M. & G. 356, (5) (187a) L. R. 5 He L. 606. 
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Civit. * to Reg. III of 1793, Sec. 14 and Reg, II of 1805, Sec. 3 clauses 


1,2 and 4, and it has been contended that the limitation of 13 


. years fixed by the former provisions was declared by the latter as 


not being applicable to private claims of right to immoveable 
property if the person in possession shall have acquired possession 
by violence or fraud or by any other unjust or dishonest means 
whatever. It has been argued that upon the findings .of the 
Subordinate Judge Rajmoni’s possession was of this character and 
that therefore a suit by Bishwananda or Bodhananda for recovery 
of possession would not be barred by the ra years’ rule. It has 
also been contended that under the Regulations so long as they 
were in force it was the remedy that would be barred by lapse of 
time ; and that asthe Limitation Act XIV of 1859 did not gcme 
into force till the rst January 1862, by the combined operation of 
section 18 of that Act and section r of Act XI of 1861, on the 
death of Rajmoni in 1860, the remedy of Biswananda and Bodha- 
nanda would not have been barred, Against all this the plaintiffs 
have contended (and that is also their substantive contention as 
appellants in S. A. No. 496 of 1926) that at the time of Rajmoni’s 
death in 1860, it was Act XIV of 1859, that was in force, and as 
time had already begun to run against Harananda, it should, under 
section 11 of the Act, be regarded as having continued to run 
notwithstanding Harananda’s death, 


Now Regulation II of 1805 makes a distinction between 
bona fide and mala fide possession,—~a distinction borrowed from 
the Roman Law and the prevailing law of Continental Europe as 
wellas tosome extentof America and possibly also from the 
Hindu Law. In dealing with this matter it is necessary to bear in 
mind the difference between possession founded on title, and 
possession founded on a claim of title. Possession to be adverse 
must be founded on a claim of title, because possession without a 
claim of title would in law be treated as the possession of the 
true owner and not as adverse to him, What is meant by the terms 
used namely “possession acquired by violence, fraud or by any other 
unjust or dishonest means or that the property claimed had been 
so acquired by any other person from whom the actual occupant 
derived his title and was not subsequently held for r2 years under 
a fair title believed to convey a right to possession and property” 
is sufficiently explained by the preamble to that Regulation. 
Under the Regylation so far as the original acquisition of the 
possession is concerned it is necessary in order to take it out of the 
13 year’s rule that the acquisition should haye been “by violence, 
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fraud or any other unjust or dishonest means whatever.” The 
intention of the legislature was to look to the means by which the 
acquisition took place and not the merits of the acquisition itself, 
Rajmoni may not have had a title,—indeed no trespasser will have 
any,—but if she acquired possession by adopting any of the methods 
contemplated by the expression aforesaid, the case will be excepted 
from the rule. The findings of the Subordinate Judge go nowhere 
near such a position. In our opinion the 12 year’s rule would 
apply and it will of course be open to show that any body who 
was entitled to sue had been precluded from obtaining redress 
either from minority or other good and sufficient cause (Sec, 14 of 
Reg. III of 1793). As regards the applicability of Act XIV of 1859 
we are not inclined to accept the plaintiffs contention that its 
provisions could have any bearing upon the present case. The 
question is what were the rights of Bishwananda and Bodhananda 
at the time when Rajmoni died in 1860. Now in 1860, the position 
was that ifa suit was instituted within 2 years from the 5th May 
1859 it would have to be tried and determined asifthe Act had 
not been passed (vide section 18 of Act XIV of 1859) and conse- 
quently it would have to be tried and determined upon the Regu- 
lations. Before the two years elapsed andon the 1st May 1861, 
was passed Act XI of 1861 which suspended the operation of 
Act XIV of 1859 till rst January 1862. Consequently Biswananda 
or Bodhananda’s remedy, as at Rajmoni’s death in 1860, was not 
affected by Act XIV of 1859. In support of the contention that 
it is Act XIV of 1859 that should govern the question, we have 
been referred to the decision of the Judicial Committee in the case 
of Falimatulnissa Begum v. Sundar Das (1) and the passage in the 
decision which runs in these words: ‘‘According to the terms of 
this law (meaning Act XIV of 1859) suits by the mortgagors of 1788 
were barred on the 17th October 1848 unless in the meantime the 
required acknowledgment was given. The right to sue was kept 
alive till 1862 ; but as they did not sue, the Act remains unquali- 
fied by that proviso.” The question that arose in that ease was, 
in our opinion, entirely different from the question before us, The 
suit in that case was by mhortgagors to recover the mortgaged 
property. Their Lordships pointed out that the earliest law which 
placed a limit of time upon such suits was Act XIV of 1859 which 
remained in force till repealed by Act IX of 1871. Act XIV of 
1859, section 1 clause 15 gave 6o years to the morfgagor to institute 
a suit for recovery of possession from the time of the mortgage 
(1) (1990) L. R, 27 I. A, 103 ; I. L. R. 27 Calc. 1004. 
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unless there was ‘acknowledgment’ in which case it would be 60 
years from sucb acknowledgment. Their Lordships pointed out 
that by section 18 of the Act of 1859 coupled with Act XI of 1861, 
suits instituted before January 1862 were to be determined if the 
Act had not been passed. Act IX of 3871 provided the same 
limits of time for suits of this kind and it added a provision 
(section 39) which laid down that at the expiration of the period 
thereby limited to any person for instituting a suit for possession 
of any land, his right to such land shall be extinguished. 
In this connection their Lordships made the observations quoted 
above and further observed that the period limited by the 
Act of 1871 was October 17, 1848 and the title of the 
mortgagors was extinguished on that day unless they could 
show a previous acknowledgment in writing. The reason 
why their Lordships said that the right to sue was kept alive till 
1862 was because there was no law prior to Act XIV of 1859 which 
had barred that right. Inthe present case the whole‘question is, 
had Biswananda or Bodhananda or both of them the right to sue in 
1860 at the time when Rajmoni died, and it isa different question 
altogether as the Regulations which were then in force had provid- 
ed for a suit of that character and would govern that right. The 
question whether the Regulations merely barred the remedy or also 
extinguished the primary right itself is a vexed question, but as 
regards possession and dispossession of immoveable property, in 
the absence of any statutory provision fixing a longer period of pres- 
cription, the law of limitation is practically a law of prescription. 
That Regulation III of 1793 read with Regulation II of 1805 has 
been always understood as meaning that adverse possession for the 
prescribed period not merely bars the remedy but gives title was 
said by Peel C. J., in Siò Chunder v. Sib Kissen Bannerfi (1), and 
the limitation Regulations and Act XIV of 1859 have been 
understood and interpreted in that way ina large number of autho- 
ritative decisions, (e.g. Golam Rusool and Jafar Shak vw. Musst 
Mughio{2), Gunga Gobind Mundal v. The Collector of 24 Parganas 
(3); Raja Barada Kant Roy v. Pran Kristo Parove (4); Ram 
Lochan Chakravarti v. Ram Soonder Chakravarti (5), Gossain Dass 
Chunder v, Issur Chunder Nath (6). The contentions of either of 
the parties, noted above, in our opinion, cannot be allowed to 


(1) (1854) 1 Bopi. Rep. 70 (77), (2) (1887) 1 M. 1, A. 446 (456). 
(3) (1867) 11 M. I. A. 345 (361). 
(4) (1869) 12 W., R. 19a, (5) (1873) 20 W., R, 104, 


(6) (1877) I. L. R. 3 Cale. 224. 
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prevail, The view taken by the Courts below in our opinion, is 
right. . 
The third contention which is to the effect that the findings of 
the Additional District Judge as regards the period over which 
Rajmoni’s adverse possession extended as against Biswananda are 
mere surmises and are not based on any real materials. The 
Additional District Judge was right in finding that Harananda died 
abdut the year 1254. Taking the date as fairly against both the 
parties as possible, Rajmoni should be taken to have completed 
only 4 years of adverse possession by the time that Harananda 
died, The question therefore is whether Biswananda or Bodha- 
nanda or both were majors for at least a period of 8 years at the 
time when Rajmoni died in 1267 B. S. (1860). As regards Bodha- 
nanda having remained a minor till long after Rajmoni’s death 
the finding is clear and the evidence sufficient, But as regards the 
year in which Biswananda attained majority, the Additional District 
Judge has put it down as 1256 B. S. or soon after. This finding, 
in our opinion is not based on any accurate process of reasoning but 
is more or less a piece of unwarranted surmise, The only materials 
to which he has referred as safe guides are, on the one hand an 
Am-mukhtearnama (Ex, ta) dated 13th Jaista 1256 B.S, which 
describes Biswananda as a minor and certain documents (Exts. 18,20 
and 21) dated 1955 B.S, which also show him as a minor, and on 
the other hand a Chitta (Ex, 13) of 1262 B. S. which is said to show 
Biswananda as a major and a Registered Kabuliat dated agth 
Chaitra 1263 B. S. which also shows him as such. From these 
data he has come to the conclusion that Biswananda attained 
majority “ soon after the year 1256." We are unable to follow how 
that conclusion is arrived at. It is true that the defendants in their 
written statement did not specifically put the plaintiffs to the proof 
of the approximate date of Biswananda’s attaining majority, and 
the plaintiffs may justly complain that they were misled by the 
nature of the defence that was set up as regards the character of 
Rajmoni’s possession ; but after all it is the plaintiffs who have 
undertaken in this suit to prove that Rajmoni’s adverse fossession 
extended against proper persons and for the statutory period. It is 
clear that the parties should be allowedc-to give further evidence on 
this matter should they desire to do so, but the finding of the Addi- 
tional District Judge so far as this matter is concerned cannot 
possibly be allowed to stand. 


The last contention is to the effect that in any view Rajmoni’s 
adverse possession should be taken to be that in respect of a limit- 
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Civil. ed interest. The Additional District Judge has gone very fully 
1928. into this matter an so also the trial Court and they have unhasi- 


tatingly come to the definite conclusion upon proper and sufficient 

we; materials that her possession was in its character that of a malik 

lire ed and absolute owner. This contention therefore should be over- 
~ ruled. 

The result is that S. A. No. 496 of 1926 should be dismissed, 
and S. A. No. 404 of 1926 should be allowed and the case sent down 
to the Lower Appellate Court with directions to rehear the appeal 
after allowing the parties to bring such further materials on the re- 
cord as they may desire to do, on theonly question that now remains 
to be retried, namely as regards the date when Biswananda attain- 
ed majority. Ifthe Court comes to the conclusion that Rajmoni 
lived for at least 8 years after that date, the decree of the Lower 
Appellate Court will stand, and that decree will be affirmed with 
costs in this Court and in the Lower Appellate Court and if it holds 
otherwise, the plaintiff’s suit should be dismissed with costs in all 
the Courts. 


A, T, M, S. A. No. 496 dismissed: S. A. No. qog allowed 
and: case remanded, 
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Prasent: Viscount Sumner, Mr, Ameer Ali, and Sir Jokn 
Wallis, 


P.G THE SECRETARY OF STATE FOR INDIA IN COUNCIL. 


1928. Ve 
arg VALARPURAM KANDADAI RAMANUJACHARIAR 
° AND OTHERS, 


[On APPEAL FROM THE Higg COURT oF JUDICATURE AT Mapras. | 


Lands converted from dry to wet—Levy of enhanced assessment. 


The pattadar-plaintiffs having rajsed wet crops on lands which had been order- 
ed to the retained as oedinary dry and which had been registered at the settlement 
as dry and assessed accordingly : 


Agld, that this rqising of wet crops amoynted tọ a conversion within the 
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meaning of the reservation in the Government Notification and empowered the P. C. 
Government to increase the assessment. So long as the dars cultivated the 1928 
land as dry they were entitled to hold the lands for the whole period of the settle- aw 


ment at the rate originaily assessed on them as such, but on their raising wet The Secretary of 
- go Lage State for India in 
crops upon them they effected a conversion, thereby justifying the Revenue Council 


Authorities in imposing upon them the app ropriate wet rates of assessment Ve 
R : . Valarpuram Kanda- 
** So long as lands registered as dry were cultivated with dry crops it would dai Ramanujachariar. 


obviously be unfair and opposed to the whole scheme of the settlement that their — 
assessments should be enhanced. Onthe other hand, there would be nothing 

harsh or unreasonable in providing that, if during the period of the settlement 

the pattadar should raise valuable wet crops on lands registered as dry, that 

is, as bearing the much less valuable dry crops, he should be called upon to pay 

at the higher rates”. Prascd Row v, Secretary of State for India in 

Council (1) referred to. 

Consolidated Appeal No. 128 of 1926 by the Defendant from 
one judgment and six decrees of the High Court, Madras (Deva- 
Doss and Jackson J7.), dated the 27th August, 1924, affirming a 
judgment and six decrees of the District Judge? of Chingleput, dated 
the 8th March, r921. See 47 Madras Law Journal 780, where the 
judgment of the High Court is reported, 

Dunne K. C. and K. Brown for the Appellant, 


Abdul Majid for the Respondents, 
Their Lordships’ judgment was delivered by 


Sir John Wallis. The plaintiffs, who are ryots in the Chingle- 
put District of the Madras Presidency, instituted these six suits, Fune, 14, 
which were tried together, against the Secretary of State in Council, ~ 
in the Court of the District Munsif of Poonamallee, to recover cer- 
tain assessments which had been levied on them by Government in 
addition to the dry rates which had been assessed on their lands 
at the thirty years’ settlement of rg910. The District Munsiff 
allowed the suits, and his decision was affirmed on appeal by 
the District Judge of Chingleput and on second appeal by the 
High Court of Madras. The defendant then applied to and obtain- 
ed from the High Court certificates that the cases were fit for 
appeals to His Majesty in Council, as though the actual sums in 
dispute were small the decision affected the right of Government 
to considerable revenue and involved a question of general and 
far-reaching importance, the appellant undertaking at the same 
time not to claim costs against the respondents in the event of the 
appeals being successful. 
The plaint in each case alleged that the plaintiff had been hold- 
ing the suit land paying the assessment as fixed by the Settlement 


(1) (1917) L. R, 44 I. A, 166; I. L. R, 40 Mad. 8863 26C, L-J. 290. 
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Officer in the resettlement of 1909; that the lands had been 
classified sa the said settlement as achukattu lands 
in consequence of the high ridges that surround them to faci- 
litate paddy (rice) cultivation with the aid of rain water that may 
be stored on them during the rainy reason, and that Government 
had assessed them at a higher rate than is usually paid for lands 
of similar quality in the neighbourhood, but without such facilities, 
It was furthar alleged that in faslis 1324 and 1325 Government 
illegally levied an additional water cess żon the lands and collected 
it by coercive process in the years 1915 and 1916 ; that the Board of 
Revenue on the plaintiff's appeal ordered the water cess so levied to 
be refunded as illegal and unauthorised, but at the same time 
apparently authorised the revenue authorities to collect the same 
amount under the head of enhanced assessment, and that the plain- 
tiff was compelled to submit under protest tothe amount of the 
refund being applied in satisfaction of the fresh claim. This so- 
called enhanced assessment, it was alleged, was practically the 
levy of a fresh tax to which the defendant was not entitled in law, 
and the plaintiff was entitled to hold the land with reference to the 
usual settlement rate fixed with reference to the situation of the 
land and the facilities of cultivation existing at the date of the 
settlement. Further, no additional facilities of irrigation or cultiva- 
tion had been effected since the settlement either by the 
Government or by the plaintiff himself. Lastly, it was alleged that 
the achukattus in question were not objectionable as they in no 
way obstructed or delayed any flow of water to any Government 
source of irrigation and that these facilities had been enjoyed by the 
plaintiff and his predecessors for more than sixty years and recog- 
nised by Government in their classification of the lands in the last 
settlement, The plaintiff accordingly sued to recover the enhanced 
assessment already mentioned, as well as a further sum collected 


` for fasli 1326, and also prayed fora permanent injunction restrain- 


ing the defendant from levying enhanced assessment on the plaint 
lands for future faslis. 


The defendant filed a written statement of which the most mate- 
rial portions were as follows :— 

“4, The averments in paragraphs 3 to 5 of the plaint are 
incorrect, Whatever view may be taken with reference to the ques- 
tion of proprietary interest in land ‘as between a ryotwari pattadar 
and Government,sthere can be no dispute as to Government right 
to impose such assessment as they consider reasonable and proper 
on lands included in the holding of sucha pattadar, The imposi- 
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tion of the assessment and its increase or d cannot be ques- 
tioned by means of a suit andthe Court has no jurisdiction to ques- 
tion the legality or validity of the imposition, Even supposing the 
lands were enjoyed as achukattu lands fora very long period, an 
allegation which this defendant does not admit and which the plain- 
tiff will have to prove, that circumstance would not take away the 
right of Government in their sovereign capacity to levy additional 
assessment on the lands at any time. The State can claim a share 
in any crop grown on ryotwari land by impounding the rain water 
which falls on the land. The Government are entitled to charge 
wet assessment on the land in lieu of claiming a share of the wet 
crop. The rate of assessment that may be fixed on such lands 
cannot be questioned by the Courts, Vide section 58 of the Mad- 
ras Revenue Recovery Act II of 1864. 

“g. The allegation in the plaint that the Government cannot 
vary the assessment imposed at the time of settlement is incorrect. 
Such right is recognized in paragraph (33) of the settlement notifi- 
cation in respect of such lands as those in the suit. 

“6. The achkattus in question were objectionable and were 
considered to be so, as they had the effect of cutting off the supply 
of water to tanks lower down. 

“9, The levy of enhanced assessment is legal and valid with 
reference to all the faslis in question.” 

The defendant also pleaded that as regards fasli 1326 the suit 
was bad for want of notice, that it was barred by limitation, and 
that the plaintiff was not entitled to the injunction sought for. 

On these pleadings the Court framed the following issues :— 

“I. Has this Court no jurisdiction to question the legality of 
the levy in question.? 

“TI, Is this suit within time ? 

“TIT, Is this suit bad to the extent of the collection made in 
fasli 1326 for want of notice ? 

“TV. Are the plaint mentioned achukattus objectionable ? 

“V, Is the collection complained of illegal ? n 

“VI. Is the defendant’s rights. to levy the tax in question 
barred by limitation under Article 149 of Schedule I of the Limita- 
tion Act ? y , 

“VII. Is the retrospective effect given to the levy slira vires ? 

“VIII, Did the plaintiff make the payments in question 
voluntarily? If so, is he entitled to claim a refumd of the same ? 

“IX. To what relief is the plaintiff entitled ?” 

No oral evidence was called on either side. The plaintiffs 
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contented themsepves with putting in the Notification of June Ist, 
1gto, of the Special Settlement Officer Exhibit A, stating the condi- 
tions on which the resettlement was to be effected, and the defen- 
dant filed certain proceedings of the Board of Revenue and 
Government Orders showing the way in which the question of 
achukattus had been dealt with prior to the settlement, 
and also the Board’s Proceedings directing the refund of the 
water cess levied on the plaintiff and the levy on him of an 
enhanced assessment for his wet achukattu cultivation, which 
was to be “the corresponding wet assessment minus the dry 
assessment already levied.” 


On the main issue the District Munsif held that Government 
was bound to respect the solemn pledge given in the proclamation, 
Exhibit A, that the rates of assessment at the resettlement should 
remain unchanged fora period of thirty years except under the 
circumstances mentioned therein, which he held not to have arisen, 
and he found this and the other issues in favour of the plaintiff. 

On appeal the District Judge, Mr. R. A. Jenkins. I.C.S., held 
that the terms of the resettlement were binding on the Govern- 
ment, and that section 58 of the Madras Revenue Recovery Act, 
1864, was no bar to a suit to recover enhanced assessment not 
in accordance with the terms of the settlement. On the quéstion 
whether the terms of Notification Exhibit A of June st, 
1910, reserved to Government the right to levy enhanced assess- 
ment for wet cultivation on the suit lands by achukattus, he 
held that the provision in the Notification that lands on which 
wet Crops were raised by achukattus if they are “ situated so 
close to the foreshore of a Government irrigation work as materially 
to interfere with its supply” were to be retained as ordinary dry, 
and were to be “ dealt with by the Collector in accordance with 
the practice obtaining in the district,” did not reserve any right 
to alter the assessment during the period of thirty years, but that 
“ the object of leaving the lands to be dealt with according to the 
district practice was to compel the ryots to remove the objection- 
able ridges by imposing a heavy rate.” 

The rate fixed at resettlement could not, he held, be raised 
during the period of the settlement “except as expressly reserved— 
such as by conversion from dry to wet or manavari.” He did not, 
however, deal with the question whether the subsequent raising of 
wet crops on lands registered at the settlement ‘as dry did not 
amount to such a conversion within the meaning of the reserva- 
tion, He held it unnecessary to decide whether these achukattus 
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were objectionable or not, but otherwise ii a the findings of 
the District Munsif and dismissed the appeal. ® . 

The cases then came before the High Court on second appeal, 
when Jackson, J., who delivered the judgment of the Court, dealt 
with the reservation in the Notification as to objectionable achu- 
‘kattu cultivation as follows :— 

“ The defendant contends that the provision in the notification 
Exhibit A ‘will be dealt with by the Collector in accordance with 
the practice obtaining in the district’ allows a large discretion. 
The practice no doubt, was to charge water-rate if a paddy crop 
was raised ; but since such charges are not rightly leviable under 
the Irrigation Cess Act, an enhanced assessment practically 
amounts to the same thing, and can be described as ‘in accordance 
with the practice obtaining in the district.’ The short answer is 
that such practice never did obtain’ nor could obtain. Once a 
settlement has been duly notified by Government, the Collector 
acting under the orders of the Board of Revenue cannot vary the 
rates of assessment,” 


He also held that the reservation as to “lands which may be 
converted from dry to wet” referred to physical conversion and 
did not mean that Government reserved to themselves the right 
at any time to convert the classification of a land as dry to one 
of wet. If that were so, he observed, there would be no settlement. 
He, again, did not deal with the question whether there had been 
such aconversion. After finding other issues in favour of the 
plaintiff, he directed the decrees to be varied by omitting the in- 
junction and otherwise dismissed the second appeals. 

The three Courts before which these cases came in India 
agreed in holding that the imposition of these additional assess- 
ments was notin accordance with the terms of the settlement of 
1910, that Government was not entitled to vary the terms of that 
settlement so long as it continued in force, and that the Civil 
Courts are not barred of jurisdiction to afford redress, 

With these last two contentions it is unnecessary, for their 
Lordships to deal, because Mr, Dunne, who appeared for the 
defendant and disclaimed on the part of the Government any 
desire to depart from the terms of the settlement, refrained from 
arguing them before their Lordships and elected to stand or fall 
‘ upon the question whether these additional assessments were in 
breach of the settlement. . 

To explain the nature of this question and show how it arose, 
their Lordships will refer in the first instance to the letter of'Mr. 
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G. A. D. Stuart. J.C.S., Special Assistant Settlement Officer, of 
30th September, 1607, asking for instructions and making sugges- 
tions in paragraphs 5 to 7 of the letter as to how “ manavari lands,” 
“ achukattus,” and “ wet under waterspread” were to be dealt with 
in the new settlement, “ A pecularity of this district.” he observ- 
ed, “is the large extent of paddy (rice) grown on low-lying lands 
without any regular irrigation. Low bunds are raised round the 
lands to retain rain water, and lands also often get the benefit of 


percolation from neighbouring wet fields, small ponds or ¢amgals 


springs at the base of low hills, etc. Such lands are termed mana- 
vari (rain fed), At the last settlement all manavari lands that 
received regular irrigation from a Government source were treated 
as wet, and the rest treated as dry but assessed at special rates, 
which were usually one, „but sometimes‘two or three tarams higher 
than the rates applied to other dry lands in the same block.” For 
reasons which he gave, the Settlemant Officer recommended that in 
the new settlement these lands in future should not be classed 
either as wet or dry, but should be put intoa new class of mana- 
vari (rain fed) lands, and this recommendation was accepted by 
Government. He then proceeded to deal with achukattu cultiva- 
tion, and stated that since the last settlement a large extent of dry 
land had been brought under manavari cultivation by raising bunds 
about 2 feet high called achukattus, round the fields and so holding 
up sufficient rain water after heavy rain to grow a paddy (rice) crop. 
Where such lands were situated near the foreshore of a tank, he was 
of opinion that the supply of the tank was interfered with, and that 
this interception might become serious when every field in the 
catchment area of a small tank was bunded. It is of course 
obvious that interference with the customary water supplies of a 
tank might injuriously affect ryots holding wet lands under it and 
raising one, or even two, wet crops every year by the aid of tank 
water, and might so affect their ability to pay the high rates of 
assessment which had been imposed on them in consequence of 
these facilities for raising valuable crops. 

It had*been the practice, Mr. Stuart stated, to impose water-rate 
on this achukattu cultivation whenever it was considered that the 
supply to any tank had been interfered with. Water-rate here 
means “a separate cess” leviable for water taken from a 
Government source under Madras Act VII of 1865 which came . 
under the consideration of this Board in Prasad Row v. Secretary 
of State for India‘in Council (1). The view of the Madras Govern- 


(1) (1917) L. R. 44 L A. 174, 
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ment was that they were entitled to impose this water-cess at 
such rates as would effectively deter the ryot from persisting in 
this method of cultivation, Mr. Stuart now proposed that it 
should be decided once for all which were the lands on which 
achukattus could be raised “and which the lands on which the 
raising of achukattus should be penalized.” 

Ina subsequent Board’s Proceeding of the 11th September, 
1908, these proposals of Mr. Stuart’s are referred to as being that 
achukattu lands situated close to the foreshore of a tank should 
be entered in a special list to be furnished to the Revenue Depart- 
ment “in order that their cultivation may be put down by ihe imposi- 
tion of a penal water-rate.” 


These proposals were adopted at the settlement. Achukattu 
cultivation which was unobjectionable was not entered as wet or 
dry, but in the new manavari or rainfed class already mentioned, 
while lands included in the list of objectionable achukattus were 
retained in the class of dry, that is to say, as bearing dry crops and 
with lighter rates of assessment it being intended to prevent the 
ryots from raising wet crops on them by putting up aehukattus and 
so interfering with the tank water supply. Had they been classed 
at the settlement either as wet or manavarl and so rated as growing 
wet crops, there would have been xo case afterwards for imposing the 
statutory water-cess upon them unless they acquired some fresh source 
of supply and there could have been no case at all for imposing penal 
water cess for the purpose of putting down this sort of cultivation. 

In the light of these observations their Lordships will now 
proceed to consider the terms in which this achukattu cultivation 
was dealt with in paragraph 23 of the Settlement Notification, of 
which the following are the material portions :— 

“23, Achukattus,—In addition to the fields. registered as ‘Mana- 
vari’ at the settlement there are numerous dry fields which have 
since been converted into ‘Manavari’ by the erection of high 
bunds or achukattus, which store up rain water and obstruct sur- 
face drainage. The Government have decided that such lands 
should be transferred to ‘ Manavari’ and assessed at manavari 
rates, unless they are situated so close to the foreshore of a Govern- 
ment irrigation work as materially to interfere with its supply. 
Lands of the latter description will be retained as ordinary dry and 
will be dealt with by the Collector in accordance with the practice 
obtaining in the district.” . 

As has been already shown, the practice obtaining in the district 
was to endeavour to check this sort of cultivation when deemed 
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objectionable by inypossing a water-rate in addition to the assessment 
under Madras Act VII of 1865. The wording of the Notification 
is taken from the Government Order of .r4th August, r909, dealing 
with the general proposals for the resettlement, and directing that 
these objectionable achukattu lands should be entered in a special 
list and left to be dealt with by the Collector in ‘accordance with 
the existing district practice, as embodied in G.O. No. 593 Revenue, 
dated 24th June, 1905, That order, which deals with “ the ques- 
tion of charging water-rate for wet cultivation raised with the aid 
of water collected by means of achukattus, or bunds temporarily 
erected to intercept\ drainage from dry lands,” states the practice 
as follows :— 

“2. The correct procedure for the treatment of such cultiva- 
tion is laid downin G.O. No. 852, dated 3oth August, 1887, as 
explained by G.O. No. 205, dated gth March, 1888, viz., that water-, 
rate should be charged if the achukattu by means of which water 
is collected intercepts water which would otherwise, flow into a 
Government tank or other irrigation work, This rule should be 
strictly followed” 

In their Lordships’ opinion the lower Courts have not given 
sufficient consideration to the direction in clause 23 that lands of 
this description should be “retained as ordinary dry,” that is to 
say, with the incidents of land registered as dry. The earlier 
clauses 12 to 14 hdd provided for lands registered as dry being 
transferred in certain cases to wet, and wet lands to dry and for 
assigning to them a soil classification suitable to their new registra- 
tion, Obviously these transfers were to be made at the time of the 
settlement with a view tothe imposition of the appropriate assess- 
ment. Clauses 29 and 30 provided that at the resettlement, pattas 
were to be issued tothe ryots showing, in accordance with the new 
registers, “ the description of the land e.g., Government dry, wet, 
manavari, single crop, double crop, baling, etc., the registered source 
of irrigation, and the assessment which will hereafter be levied on the 
land.” Tt may, therefore, be taken that pattas were issued to the 
plaintiffs showing that in the new registers their lands were regis- 
tered as dry and showing also the assessment which was to be 
thereafter levied on the land. 

After the new settlement had come, into force the Collector pro- 
ceeded to deal with this ach ukattu cultivation which had been 
found objectionable, as directed inthe Notification, according to 
the practice obtaining in the district, that is to say, he imposed upon 
them in addition to the assessment a separate cess ynder Madras 
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Act VII of 186s, with a view of putting dewn wet achukattu 
cultivation by the imposition of a penal water-rfte. The plaintiffs 
appealed to the Board of Revenue, who apparently were advised 
that the imposition was illegal and directed it to be refunded. 
They went on to observe: “ The achukattus in question are objec- 
tionable and, therefore, although water-rate under the Irrigation 
Cess Act is not leviable, the lands concerned are, in accordance 
with the orders of Government, liable to enhanced assessment ; an 
appropriate enhancement in the present circumstances would be 
the difference between the wet and dry rates. The water-rate, 
levied will be refunded, but an enhanced assessment will be charg- 
ed for the wet achukittu cultivation, and this should be the corres- 
ponding wet assessment minus the dry assessment already levied.” 

The only question for their Lordships’ decision now is whether 
these orders can be supported under the terms of the Notification, 
that is to say, whether the revenue authorities,having at the resettle- 
ment registered the suit lands as dry and imposed assessments upon 
them on that basis in the belief apparently that by the imposition of 
the statutory water cess they could prevent them from being used 
for wet achukattu cultivation, were entitled under the terms of the 
Notification, when this method failed them, to depart from 
the terms ; of the pattas and impose wet rates of assessment on the 
lands. This question in their Lordships’ opinion, depends on the 
effect of clause 36 of the Notification, which is as follows :— 

“36. The resettlement will remain in force for the usual period of 
thirty years and the rates of assessment now sanctioned will remain 
unchanged for that period. Government reserve to themselves the 
right to revise on the expiry of the said thirty years the assessment 
on lands in such manner as may then seem just and proper ...... 
The thirty years’ limit does not apply to lands the irrigation of 
which may be improved by Government subsequent to the resettle- 
ment nor to lands which may be converted from ‘ dry’ to ‘ wet’ or 
‘manavari.’ Modifications may also be made in the case of lands 
in the waterspread of tanks,” 

For the appellant, reliance was placed on the stipulation that 
the thirty years’ limit is not to apply “ to lands which may be con- 
verted from ‘dry’ to ‘wet’ or ‘ manavari’.” 

It has been held by the lower Courts that these words cannot 
mean that Government reserves the power to transfer any lands it 
pleases from dry to wet. As already pointed out, the Notification 
had provided for the transfer at the time of the settlement of cer- 
tain dry lands to wet and certain wet lands to dry in the settlement 
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register, and to say hat after the settlement had come into force 
Government could ‘transfer at will dry lands to another class and 
assess them accordingly would, in the opinion of the High Court, be 
tantamount to saying that, at any rate in the case of lands register- 
ed as dry, there would be no settlement at all. They were there- 
fore of opinion that the reservation could not have that effect, 
Now so long as lands registered as dry were cultivated with dry 
crops it would obviously be unfair and opposed to the whole scheme 
of the settlement that their assessments should be enhanced. On 
the other hand, there would be nothing harsh or unreasonable in 
providing that, if during the period of the settlement the pattadar 
should raise valuable wet crops on lands registered as dry, that 
is, as bearing the much less valuable dry crops, he should be called 
upon to pay atthe higher rates. In their Lordships’ opinion, the 
reservation as to lands which might be converted from dry to wet 
or mManavari was inserted for the purpose of meeting such a case, 
and they will assume as held by the High Court, that conversion 
meant conversion by the pattadar and only reserved a power to 
increase the assessment where there had been such a conversion. 


The only question, then, is, has there been any such con- 
version by the pattadar plaintiffs in this case? In the Courts 
below it appears to have been considered that because they had 
raised wet crops on their lands prior tothe settlement by means 
of achukattus, the fact that they went on doing so after the settle- 
ment had come into force would not amount toa conversion within 


` the meaning of the reservation. In their Lordships’ opinion the 


fact that wet crops may have been raised on these lands prior to 
the settlement is not the governing consideration. It is no doubt 
the fact that when at the settlement these lands were registered as 
dry and assessed accordingly, the revenue authorities knew that 
wet crops had been raised upon them by means of achukattus,but 
for reasons already given they regarded this method of cultivating 
this particular land as objectionable, and thought that they were 
in a position to check it and make the pattadars revert to dry culti- 
vation by dealing with them in the manner referred to in the 
Notification, that is, by imposing the statutory water-cess, probably 
at increasingly penal rates, That method was found to be illegal 
and the water-rate so levied was refunded. The fact, however 
remained that on lands which had been ordered to-be ‘retained as 
ordinary dry, and which had been registered as dry and assessed 
accordingly, the plaintiffs had raised wet crops, In their Lordships’ 
opinion this raising of wet crops on land registered at the settlement 
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as dry was a conversion within the meaning of te reservation. So 
long as.they cultivated the land as dry the. pattddars were entitled 
to hold the lands for the whole period of the settlement at the rate 

. assessed on them as such, but when they proceeded to raise wet 
crops upon them they effected a conversion and justified the reve- 
nue authorities in imposing upon them “ corresponding wet assess- 
ment” by which their Lordships understand the appropriate wet 
rates, 

For these reasons their Lordships are of opinion that the fresh im- 
position of these wet rates minus the dry rates already paid did not 
give the plaintiffs any cause of action, and that therefore, the decree 
of the lower Courts should be set aside and the suits dismissed, but 
without costs and there will be no order as to the costs of this 
appeal. Their Lordships will humbly advise His Majesty 
accordingly, ` 

Solicitor, India Office : Solicitors for the Appellant. 
Chapman, Walker & Shephard : Solicitors for Respondents. 
K. J.R. . 3 Appeal allowed, 
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Limitation—Snit for possession of immoveable property—Onus probandi. 

In a sult to recover possession of immoveable property, Ae/d, that the onus 
was on the plaintiff to establish that the suit was brought well within the period 
of limitation. 


, Held, also, that the plaintiff had failed to discharge such onus. 

Appeal No. 120 of 1925 by the Defendant from a judgment and 
decree of High Court, Madras (Spencer and Devadoss JJ.), dated 
the 7th September, 1922, reversing a decree of fhe Court of the 
Subordinate Judge of Vizagapatam, dated the ryth December, 
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Dunne K. C. pnd Narasimham for the Appellant, 

De Gruyther K. C. and Suda Row for the Respondent. 

Their Lordships judgment was delivered by 

Sir John Wallis. The only question for their Lordships’ deci- 
sion in this appeal is whether the istuva or parcel of land known 
as Nyallapollam in Sankili village of the Bobbili zemindari in the 
Madras Presidency, which is claimed by the plaintiff, was taken 
possession of in 1880, together with another istuva in the same 
village known as Chellakapollam, by the adoptive mother of the 
first defendant, the Maharaja of Bobbili, as security for the dis- 
charge of certain debts incurred by the plaintiff’s deceased husband 
to the estate and to the local temple. Unless this be established, 
the plaintiff's suit is admittedly barred, and her rights in this istuva 
have long been extinguished under the law of limitation. 

The Maharajah of Bobbili was the first and principal defendant, 
but in January, 1917, an order was made in this suit on the plain- 
tiffs petition that “the present Rajah of Bobbili” should be 
made a supplemental twenty-fourth defendant, the zemindari hav- 
ing apparently devolved upon him in the lifetime of the first defen- 
dant, and he appears henceforth as the contesting defendant, and 
will be referred to as the defendant. 


It is now common ground that when accounts were settled in 
1g05 and the debts fully discharged, the plaintiff was given 
possession of Chellakapollam only, and notof Nyallapollam ; but 
there was also a question in this suit as to whether the whole of 
Chellakapollam was then returned to the plaintiff. Both the lower 
Courts held that the plot sued for formed part of Chellakapollam, 
and the High Court further found that the plaintiff was entitled 
to sue for it as the separate property of her deceased husband. 
These findings were not questioned before their Lordships, 

It was admitted in the first defendant’s written statement that 
Chellakapollam had been granted to the plaintiffs husband, 
Ayyagari Varahalu, who was the estate sheristadar, and that it 
had been intended to grant him Nyallapolam and other lands as 
well: but it was alleged that he had acted, prejudicially to the 
Samasthonam, and that according to the custom of the Samasthanam 
and to the nature of the grant, as the suit lands were not absolute 
inams, the grant relating to Nyallapollam and the other lands was 
not given effect to and was stopped and these lands had been en- 
tered under jerdyiti and in the enjoyment of the first defendant and 
his, ancestors for the last 50 years, Chellakapollam it was said, had 
been left in Varahalu’s possession out of grace, 
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As regards the lands handed over as secugity in 1880, it was 
alleged that in 1875 Varahalu and his brothers had become indebt- 
ed to and had obtained from the Samasthanam a loan to discharge 
their debts, and that in 1880, the usufruct of Chellakapollam was 
assigned to the Samasthanam, but it was denied that the assign- 
ment was made by the plaintiff, 

This plea was intended to raise the question whether these 
istuvas were the self-acquisition of the plaintiff's husband or joint 
family property, as inthe latter case the plaintiff would not be 
entitled to maintain this suit, That issue has been decided in the 
plaintiffs favour by the High Court both in this suit and in a suit 
brought against her by members of the joint family and tried 
together with this suit. The plaintiffs in that suit have not appeal- 
ed to His Majesty in Council, and in these circumstances, Mr. 
_ Dunne, who appears for the appellant, has not questioned this 
finding before their Lordships. 

It was further alleged in the written statement that es the 
plaintiff was the last heir of the mortgagees, accounts : were settled 
with her and the Chellakapollam lands handed over to her on her 
executing an indemnity bond against. claims by her husband’s 
relations, paying the balance found due, and executing a receipt 
for the lands handed over. Lastly, it was alleged that ten years 
were allowed to lapse before the plaintiff made any further claim. 

The issues which are now material were as follows :— 

(1) Whether the suit lands belonged to the plaintifi’s husband 
and whether the same were assigned by plaintiff to first defendant’s 
mother, as in the plaint alleged, for a debt due to her. 

(2). If not, is the suit within time ? 

As already stated, their Lordships are only concerned with these 
issues in so far as they relate to the Nyallapollam istuva, and unless 
that istuva was made over as security to. the first defendant’s adop- 
tive mother in 1880, the plaintiff's claim to it is admittedly barred 
by limitation. 

The plaintif was unable to produce any documents of „her own 
in support of her case, a disability she accounted for by the fact 
that there had been a dacoity in her house about the year 18380, 
when she lost gold, silver and documents. The stolen boxes were 
recovered, but not the documents. Her son-in-law and second 
witness, however, produced copies of grants to her husband of the 
Chellakapoliam istuva in 1856 and of the Nyallapollam istuva in 
1858, and also a copy of an earlier grant, as to which no ques- 
tion arises, which he stated the plaintiff's nephew and agent obtain- 
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ed and kept in hig custody. The accuracy of the copies was 
admitted for the défence and they were exhibited accordingly. 

Otherwise, apart from the oral evidence, which is not of much 
value, the case has to be decided on inferences founded on docu- 
ments coming from the defendant’s custody, which have been 
exhibited on one side or the other, and on any inferences that may 
arise if it be found that the defendant has failed to produce docu- 
ments which he ought to have produced. 

On this evidence the Subordinate Judge-of Vizagapatam, who, 
unfortunately, was not the Judge who took the evidence and the 
Madras High Court on appeal, held that both istuvas had been 
granted to the plaintiff's husband and that the defendant’s accounts 
showed that the plaintiffs husband had been in possession and 
enjoyment of them down to the year 1863. This is not now disput- 
ed by the defence, Both Courts also rejected the defendant's case 
that his accounts showed that the grants were resumedin 1863, in 
consequence of Varahalu’s misconduct, and that from 1863 to 1872 
Nyallapollam was in the private enjoyment of the Rani and was 
then incorporated in the zemindari estate. 

It was proved, and is not disputed, that the plaintiff's husband 
held the office of sheristadar after the alleged resumption down 
to the time of his death in 1876, and also th at the Chellakapollam 
istuva was left in his possession, In these circumstances both Courts 
arrived at the conclusion that it might safely be inferred that he 
continued in possession of the Nyallapollam istuva also as the 
defendant had failed to shew he did not, and consequently that 
both istuvas were in possession of his heirs in 1880, when the Rani 
directed that possession should be taken of his Sankili manyam and 

the income applied in reduction of his indebtedness to the estate 
and the local temple, 

At this point the two Courts differed. The Subordinate Judge, 
on a very careful examination of the evidence and the conduct of 
the parties, found that between the years 1880 and rgoy, when 
Chellakgpollam was handed back to the plaintiff, the debts 
for which it had been taken over were discharged exclusively 
out of the revenues of Chellakapollam, that this must have 
been well known to the plaintiff and her agents, and that 
she made no claim to Nyallapollam when Chellakapollam was 
handed over to her in 1905 or for eight years afterwards, Nyalla- 
pollam he appears to have held was not then taken possession of 
under the Rani’s hukum, but remained in the plaintiff's enjoyment 
until 1885, when it was incorporated with the de fendant’s estate 
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without any objection on the part of the plaintif, with the result 
that time began to run against her from that date. He therefore 
held that, as regards Nyallapollam, the plaintiff’s suit was barred, 
and dismissed it accordingly, 

When the case came before the High Court on appeal the learn- 
ed Judges arrived at the conclusion that as, according to their find- 
ing both istuvas were in the plaintiffs possession in 1880, both were 
taken over by the first defendant’s mother ; and they attached little 
or no importance to the subsequent evidence as to the conduct of 
the parties, because, to put it shortly, in their opinion the zemindar 
was in a position to do what he pleased and the plaintiff was not 
in a position to do anything. In their Lordships’ opinion it cannot 
lightly be assumed either that any large landowner in the position 
of the first defendant would deal oppressively with the widow of 
an old servant of the family, or that, if he did so, the widow would 
be wholly without redress, 

What the plaintiff has to prove, to avoid the bar of limitation, 
is that Nyallapollam manyam, as well as Chellakapollam manyam, 
was taken over as security for her husband’s debts under the 
Rani’s hukum of the 7th April, 1880 (Exhibit:9), which is at least 
as consistent with one manyam being taken over as with two. The 
defendant’s case is that the Nyallapollam manyam was not in the 
plaintiff's possession at the date of the hukum and cannot, therefore, 
have been taken over as security, that it was never treated as form- 
ing part of the security, and that until this case was brought no one 
ever suggested that it was, These latter facts, if established, can- 
not be disregarded in determining the main issue, whether Nyalla- 
pollam.wag taken over as security in 18380, 


Their Lordships will consider in the first place the terms of the 
hukum and the evidence as to what was done under it before 
coming to the quesition whether Nayallapollam had been resumed 
from Varahalu, the plaintiff’s husband, before 1880. 

“ Hukum (order) issued by M. R. Ry. Raja Lakshmi Chellaya- 
mma Bahadur Rani Garu of Bobbili Estate, etc.„ to thesSherista- 
dar Ramakuri Venkata Rao Pantulu. Late Ayyagari Varahalu 
Pantulu and others are heavily indebted by thousands of rupees to 
the sircar and to Sri Swamivaru. Though there has been default 
- in respect of several instalments of the bonds already presented, it 
appears that Narasaraju (Varahalu’s brother) and others have 
neither paid nor ascertained the debt and executed mortgage deeds 
afresh, and that they wickedly intend alienating the entire property 
towards other debts and evading (this payment) of this debt. So 
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you should immedjftely on the receipt of this order, send for the 
ryots who cultivate the Sankili manyam of the said Narasaraju 
and others to the cutcherry, obtain Kadapas in respect of the said 
manyam, and get the profits thereof credited in every year towards 
the said debt. 

“Wednesday, the 13th day of Palguna Bahulam of Pramadi, 
corresponding to 7th April, 1880. 

(Signed) “ SREE, 
“ Sree Rani of Bobbili, 

(Signed) “ APPIAH GARU; 

“ Dewan of Bobbill.” 

This hukum may be open to criticism as a high-handed ac- 
tion, but there does not seem to be any reason for attributing 
to the Rani any ulterior motive beyond the collection of the 
debts owing to the estate and the temple. Their Lordships ob- 
serve in this connection that R, Venkata Rao, the sheristadar to 
whom the hukum was addressed, about this time married his 
son, the plaintiff’s second witness, to the plaintiff's daughter — 
and heiress and it therefore became his interest during his re- 
maining years of office to see, as far as he could, that the plaintiff 
was not unfairly treated. 

The lands are described inthe hukum “asthe Sankili many- 
am of the said Narasaraju” (the brother of the plaintifi’s decea- 
sed husband), it being apparently assumed that they belonged 
to the joint family and not to the widow. Now both Chellakapo- 
lam and Nyallapollam were or had been.manyams, that is, inams, 
in Sankili village. Strictly speaking, manyam is the singular and 
manyalu the plural ; but „accor ding to the evidence manyam itself 
was also used in a plural sense, and may therefore have included 
both manyams or only one. But far this unfortunate ambiguity 
the present case might not have arisen. 

Now as to what was done under this hukum, their Lordships, 
after full consideration of the arguments addressed to them, entirely 
agree with the finding of the Subordinate Judge, from which the 
High Court do not expressly dissent, that both the debts and the 
allowances made by subsequent hukums tothe family of the plain- 
tiffs husband and to the plaintiff herself were met out of the 
revenues of Chellakapollam alone and that the plaintiff and her 


~ advisers must have been aware of this. The revenues of both man- 


yams must haveebeen perfectly well known to the plaintiff and to 
her agent and nephew, to say nothing of her son-in-law’s father, the 
sheristadar ; and it myst have been apparent to them on the two 
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occasions when accounts were settled, in 1892 gnd 1905, and the 
bonds given by the plaintiffs husband discharged, that she had only 
been credited with the revenue of Chellakapollam and not of Nyal- 
lapollam. The revenue in paddy and money of Nyallapollam, 
accordi: g to the evidence, was not at the date of the grant inferior 
to that of Chellakapollam, and it is quite clear that if that revenue 
had been applied in satisfaction of the debts in addition to the 
Chellakapollam revenue and without the heavy deductions made 
from the latter for the allowances to the plaintiff and her husband’s 
family, the total indebtedness must have been discharged long 
before r905, and there could have been no balance of over Rs, 800 
payable by the plaintiff to entitle her to get back Chellakapollam, 

The estate accounts, to which the Subordinate Judge refers as 
appropriation accounts, show that there were two bonds, of which 
one was discharged on or before the sth February, 1892, by pay- 
ments amounting to Rs. 2072-5-8, and given back to the plaintiff's 
agent, who signed for it, while the other was discharged by 
payments, of Rs. 2768-13, including a final paymentin 1905 of 
Rs, 825-5-9 :by the plaintiff's agenton her behalf. This balance 
is struck on the back of the second bond (Exhibit A). and it 
would have been perfectly easy for the plaintiffs agent to check 
the figures. The way in which the bonds were discharged is fully 
shown in the estate accounts, and it is unlikely that the plaintiff's 
agent would have signed on her behalf the receipt (Exhibit r) 
of and October, 1905, without looking into them, The receipt is 
as follows :— 

“Receipt presented by Kapavarapu Narasimhaswami Pantulu, 
agent on behalf of Sodemma Garu, wife of late Ayyagari Varahalu 
Pantulu Garu. 

“As I have on 7th September, 1905, discharged in full the 
debt due under the bond executed on 27th October, 187<, by 
late Varahalu Pantulu and others, Chelikani Chandrayya Dora- 
garu, Amin of Kavity tana, has this day delivered to my posse- 
ssion the inam lands which are known as Chelakapojam istuva 
which were assigned towards the discharge of the said bond 
debt and which bear G. 8-16 and Rs. 42-14-0 cash appanam per 
annum, which are comprised within the boundaries mentioned 
herein below.” 

Their Lordships entirely agree with the Subordinate Judge 
that the conduct of the plaintiff and her agentseon this occasion is 
‘entirely inconsistent with her present case, that she knew she 
was entitled to recover Nyallapollam as well, and are quite unable 
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to acceppt her evidence that she asked for it at the time. As 
already stated, it fas on this evidence alone that the Subordinate 
Judge found that Nyallapollam was not given as security in 1880 
even though, in his opinion, Nyallapollam was then and for some 
time afterwards in the plaintiff’ possession, 

Their Lordships will now proceed to deal with the evidence 
as to whether Nyallapollam was in possession either of the plaintiff 
herself or her husband’s family when security was taken under 
the hukum of 1880, as unless t hat is shown her suit is barred. 

Exhibit III is the grant to Varahalu of Chellakapollam in 
1856. What was granted was land “bearing,” that isto say, pro- 
ducing, a grain rent of 6 garces of paddy and a money rent of 
Rs, 1g-r1-r. The grantee was to increase the yield if he could, 
and was to pay the Rajah a fixed kattubadi or quit rent of Rs. 3 
only, The grant of Nyallapollam (Exhibit D) in 1858 described 
the land as producing a grain rent of 6 garces and 27 putties of 
paddy anda money rent of Rs, 22-17., The grantee was to in- 
crease the yield if he could and was to pay the Rajah a fixed 
kattubadi of Rs. 3-8 only. It appears from the terms of Exhibit 
D that these ;6 garces and 27 putties were local measure and 
were equivalent to 6 garces in sikka or Government measure. 

There is no dispute now that Varahalu wasin enjoyment of 
both grants down to 1862 or 1863. The defendant has put in 
the kattubadi diary of the estate from 1816 to 1883, and exhibi- 
ted an entry of the ‘3rd September, 1863 (Exhibit XIX), in the 
following terms :— 


“AyyagariVarahalu Pantulu not having conducted himself accord- 
ing to the will and pleasure of the Sircar (Rajah) and the Manyam 
lands newly assigned by the Sircar in the villages mentioned herein 
below having been resumed and annexed to the Estate by the 
Sircar, the amount excused for the year Duxdubhé (1862-63) as per 
letter, dated Thursday, the 6th Niya of Sravana Bakulam of the 
year Rudhirodgari (3—9—1863) (is). ` 

e RS. A, P, 
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Relating to the Khandayam Manyam. 
Relating to the Sankili Manyam, 
Relating to the Javam Manyam. 
Relating to the Regidi Manyam. 
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This entry undoubtedly records a remission of kattubadi of 
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accordance with the will and pleasure of the Rajah. The kattu- oq Raja Rao T 


badi remitted- in respect of the Sankili manyam, a word which, as _ Swetachalapati 
already stated, includes the plural as well as the singular, was Ramektishna Ranga 
Rs, 6-8, that is to say, the amount of the kattubaddis of Rs. 3 
and Rs.: 3-8, reserved in respect of the Chellakapollam and 
Nyallapollam grants in Sankili village. The entry therefore pro- Sir Je aii Wallis. 
ceeds on the footing that both grants had been in fact resumed, 
whether the Rajah had or had not any right to resume them. 
It is not shown that there was any subsequent payment of kattubadi 
under either grant. 
There is no documentary evidence at all for the next ten years 
till 1872, when we find Varahalu still estate sheristadar, an office 
which he held until his death in 1876, and also apparently in 
possession of Chellakapollam, which was admittedly in possession 
of his heirs in 1880, when it was taken as security under the 
hukum, He may never have been deprived of it, or it may have 
been restored to him. The defendant’s case is that for some years 
after the resumption the revenues of the resumed manyams were 
not carried into the estate accounts but into the kaniki or private 
accounts of the Rani, and that in 1872 these revenues were 
transferred to the estate accounts pursuant to three hukums of 
the 25th September, 1872 (Exhibits VI, VIa and Vis), addressed 
by the Rani to Varahalu himself as estate sheristadar, to her private 
sheristadar, and to the Amin R. Venkata Rao. These hukums 
direct that the manyams resumed from Varahalu should be trans- 
ferred from the Rani’s private accounts to the estate accounts, as 
their management had not been satisfactory. 
The estate accounts for 1862 to 1872 have not been produced, 
the suggested explanation being that they do not retate to the 
manyams resumed from Varahalu, which were treated at that 
time as forming part of the Rani’s kanikior private estate. This 
omission has been much relied on for the respondent, and it has 
also been argued that there was an inam diary which would have 
thrown light on these matters which was called for, but was not 
forthcoming. 
However, this may be, for 1872 and the following years there is 
abundant documentary evidence on which Mr. Dunne has strongly 
relied. It has already been seen that in 1889, when the Rani 
decided to take over the manyam or manyams which had belonged 
to the plaintiffs husband, she did so in the hukum already set 
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out, by directing the sheristadar ‘to send for the ryots who culti- 
vated the manyak to the cutchery and obtain kadapas from 
them, 

Now this is exactly what we find being done. after 1872 in 
respect of Nyallapollam. From the deed of gift of 1858 in the 
plaintiff's husband’s favour it appears that the ryot then cultivating 
the Nyallapollam manyam which was the subject of the gift was 
one Rayapureddi Latchanna. It is sufficient to set out the first 
part of the kadapa executed by this very Rayapureddi Latchanna on 
the goth October, 1872 (Exhibit V) in the Rani’s favour to show 
that in 1872 he was again holding under the estate and not under 
the plaintifs husband. 

“Kadapa executed by Rayapureddi Latchanna, resident of 
Sankili, a village belonging to the said zamindari :—The piece of 
land that was originally a manyam of Ayyagari Varahalu Pantulu 
Garu, a resident of Sankili, but that was afterwards removed from 
his possession and kept in your private cultivation under the 
supervision of Inuganti Seetharamayya Garu, viz., 10 garces of wet 
land of Sankili village, has been this year taken by meon lease 
from you for one year, Angeerasa (1871—72), Fasli 128z with the 
exception of date trees and palm trees existing thereon. The 
annual Makta fixed for the said extent is 6 garces and 27 candies 
of Sarva paddy and cash Rs. 20-a-0, 

In the original grant of 1858 (Exhibit D), the land was entered 
as producing 6 garces and 27 candies of paddy and Rs. 2a-r1-0 in 
cash, which was then payable by the cultivator Latchanna, The 
figures are the same in Exhibit V, except that fourteen years 
later the cash rent, for some reason or other, had fallen from 
Rs, 22-11-0 to Rs. 20-2-0. Similar kadapas executed by Latchanna 
have been exhibited for 1876, Exhibit V1, 1877, V2. Then 
Exhibits V3 to Viz (1886) are kadapas executed by Latchanna, 
and after him by his son, for much larger areas, which, according 
to the son’s evidence, included Nyallapollam. He states that he 
paid cist tothe Rani and never cultivated under the plaintiff's 
husband. ° : 

These documents clearly show that from 1872 to 1877, and for 
subsequent years also, if the evidence of the first witness for the 
defence be accepted, Nyallapollam was in the possession of the 
Rani and not of the plaintiff's husband: 

The Subordinate Judge finds, on the strength of the kadapa 
(Exhibit V), that Nyallapollam was under resumption in 1872, but 
ignoring the evidence of Exhibits Vr and Vz, he finds that in the 
years immediately following it was again in possession of the 
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plaintiffs husband. This finding is based upon his inferences from 
the estate accounts which have been put in evidênce for 1872 and 
the following years. Their Lordships have most carefully 
examined those accounts in view of the findings of the Sub- 
ordinate Judge and of the arguments addressed to them on this 
appeal, and find, on the one hand that they do contain entries 
showing that the rent or cist payable under these kadapas went 
into the estate accounts during these years, and, on the other 
hand, that the entries relied on for the plaintiff do not establi- 
sh that her husband and his heirs were in possession of Nyalla- 
pollam, during these years or in 1880, which is the crucial date. 
The principal accounts exhibited were the Atukubadi 
accounts, said to have been prepared by the kurnam of the village 
(Exhibit VII series), the D. C. B. accounts (Demand, Collec- 
tion and Balance accounts) (Exhibit VI series), said to have 
been drawn up in the Tana or divisional office, and the Land Cess 
account of Sankili village from 1874 (Exhibit XII series), The 
zemindar was responsible for the land cess leviable on the reve- 
nues of the village under the Local Boards Act, and, when 
he had alienated any part of these revenues by the grant of inams 
or manyams, he had to collect the land cess from the alienees, 
On examining the accounts we find the rent or cist payable 
by Rayapureddi Latchanna under his kadapa of 1872 brought 
into the demand, Collection and Balance accounts of the estate 
(Exhibit VI (c), under the heading “Kapada filed by Rayapure- 
ddi Latchanna in respect of kaniki manyam belonging to Vara- 
halu Pantalu” (the plaintif’s husband), and much reliance has 
been placed on this description, The manyam had been kaniki, 
that is, in the Rani’s private estate, and had previously been Vara- 
halu’s but the entry as a whole shows that this was no longer so, 
as the rent is brought into the estate account as forming part 
of that estate, and the description must therefore relate to, the 
previous state of things, 


Then as regards land cess, Varahalu is debited in these acc- 
ounts with Rs. 14-7-6, and it is said that ifthe grain and money 
rents shown in the grants of Chellakapollam in 1856 and of Nya- 
llapollam in 1858 be taken, and if the grain rents be converted 
into money at the appropriate rates, and added to the money 
rents, and one anna inthe rupee be charged on the respective 
totals, the demand for Nyallapollam works owt at Rs. 14-7-6 
and the demand for Chellakapollam at three annas less ; and that 
this shows that Varahalu was still in possession of Nyallapollam, 
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Now we know thatin the intervening. years the money rent of 
Nyallapollam had fallen from Rs. 22-r1-o to Rs, 20-a-0, and the 
money rent of Chellakapollam may also have ‘varied in this pe- 
riod, After 1880 we know that under estate management its grain 
and money rents substantially increased. In these circumstances 
their Lordships are of opinion that there are no sufficient grou- 
nds for holding that this demand related to Nyallapollam, 

Further, according to the plaintiff's case, in these years Va- 
rahalu had two manyams, Chellakapollam and Nyallapollam, 
and consequently there ought to be two debits of land cess against 
him inthe accounts, If, therefore, Rs. 14-7-6, does not refer to 
Chellakapollam, but to Nyallapollam, it could have been shown 
from the accounts what the land cess of Chellakapollam wae, 
and this has not been done, : 

Their Lordships consider it unnecessary to pursue this ma- 
tter further. In their opinion, the plaintiff has failed to prove 
that her husband was in possession of Nyallapollam after 1863, 


„or that it could haye been taken from her as security by the de- 


fendant’s predecessor in 1880, and there is a considerable body 
of evidence as to the state of things existing both before and 
after 1880 which goes to show that it was not so taken. 

In these circumstances, their Lordships are of opinion that the 
appeal should be allowed as regards the Nyallapoilam istuva, 
and the decree of the High Court varied accordingly, and that the 
respondent should pay the appellants costs both here and in the 


„lower Appellate Court, and they will humbly advise His Majesty 


accordingly, 

A, S. L. Polak + Solicitor for the Appellant. 

Walker & Sheppard : Solicitors for the Respondent. 
K, J. R, Appeal allowed. 
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Before Mr, Justice M. N. Mukerji, and Mr, Justice N. K. Bose. 
. SATYA RANJAN ROY AND, ANOTHER 
g v. 


ANNAPURNA DASI* 


Will—-Construction øef—Clawses of gift irreconcilable—Indian Succession Act 
(XXXIX of 1925), Sec. 124—Gift over—Re-distribution of territory—Hindu 
Wills Act (XXI of 1870), applicability ef, 

Re-distribution of territories would not, by itself, make the Hindu Wills Act 
inapplicable to a place in which it was already in force. 


Where two clauses of gift in a will are irreconcileable so that they cannot 
possibly stand together, the clause or gift which is posterior in local position 
shall prevail, the subsequent words being considered to denote a subsequent 
intention. (Hence a will can seldom be absolutely void by mere repugnancy). 
The rule only applies where the later gift shows with reasonable certainty 
that the testator did not mean the prior gift to take effect according to its 
terms The subsequent direction must be unambiguous. 

A will constituted the adopted son Malik of a 12 as. share on the death of 
the testator, entitled thereto in absolute right with powers of gift and sale 
(para. 1), The said 1a as. share was described as the share of R. out of which 
on the happening of a contingency, viz., his death without issue during adoptive 
mother’s (A’s) life-time, 11 as. would go to his nephews (defendants) in_ equal 
shares and the remaining 1 anna to Aas a life estate (para. §); or on the 
happening of a difference or disagreement between A and adopted son, A would 
geta 1 anna share in lieu of her maintenance (pam, 6) : 

Held, that the absolute interest created in favour of adopted son by the first 
paragraph of the will was not cut down by the gift over provided for in 
paragraph 5. 

Even if the testator meant that in the event of the adopted son, who would 
take an absolute interest, failing to dispose of it or part of it and dying issueleas 
and within the life-time of A, the 12 as should bedivided between A and the 
nephews, the provision asto gift over was void as formulating a Jaw of succes. 
sion unknown to Hindu Law. 

If no absolute interest was created in the adopted son, under sectién-124 of 
the Indian Succession Act the distribution was to take place on testator’s death 
and the gift over was inoperative. i 


Appeal by the Defendants. 
Suit for a declaration. 


* Appeal from Appellate Decree No. 1061 of 1926, against the decree of 
Babu Mohendra Nath Mukhati, Subordinate Judge, 2nd Court of Sylhet. dated 
the 3rd November, 1925, affirming that of Babu Rajani Kumar Ghose, Munsiff, 


{st Court, of Habigunj, dated the 14th June, 1924 
° 


Cryin. 
1928. 
wwe 


Fuly, (1, 14, 17. 


‘o 
gag 
Crvi, 
1928, 
Satya Ranjan Roy 


Asnapio Dasi. 


Fuly, 17. 


THE CALCUTTA LAW JOURNAL, [Vou, XLVIII 


The material fagts appear from the judgment, 

Mr. Gopal Chandra Das, Babus Jajneswar Mazumdar and 
Nikunja Behary Roy for the Appellants. 

Dr, Nares Chandra Sen Gupia and Babu Jatindra Mohan 
Chaudhury for the Respondent, 

C. A, V 

The Court delivered the following judgment : 

Kali Kishore Roy, Mathur Chandra Roy and Mukunda Chan- 
dra Roy were three brothers, each of them having an 34rd share 
in their joint family properties. Kali Kishore died leaving 5 sons, 
namely the defendants Nos, 1 to 4 and one Rama Kanta Roy now 
deceased. Mathur Chandra then died leaving a son the defendant 
No. 5. Mukunda thereafter died leaving a widow, the plaintif 
Annapurna and a female child then in arms, 

Mukunda left a will. The preamble tothe will recited that 
Kali Kishore in his lifetime had given permission to him to adopt 
as his son Kali Kishore’s son Rama Kanta and he gave permission 
to his wife Annapurna to adopt after his death the said Rama 
Kanta as his son. The will then provided,— 

“Both of them (meaning Annapurna and Rama Kanta) do enjoy 
as my heirs and successors according to the terms and conditions 
of the Achalpatra (meaning the will) as executed by me and as 
laid down in the paragraphs following none of them shall be entitled 
to violate the same.” 


In paragraph 1 of the will it was provided that taking his 34rd 
share as 16 as,, Rama Kanta, on his death, would as ‘malik’ get 
12 as, thereof and the other four sons of Kali Kishore would get 
the remaining 4 as. 

It is stated,— 

“On my death the said Sreemans (all the five sons of Kali 
Kishore had been described as Sreemans before) shall give and 
take their respective shares being entitled to the same in absolute 
right with powers of gift and sale according to the shares mentioned 
above.” e 


In paragraph 2 it was enjoined that the adoped son Rama Kanta 
would have to maintain Annapurna out of his own share. Mathura 
Chandra evidently was alive at the date tof the will and it was 
provided that the adopted son would perform the obsequies of the 
testator (para. 2) and give in marriage his daughter who was an 
infant (para, 3) “according to the advice of Mathura Chandra, 

Paragraph 4 expressed a hope that the testator himself would 
adopt the son, if possible, in his life-time and it provided that so 
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long as the said adopted son Rama Kanta or the other sons of 
Kali Kishore did not attain majority, Mathura *Chandra will act 
as manager on their behalf’ with full powers and his acts would be 
binding on the minors on their attaining majority. 

Paragraph 5 ran thus :— e 

“God forbid, if the said adopted son die during the life-time of 
my wife without leaving any other heirs, then rras. out of the 
12 as, moveable and immoveable properties of my adopted son 
left by me as mentioned in the Achalpatra shall go to my nephews 
(meaning the 3 sons of Kali Kishore and 1 of Mathura Chandra) 
in equal shares, and my wife the said Annapurna Dasi shall be 
entitled to a life estate in respect of r anna share out of the 16 as, 
of the moveable and immoveable properties left by me.” 

Paragraph 6 provided that if there was difference or disagree- 
ment between the widow and the adopted son the widow shall have 
“power to enjoy, appropriate to herself, give away or sell 1 anna 
out of the 12 as, of the adopted son in lieu of her maintenance.” 

It has been found by both the Courts below that the adoption 
of Rama Kanta was made during the life-time of Kali Kishore and 
Mukund by the formal giving and taking of the boy. Rama Kanta 
died in 1313 without any issue. 

Certain properties having been sold for arrears of revenue there 
arose a dispute as regards the surplus sale proceeds that were in 
deposit in the Collectorate. The plaintiff claimed that Rama Kanta 
had 12 as. out of the 24rd share of Mukunda in joint properties, 
that is to say, an th share in the said properties, and that Rama 
Kanta had also an 1/sth share in the properties as a natural son of 
Kali Kishore, and that she as Rama Kanta’s adoptive mother was 
entitled to both the said shares and she asked for certain reliefs 
on that footing. The Munsiff gave hera decree on the footing of 
her having a 4 as. share, as having inherited the same from Rama 
Kanta. The Subordinate Judge; on appeal, has affirmed that 
decision. The defendants have then appealed to this Court. 

The controversy in the appeal centres round the question 
whether as contemplated in and provided for by paragraph 5 of 
the will Rama Kanta havirig died without any issue, the defendants 
are entitled to an 11 as, share out of Rama Kanta’s 12 as. share. 
There was a minor contention urged on behalf of the appellants 
tothe effect that the will relates toa place inthe District of 
Sylhet which, though it was included in the Bengal Presidency in 
1870 when the Hindu Wills Act was passed, was transferred to the 
province of Assam before 1883 when the will was executed, and 


. 525 


CI¥IL. 


1928. 
—w~ 


Satya Ranjan Roy 
v 


Annapurna Dasi. 


— 


526 a 


e 
Crviy,. 
1928, 
ww 
Satya Ranjan Roy 


Ve 
Annapurna Dasi. 


THE CALCUTTA LAW JOURNAL, (Vou, XLVIII. 


that therefore the Act will not apply to the will, This argument 
has no substance asthe re-distribution of the territories would not, 
by itself, make the Act inapplicable to a place in which it was 
already in force (Vide section 58 of the Government of India Act 
24 and 25 Vic. C. 67, S. 47). 

An elaborate and learned argument has been presen ted before 
us based on section 111 (now section 124) of the Indian Succession 
Act. Before dealing with it it is necessary to construe the will in 
order to see what was the interest that was bequeathed to Rama 
Kanta. The will constituted the adopted son Malik ofa 12 as. 
share on the death of the testator, entitled thereto in absolute 
right with powers of gift and sale (paragraph 1). The said ra as, 
share was described as the share of Rama Kanta out of which on 
the happening of a contingency (namely bis death without issue 
during Annapurna’s life-time) rr as, would go to the defendants in 
equal shares and the remaining Ianna to Annapurna as a life 
estate, (paragraph 5); or in the happening of another contingency 
during the life-time of Rama Kanta (namely a difference or dis- 
agreement between Annapurna and (Rama Kanta) Annapurna 
would get an 1 anna share in lieu of her maintenance (paragraph 6), 
Leaving aside the r anna share which was to be dealt with in the 
event of a differerice or disagreement between Rama Kanta and 
Annapurna under paragraph 6, or which would go to Annapurna 
as a life estate in the event of Rama K anta’s death without issue 
during the life-time of Annapurna under paragraph 5, the position 
seems to be that there is an apparent repugnancy, because para- 
graph r gives an absolute estate to Rama Kanta while paragraph 
5 purports to dispose of it again. The rule of construction in such 
a case has been stated thus in Jarman on wills, 6th edition Yol. 1 
pages 565—566. 

Mr, Jarman states the general rule thus: ‘Doubt is sometimes 
cast upon the intention of the testator by the repugnancy or contra- 
diction between the several parts of his will, though each part 
taken separately, is sufficiently definite and intelligible, In such 
cases the context (which is so often successfully resorted to for the 
purpose of throwing light on a doubtful passage) becomes itself the 
source of obscurity ; and unless some principle of construction can 
be found authorising the adoption of one, and the rejection of the 
other of the contrariant parts, both are necessarily void, each hav- 
ing the effect of néutralising and frustrating the other. With a 
view to prevent this most undesirable result, it has become an 
established rule in the construction of wills that where two clauses 
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of gift are irreconcileable to that they cannot possibly stand toge- 
ther, the clause or gift which is posterior in fGcal position shall 
prevail, the subsequent words being considered to denote a subse- 
quent intention. Hence it is obvious that a will can seldom be 
absolutely void by mere repugnancy...........0.,.1f must be borne 
in mind, however, that the rule only applies where the latter gift 
shows with reasonable certainty that the testator did not mean the 
prior gift to take effect according to itsterms. The simplest 
example of the general rule is where a gift to A apparently absolute, 
is cut down to a life estate by a subsequent direction that on A’s 
death the property is to goto B. ‘There are numerous authorities 
to this effect. But the subsequent direction must be unambiguous, 
And where there is an absolute gift of property to A, with a gift to 
B, in the event of A dying without having disposed of it, or a gift 
to B of what remains at A’s death the question of the effect of the 
words is often a difficult one, and the authorities, as might be 
expected, are not wholly consistent.” 


The question therefore is a pure question of construction, and 
treating it as such one has to read the whole will together and say 
whether the testator intended that Rama Kanta would not, merely 
because he might die issueless and within the life-time of Anna- 
purna, be competent to deal with the 11 as, share though he was 
constituted Malik in respect of it with power of gift and sale from 
the time of testator’s death, It is difficult to gather such an inten- 
tion from the words of the will, or in other words, it cannot be 
said that the directions are at all unambiguous as showing that the 
absolute interest created in Rama Kanta by the first paragraph of 
the will was in any way cut down by the gift over provided for in 
paragraph 5. If this view is correct, then even if the testator 
meant that in the event of Rama Kanta, who would take an absolute 
interest, failing to dispose of it or part of it and dying issueless and 
within the life-time of Annapurna, the 12 as, should be divided 
between Annapurna and the nephews the provision as to gift over 
is void as formulating a law of succession unknown to Hindu Law. 

If, however, no absolute interest was created in Rama Kanta, 
the question would arise whether in view of section 124 of the 
Indian Succession Act the gift over in favour of the defendants is 
_ void, The appellants have argued that it isa contingent bequest 
which should take effect and that section 124 will not affect it ; 
while the respondent argues to the contrary. ‘Phe section embo- 
dies what is known asthe 4th Rule in Adwards v. Edwards (1) 
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Civit. and was enunciated by Sir John Romilly in these words: “Where 
1928. there is an absolut gift to vest in possession at a future time, and 


a gift over in case the legatee should die without issue living 
at his decease, this prima facie is to be takento mean if he 
should die without issue before he is entitled to call for delivery 
as it would be very inconvenient that after delivery the subject of 
gift should be liable to go over.” This rule has been authoritati- 
vely modified by the House of Lords in;the two cases of O’ Mahoney 
v. Burdett (1) and Ingram v. Soutian (2). In the former case Lord 
Hatherley said—“ When the Court has found upon the face of the 
Will a positive direction to pay over the personalty to the legatee, 
or to make a distribution among several legatees at a given time, 
the period of distribution being fixed at which, as, it appears from’ 
the face of the will the whole estate was intended to be entirely dis- 
posed of and divided, and to pass from the hands of the executors 
the Courts have laid hold of that circumstance to say ‘ we hold this 
defeasance to be before that period of distribution arrives’, holding 
it to be an unreasonable construction of the testator’s, will to say 
that he directed on the one hand that the money shall be absolutely 
paid and divided and distributed, and put into the hands‘ of those, 
who having it in their hands, will of course share it without further 
trust, and on the other hand that a subsequent event namely a cer- 
tain person’s dying childless after that distribution has taken place, 
should divest the properties, that is to say, make it necessary for 
the executor to take steps to get back again, and recall that money 
which he had paid in order to hand it over to those who took under 
the executing devise. . . the period to which the executing 
devise will be referred will be the period of the death of the first 
taker unless there are other circumstances and directions in the 
will which are inconsistent with that disposition.” Whatever conse- 
quences might follow from the application of the rule in Adwards 
v. Zdwards (3) as modified by the House of Lords cases referred to 
above in cases to which the Hindu Wills Act and consequently the 
Indian Syccession Act do not apply, in cases to which section 124 
of the Indian Succession Act does apply, that section will have to 
be given its full effect. The Judicial Committee in the case of 
Bhupendra Krishna Ghose v. Amarendra Nath Dey (4) have said :-— 
9 Section 111 embodies the rule enunciated in Ædwards v. 
Edwards (3). The rule of construction laid down in that case has 
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been considerably modified by later English decisions, The Indian 
Act has given it statutory force. Even in Indiags regards Hindus 
its application is confined to special tracts. . . . Their Lord- 
ships think that it should be applied only to cases coming strictly 
within its scope.” The question in these cases is to ascertain when 
the funds bequeathed is payable or distributable. That 
being-ascertained, in a case where a legacy is given if a specified 
uncertain event shall happen and no time is mentioned in the, Will 
for the occurrence of that event the legacy cannot take effect, 
Here the uncertain event for the happening of which no time is 
mentioned is the deathof Rama Kanta during the life time of 
Annapurna and if the bequest is to take effect it should happen 
before the period of distribution. Reading the Will seems to be 
perfectly clear that the intention of the testator was that the dis- 
tribution was to take place on his death. For the bequest to the 
defendants to take effect the contemplated contingency should have 
taken place before the testator’s death. 

It, however, remains to consider a few decision to which our 
attention has been drawn on behalf of the appellants and all of which 
in our opinion are very different from the present case. In Bhupen- 
dra Krishna Ghose v. Amarendra Nath Dey (1), the wife was 
appointed sole executrix under the Will, she was given authority to 
adopt five sons in succession and it was provided: “ If my said 
wife dies without adopting a son, or if such adopted son predeceas- 
es-her without leaving any male issue in such case my estate after 
the death of my wife shall pass to the sons of my sister Binodini 
Dasi who may be living at the time of my death.” Their Lord- 
ships of the Judicial Committee held that onthe death of the 
testator, the widow, who had obtained possession as executrix’ 
was not divested by the adoption of the son, and the period of 
distribution having been distinctly fixed by the will at the death of 
-the widow and the adopted son having died before the widow’s 
death which was the contingency contemplated, the gift in favour 
of the nephews was not affected by section rrr and took effect. 
In the case of Durga Pershad v, Raghunandan Lal (2) the testator 
had made his minor son the Malik of the properties after his death 
and directed that he should succeed to and enter upon possession 
and also gave directions as to how the management was to be-con+ 
ducted during such minority, the mother of the minor and on hér 
death some other person to act as his guardian; and finally directed 
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Crvit. _ “Tf after my death the said minor sou dies the mother of the said 

1928. son shall in his stdad become the Malik in possession and occupa- 

tion when like myself the said musammat shall acquire all the pro- 

prietory powers and all kinds of properties moveable and immove- 

Annapurna Dasi. able, and after the death of the widow the property was to go to the 
testator’s two daughters in equal shares.” The mother died before 
the minor son and the question arose as to whether the gift over 
was valid. It was held relying upon section 116 of the Indian 
Succession Act that the gift over should take effect on the 
failure of the prior bequest in favour of the widow although the 
failure may not have occurred in the manner contemplated by the 
testator, that is to say though the widow died not after but before the 
adopted son. There is a reference to section rrr in the judgment 
in that‘case but it is by no means clear what it exactly means. In 
any case the minor was not to acquire full proprietory rights until 
at least he attained mojority and the period of distribution contem- 
plated by the will was, at the earliest ; the point of time when the 
minor would be a major. 

It has been argued on behalf of the appellants that inthe pre- 
sent case also the testator had given directions in paragraph 4 of 
the Will for the management of the properties during the minority 
of Ramakanta and of the defendants but such directions appear to 
have been given not in derogation of the absolute right that was 
conferred by paragraph 1 and was to take effect immediately 
on the testator’s death. The decision of the Judicial Committee 
in the case of Chunilal Parvati Shankar v, Bai Samrath (1) need 
not be discussed as it was not a decision with reference to section 
rrr of the Indian Succession Act but inspite of it, the said Act not 
applying to the willin question inthe case, So is the decision 
in Bat Dhanlaxmi v, Horporsad Utiamram (2). though one propo- 
sition that emerges from it may be usefully referred to, namely that 
a Hindu may create a life estate or successive life-estates, but a 
series of absolute estates defeasible in succession on the happening 
of an uncertain event cannot be considered as a succession of life- 
estates ; ib can only be considered as an attempt to create an estate 
of inheritance which is not recognised by Hindu Law.” 

From whatever point of view may the Will be look ed at, the gift 
over, in our opinion, cannot be regarded as operative and the appek 
lants’ arguments cannot possibly succeed. 

The appeal accordingly is dismissed with costs, 

ALT. M. $ Appeal dismissed, 
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NAGOREMULL MODI 
v. 


LACHMI NARAIN GUPTA AND OTBERS.* 


Disretion—Execution of decres—Insoluency—Erotection Order refused—Com- 
plaint to be dealt in Insoloency $ erisdiction. 

E In September 1925, an order for arrest of respondent Lachmi-Narain was made 
and the Court ordered that he should be released om furnishing security for his 
appearance, In January 1926, he was adjudged insolvent, But ‘the Registrer 
refused his protection order for Not producing books. In 1927 an application was 
made for execution by arrest of.the judgment-debtor. The learned Judge refused 
execution and left the previous complaints made against the insolvent to be dealt 
in the Insolvency Court : 


l Held, that ‘there was no sufficient reason to interfere with the discretion 
| exercised by the lower Court. 


Appeal by the Decree-holder. 
Application.for execution of decree, 
The material facts appear from the following judgment of 


Gregory, J. :—This is an application on behalf of the decrce- 
holder in the above suit for the committal of the defendant re ebruary, m 
Luchminarain Gupta to prison, 


The history of this matter may be summarised thus: There 
wasa decree in December 1923 in the suit, and apparently an order 
for arrest in September 1925. It would appear that in January 1926 
Luchminarain was adjudicated insglvent on a creditor’s petition, 
In March 1926 he was brought under arrest it would séem tinder 
the order made in September 1925, and the order that was made 
by the Court on that occasion was, that he should be released on 
furnishing security for his appearance, 

In June following he filed his Schedule but he was unsuccessful 

` after that in getting protection. He has now been brought before 
me on the present application. Inthe circumstances of this case 
I am unwilling to take any further steps in execution in the way 


7 O Appeal from Original. Order No. 31 of 1927, against the order of Mr. Justice 
Gregory, dated the tith February, 1927. 
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asked in this sfit and what I feel is this, that Luchminarain had 
already been adjudic ated insolvent when he was brought under 
arrest before the Court and his release was ordered on his furnish- 
ing security for his appearance. That security was in fact furnished 
and there is no suggestion that he has made default as regards the 
bond that he gave on that occasion, 

Various grounds have been put forward and it was urged very 
strongly on behalf of the decree-holder that Luchminarain’s case 
calls for no sympathy whatsoever. It was pointed out that no books 
were produced by him in the insolvency proceedings and that his 
protection order was refused by the Registrar largely if not mainly 
on that account, and that the Registrar considered that it ia a fit 
case in which the insolvent should be dealt with under section 34 
(1) B of the Insolvency Act. Iam not prepared to say that the 
Registrar’s view was wrong but since it appears to me that other 
proceeding can bs taken against the insolvent in the insolvency 
Court in order to bring him to book in respect of defaults or 
offences committed, Ido not think in the present case I should 
send him to prison in execution proceedings in the suit. 

It is open to the creditor to take steps to have the adjudication 
anulled. The adjudication is alleged to have been made at the 
instance of a friendly creditor ; if that is so the whole of the pro- 
ceedings would be fraudulent. Another procedure is also open 
under section 31{1) B of the Insolyency Act to which I have 
already referred, By that section if it appears to the Court i. e. the 
Insolvency Court that the insolvent has concealed his books or his 
accounts, the Court:might by warrant cause the insolvent to be 
arrested and committed to prison. 

A still further remedy which appears to be open in this c case if 
the facts are such as are alleged against the insolvent, is under 
section 103 of the Insolvency Act. That section provides that any 
person adjudged insolvent who fraudulently intending to conceal 
the state of his affairs or to defeat the objects of the Act has pur- 
posely withheld the production of any books, can be tried and con- 
victed and punished with imprisonment. 

In these circumstances in as much as all these various remedies 
are available against the insolvent on the assumption that his case 
can be brought under any one of the sections I have referred to, 
and having gegard to the fact that protection was refused so far 
back as August 1926 and we are now in February 1927, I think it 
tight to refuse the present application which I do. 

Against this order, the decree-holder appealed. 


Vou.’ XLVIII] HIGH COURT. e. 533. 
Mr. K. P. Khaitan for the Appellant, 2 ee 
1928. 
Mr. S. M. Bose for the Respondent. eo 
The following judgments were delivered : Nagoremall pee 
Rankin, C. J. :—In my opinion thére is no sufficient reason to gprs 


interfere with the discretion exercised by the learned Judge. I ; 
- would point out that in the circumstances such as the present one pda 
the law of India is extremely illogical and .the position of the Court — 
would appear to be very embarrassing. , Here is a man who so long 
ago as-the,26th of January of last year was adjudicated an insol- 
vent and so far-aś we know all his properties would vest either in 
the official Assignee or in thé Receiver who would be appointed 
by the iCourt. «Itis said that he has not disclosed his books 
and he has. been refused the protection order. Nevertheless 
“the object of sending a man to jail for non-payment of debts if he 
is'ùnder an obligation to hand over all his assets to the Court of 
"_Angolvency’ ‘does not ‘appear to me very convincing ; still less does it 
appear to be consisterit with principle that this should be done by 
one creditor while thé assets are supposed to have been impounded 
on behalf of all creditors. There can be no doubt that the position 
in the circumstances of this case is very difficult but speaking for 
myself Tam not at all satisfied that the learned Judge in leaving 
these various complaints to be dealt with in the Insolvency Juris- 
diction, did not take a wise course. Inthe circumstances I would 
refuse to interfere in this appeal. The appeal is dismissed with 
costs, 
Hitter, J:—I agree. 
Khaitan & Co : Attorneys for the Appellant 
N. C. Bose: Attorneys for the Respondent Raniji Lall & Co, 


i ‘Kar and Mchiah: Attorneys for the Respondent Lachmi 
Narain, 


A. T, M. Ea “Appeal dismissed. 
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Before Sir Charu Chunder Ghose, Knight, Judge, and Mr. 
Justice Jack. 


MATI LAL BISWAS 
v. 
KING-EMPEROR.* 


Furisdiction—Complaini— Presidency Towns Insolvency Act (UI of 1909, as 
amended by Act IX of 1926), Secs. 27, 36, 103, 1o4—~Fine, imposition of— 
Depositions under SS. 27:36, if adissible in evidence—Charges—Prejudice. 
No fine can be imposed under section 103 of the Presidency Towns Insolvency. 

Act. 

Section 104 of the Presidency Towns Insolvency Act, as amended by Act 1X 
of 1926, is applicable to a complaint preferred on the Iath July, 1927. by the 
learned Judge in the exercise of Insolvency Jurisdiction on the application for the 
framing of charges under section 103, before the Chief Presidency Magistrate. 

The records of deposition under section 27 and not under section 36 of the 
Presidency Towns Insolvency Act, can be taken into consideration ina Criminal 
Proceeding brought under section 103 of the Act. 

Atrial is not vitiated where no real prejudice of any description is or can be 
caused to the accused by reason of charges being framed in the manner in which 
they are framed in the present case. i 

Appeal by the Accused. 

Proceeding under section 103 of the Presidency Towns Insol- 
vency Act, , i 

Messrs{ Narendra Kumar/ Basu, Satindra Nath Mukerji and 
Jitendra Mohan Banerjee for the Appellant. 

Sir B. L. Mitter (Advocate-General) for the Crown: 

Messrs. Probodh Chandra Chatterjee and Bibhuti Bhusan Guha 
for the creditors. 

The judgments of the Court were as fol lows, 

C, C. Ghose, J:—The appellant before us Matilal Biswas 
has been convicted by the learned Chief Presidency Magistrate 
under section 103 of the Presidency-Town Insolvency Act and has 
been sentenced to suffer rigorous imprisonment for six months 
and to pay a fine of Rs, 1,000 in respect of each of the three counts 
the substantive sentences being directed to run concurrently, 

' So far as the question of the imposition of the fines is concern- 
ed, that portion of the order is clearly wrong and must be set aside 


Criminal Appeal No. 140 of 1928. 
LJ 
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because it will appear from a reference to section 103 of the Act 
that there is nd provision made for the impdgition of any fine. 
That being so, as indicated above, the portion of the Magistrate's 
order imposing a fine of Rs. 1000 in respect of each count must be 
set aside. 

It appears that the appellant before us formerly, that is, prior to 
1329 B. S. carried on business in the name of Bepin Chandra Mati- 
lal, He wasa partner in the firm, the other partner being his 
brother Bepin Chandra. The two brothers quarrelled and separated 
and the accused started a new business in the name of Matilal 
Monindra Nath Biswas, Monindra Nath Biswas being the name of 
his minor son. That business was in scented oils, patent medi- 
cines, biscuits and stationery, and it is said that the firm had no 
business of any description whatsoever in galvanized screws. 
Apparently the appellant did not do well in his business and it 
appears that he experienced considerable difficulties in meeting 
the claims of his creditors. It is said that his creditors assembled 
one evening in front of the place of his business and continued to 
press him for payment of their dues, The creditors were not paid 
and on the following day the appellant closed his doors. He 
then went tothe Court of the District Judge of Faridpur and 
_ applied for relief under the Provincial Insolvency Act. Certain 
creditors in Calcutta coming to know of these proceedings in Farid- 
pur applied to the learned Judge on the Original Side exercising 
the Insolvency jurisdiction of this Court for transfer of the proceed- 
ings to this Court, It appears that the learned Judge on the Origi- 
nal Side being satisfied that this was acase which ought to be 
transferred to this Court made the ordet applied for and accord- 
ingly transferred the proceedings to this Court. 


Thereafter there was an order made for the public examination 
of the insolvent under the provisions of section 27 of the Presi- 
dency Towns Insolvency Act. The record of that examination has 
been tendered in evidence in this case and is Exhibit 5. Subse- 
quently it appears that the insolvent was also examined under sec- 
tion 36 of the Act, the record of that subsequent examination being 
Exhibit 6: 

After the public examination of the insolvent had been 
concluded, certain creditors, who are described as B. N. Pal and 
B. K. Pal made an application to the learned Judge in Insok 
vency for the framing of certain charges under the provisions 
of section 103 of the Presidency Towns Insolvency Act, it being 
alleged against the insolvent that he had been guilty of offences 
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under the Insolvency Act. It appears that at first the learned 
Judge was of opigion that no definite case has been made out 
against the insolvent, He therefore dismissed the application 
with liberty to the creditors to put in a fresh application 
for a similar order, if they were so advised within one month 
from the date of the learned Judge’s previous order. Sucha fresh 
application being made to the learned Judge, the latter by 
his order dated the rath July, 1927 directed, in terms of section 
104 of the Presidency Towns Insolvency Act as amended by Act 
IX of 1926, that a complaint should be made to the chief Presi- 
dency Magistrate, Calcutta, in respect of three matters which had 
been brought to his notice. Thereupon the enquiry under section 
104 of the Presidency Towns Insolvency Act as amended by Act 
IX of 1921 was held before the Magistrate. A number of witnesses 
were Called to give evidence against the accused and it is said that 
they made out a prima facie case against the accused that he had 
been guilty of certain offences under the Insolvency Act, to wit, 
keeping false documents and books of account and making false 
entries therein, 

The charges against the accused! framed in the Chief Presidency 
Magistrate’s Court were these: (x) keeping a false roker book and 
showing a false debit entry therein in the name of Kasinath Man- . 
dal of Sibganj fora sum of Rs, 4296-0 (2) keeping a false rokar 
book and showing a false entry therein in the name of Kunja 
Behary Saha for Rs. 1402-8-0, and (3) Keeping a false cha/lan book 
showing a false debit entry therein in the name of Kanhaiya Lal 
Routh Mull for Rs. 3340. 

ln support of the case for the prosecution, the three principal 
witnesses were Kasinath Mandal (P. W. 7), Surendra Lal Saha 
(P. W. 4) and Tamsukh Das (P. W. 5). The prosecution alleged 
that this accused, who did not do any business in galvanized 
screws, suddenly took it into his head to have large dealings therein 
and with that view purchased a very large lot of galvanized screws 
from a dealer during a period exceeding eight months and that he 
disposed ôf the same within the brief space of three days, It is 
further alleged by prosecution that tle books of account show that 
the persons named above, namely, Kasinath Mandal Kunja Behari 
Saha and Kanhaiya Lal Routh Mull from whom the appellant had 
purchased diverse goods had been paid in part in kind that is in 
certain quantities of galvanized screws being handed to them and 
that the balances due to them were paid in cash, those balances 
being the amounts mentioned in thé charge. It is suggested on 
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behalf of the prosecution that the whole thing was false from start 
to finish, that the insolvent as a matter of fact,edid not have any 
transaction with the firms whose names are mentioned in the 
charges mentioned above, and that he made false entries in his 
books of account. 

The witnesses whom I have referred to above gave evidence 
that they had no transaction of any sort whatsoever on the dates 
mentioned in the appellant’s books and that they were not the 
persons who had taken payment in kind in the shape of galva- 
nized screws from the appellant or that they had been paid in cash 
the alleged balance due to them. 

The defence was that the entries in question were genuine and 
that prosecution witnesses Nos. 4, 5 and 7 had really nothing to do 
with the firms whose names are mentioned in the charges framed 
against the accused and which were the firms with whom the peti- 
tioner had dealings in respect of his business and in respect of 
which dealings the entries in question had-been made. 

The learned Chief Presidency Magistrate went into the matter 
at some length. He had the oral evidence of these witnesses 
before him. He had the books of the appellant before him and 
and he came to the conclusion that the personor the firms who 
were referred to by the accused in the entries in question 
were fictitious and had no existence whatsoever. He further came to 
the conclusion that having regard to the way in which the appel 
lant had kept his books of account there was abundant evidence 
for coming to the conclusion that those books had been kept ina 
fraudulent manner and the entries in question were false. Upon 
these findings he convicted and sentenced the accused as indicat- 
ed above. i ; 

This appeal being an appeal from a judgment of the Chief 
Presidency Magistrate has been argued at considerable length both 
on law and facts, 

The learned Advocate apearing for the appellant has argued in 
the first place that the Magistrate had no jurisdiction whatsoever 
to try this case because, at the date when the proceedings in insol- 
vency were initiated, Act IX of 1926 had not come into force 
at all and that the procedure for the trial of the appellant, assuming 
that he was guilty of offences under the Insolvency Act, should 
have been under the old section’ 104, that is, under the section as 
it stood before its amendment by Act IX of 1926, and, in support 
of this contention, has drawn our attention to a large number of 
cases in which the position is canvassed as to whether Acts passed 
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by the Houses of Parliament or by the Legislature in this country 
have or have not a getrospective effect. The cases to which our 
attention has been drawn have in our opinion really no bearing 
whatsoever on the precise question that we have got to determine 
in the present case and it would serve no useful purpose if we were 
to go through at length through the long catena of cases to which 
our attention has been drawn. Now, this amendment by the Act of 
1926 is really an amendment affecting procedure, and it is apparent 
from a perusal of the dates in this case, that on the rath July, 1927 
when the learned Judge preferred a complaint before the Chief 
Presidency Magistrate, Act IX of 1926 had come into operation 
and therefore the only section which could be brought into play 
was section 104 as it was amended by Act IX of 1926. The com- 
plaint itself is one under section 104 as amended, and that being so 
the Magistrate was the proper person who could hold the enquiry 
on the complaint of the learned Judge exercising the Insolvency 
jurisdiction of this Court. We think that there is no substance 
whatsoever in the point which has been taken and that it must be 
negatived, 

It is next argued that the record of the depositions under sec- 
tion 36 of the Presidency Towns Insolvency Act could not be 
admitted in evidence inthis case, It appears to us that the con- 
tention, so far as it goes, is sound and must be given effect to ; 
and in coming to a conclusion as regards the guilt or otherwise 
of the appellant before us we have eliminated from our considera- 
tion entirely the record of the deposition under section 36 of the 
Act. But while we have eliminated from our consideration the 
record of the depositions under section 36 of the Presidency Towns 
Insolvency Act, we have taken into consideration the record of his 
examination under section 27 of the Presidency Towns Insolvency 
Act, that being evidence which, according to the terms of the sec- 
tion itself, can be taken into consideration against the accused. 
in proceedings held under the Act. It is, however, argued that 
although the record of an insolvent’s deposition under section 27 
of the Presidency Towns Insolvency Act can be taken into con- 
sideration in procedings against an accused under the Insolvency 
Act, that record cannot be admitted in evidence in criminal 
proceedings against the accused, Now, the present proceeding is 
a proceeding under section . 103 of the Presidency Towns 
Insolvency Act and that being so, it is a proceeding under 
the Act. The question has been considered in England 
and it has been held in several cases that an  insolvent’s 
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answers to questions put in public examination under the Ban- 
kruptcy Act can be used against the insolvent fn a subsequent cri- 
minal proceeding. (See in this connection the cases reported in 12 
Coxe’s Criminal Law cases, pages 32 and 174.) That being £0, 
we see no reason whatsover why the record of the deposition of 
the appellant under section 27 of the Presidency Towns Insolvency 
Act could not have been taken into consideration by the Magis- 
-trate in this case. ` 

It is next argued that the charges are bad as the second charge 

could only be understood if two entries and not merely one entry 
“were taken into consideration and therefore it is said that the 
charges although three in number, were really four in substance, 
and that that being so the trial is vitiated. Now, what are the 
charges against the accused ? The charges really are $ keeping a 
false rokor or making a false rokor book and making false 
entries therein and also keeping a false chalan book and making 
false entries therein. The references to the figures showing the 
moneys paid out by the appellant are ‘merely illustrative and we 
do not think that any real prejudice of any description was or 
could have been caused to the appellant by:reason of the charges 
being framed in the manner in which they were framed. 

It is next argued that there is no evidence to connect in any 
way the terminal dates mentioned in the charges themselves 
within which period it was suggested the entries in question were 
made. Inthe charges definite indications are given as to the dates 
of the entries themselves. Therefore, assuming for argument’s 
sake that there was any confusion about the terminal dates, we 
are of opinion that no prejudice was or could have been caused to 
the accused, seeing that he was fully aware in respect of what en- 
tries the charges were being investigated against him, 

It is also argued that the question of galvanized screws 
which was taken into consideration by the Magistrate in this case 
in investigating the charges against the accused should not have 
been taken into consideration at all because the learned Judge who 
made the complaint had himself in a prior proceeding come to the 
conclusion that the explanation of the accused so far as purchases 
of galvanized screws were concerned was satisfactory and, in sup- 
port of this contention, we have been referred to an order made by 
the learned Judge in the insolvency jurisdiction of this Court dated 
the 14th June, 1927. So far as this point is concerned, it does not 
really come into this proceeding at all, The complaint was made 
not under the order of the 14th June, 1927 but under the order of 
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.the rath July, 1927, and we must exclude from our- consideration 
, in investigating the present case against the accused any question 
-which might arise on a construction of the order of the 14th June, 


1927. 7 

These are, as far as we can make out, allthe points of law 
which have been canvassed before us, On the facts, it has been 
argued that the evidence shows that there is room for doubt as to 
whether the accused was really guilty. Iltis argued that the fact 
that three witnesses, viz, Nos. 4, 5 and 7 were called to prove that ` 
they were not the persons with whom the appellant had dealings 
does not exclude or negative any theory of there being other per- 
sons of the name of the persons or firms referred to in the charges 
in the places mentioned against their names who had done busi- 
ness with the appellant. As far as we can understand the evidence, 
the prosecution brought forward before the Magistrate evidence 
of a satisfactory character showing that the accused had committed 


the offences charged against him, -lt was the accused’s business 


to rebut the case made by the prosecution. There is no question 


of the Magistrate having gone wrong in having placed the onus on 
the accused. The Magistrate has not placed the onus upon the 


accused, 

_ We think on the facts that the case made by the prosecution is 
such as to induce us to hold that the case is true. That being so, 
we have come to the conclusion that both on.law and on facts this 
appeal must fail, l 

The appellant, who is on bail, will now surrender to his bail 
bond and serve out the remainder of the sentence imposed on 
him, 

Jack, J :—I agree, 

A, Te M. Appeal dismissed : Order of fine set aside. 
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CRIMINAL REFERENCE. 


Before Sir George Claus Rankin, Knight, Chief Justice | 
and Mr, Justice M, N. Mukherji. 


KING-EMPEROR 
0. 
KHUDAY GAZI AND ANOTHER* 


Fury, verdict of—Reference—Criminal Procedure Code (Act V of 1898), 

Sec. 307. 

Before the High Court can substitute its own opinion for that of the majo- 
rity of the jury, it must be able to say that in the legal sense of the expression, 
the jury’s verdict is against the weight of the evidence, that is to say, it is not 
such a verdict as reasonable men properly instructed could have arrived at. 

Reference under section 307 of the Code of Criminal 
Procedure. 


The material facts appear from the judgment. 
Mr. Syamapada Ray (Counsel) for the Crown. 
Mr. Lalit Mohan Sanyal ( Advocate) for the Accused, 


The following judgments were delivered : 

Rankin, ©. J.:—In this case the two accused persons named 
Khuday Gazi and Abdul Hadi Sardar were put upon their trial 
before the Additional Sessions Judge of Khulna with a jury of 
seven persons on a charge of murder of one Punti Bibi. It appears 
that both the accused persons are uriyas, the second accused 
having become a Mahomedan. It appears that Punti Bibi was a 
woman who had been married by the first accused Khuday Gasi 
in sicca form after the death of her first husband. The first 
husband had left a house and some other property and the occur- 
tence which is alleged to have taken place onthe a5th February 
1928 inthe middle of the night of Saturday and Sunday took placé 
in the house of the woman, 


The case for the prosecution is that these two accused togethér 
with the two witnesses Fatik Sardar and Katar Shaikh were smok- 
ing gunja in Punti Bibi’s house that they were smoking and singing 
songs and that Punti Bibi was in another part ofthe house and 


did not take any share in these proceedings, Finally she went to 


sleep in her part of the house with a small child of 6 years old and 
2 e 


* Jury Reference No. 36 of 1928 by Bihari Lal Sarkar Esq., Additional 
S23sinas Judge of Khulna, dated the 21st June, 1938, 
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the story is that after these men had sung their songs and smoked 


` their gunja for sometime the second accused told these two wit- 


nesses namely Fatik and Katar that Punti Bibi was to be murdered; 
and that a certain conversation took place in the course of which 
he threatened these people to keep quiet otherwise he would 
murder them. That then the two accused entered the room and 
Abdul Hadi the second accused pressed the woman’s throat and 
throttled her to death while Khuday Gazi, the husband of the 
woman held her arms and in this way she was strangled and that 
these two eye-witnesses ran away immediately after seeing this. 
There can be no doubt that the woman came by her death in that 
place on that night. 

The question is whether the story of these 2 eye-witnesses is to 
be believed by itself and whether there is sufficient corroboration 
either in the conduct of the accused or otherwise to entitle us to 
say that the verdict of the jury is unreasonable, Itis quite true 
that the jury were very nearly divided in their opinions four being 
in favour cf the verdict of not guilty and three in favour of the 
verdict of guilty. There can be no doubt that the story told by 
these eye-witnesses is very improbable in itself. If the four people 
were smoking gusja and singing songs then it does not seem prob- 
able that one of these people should suddenly say that Punti Bibi 
should be killed, but one cannot criticise this evidence very much 
because it appears to be a story of what took place when it may 
very well be that they were still smoking gusja or at any rate were 
subject to its effects. The story told by these witnesses as to what 
they had seen does notsound very convincing and it seems a 
highly improbable story that the husband and the other man 
should go into the room where Punti Bibi was sleeping in the 
presence of these two eye-witnesses and should be so easily and 
successfully able to strangle this woman to death the small child 
being in the same room at thetime. Thisis a story which has 
all the elements which call for a critical investigation. : 

Now, what appears to have happened is that very early in the 
next morning, the husband and the eye-witnesses, Fatik, were 
making arrangements to dig a grave and itis said that corrobora- 
tion of the prosecution story is to be found in the conduct of the 
husband in getting the grave dug quickly and also in the circum- 
stance that he gave different accounts to different people one of 
which tended to show that the woman died of snake bite and the 
other tended to show that she died of cholera. When we examine 
the evidence of the witnesses we find that it is quite true that the 
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Matbar of the village stopped the immediate burial of the woman’s 
dead body until the police were informed. We?find that before 
mid-day Khuday the first accused himself goes to the Thana and 
lodges the first information, His story is that after dusk he broke 
his fast (it was a Roja day) at the house of Punti Bibi, that two 
witnesses of the village were present then and the witness Fatik 
was also present, that he went from Punti Bibi’s house to his own 
and took his meal and slept there with his other wife and his 
children and that before dawn he went to Punti Bibi’s house and 
noticed the door open and found her lying on her back. He 
says he found some stools both on the bed and on the blanket. 
He says froth was seen both in her nostrils and in her mouth. 
He did not remove the blanket that was on her body so he could 
not say if there were any marks of violence or wounds on her 
person, He further says that he saw her stout and strong last 
evening. He says he knows nothing more. These two houses 
are not so near each other that it is impossible to suppose that if 
something had happened to this woman „in her house, the people 
in the house of the first accused would know anything about it, 
We have therefore to consider in these circumstances whether 
there is any corroboration of the story of these eye-witnesses, 

Now, on the question of the cause of the death and the circum- 
stances, everything in this case depends upon the evidence of the 
doctor. The doctor was called before the committing Magistrate 
and gave his evidence. But for some reasons which I profess I do 
not understand in the least, the prosecution did not think it neces- 
sary that the doctor should attend before the jury to give his 
evidence so that the jury might ask him questions and get the 
matter explained to their satisfaction, The idea that it is satisfac- 
tory to read the evidence of the doctor taken before the committing 
Magistrate and not to call the doctor, not to put bim in the witness 
box and get him to explain to the jury any difficulty which the 
jury might have in appreciating what he said, is I think, absurd. 
In this case, it was certainly worth while for the prosecution to have 
called the doctor to give his evidence before the jury. Ican see 
no reason for expecting any jury to take an adverse view of the 
conduct of a party ina murder case of this nature if the evidence 
is not properly laid before them, The doctor had on the 27th 
February made the post mortem examination. He gives a good 
deal of information and says that the mouth of thee deceased was 
tightly closed, the tongue was bitten between the teeth and her 
eyes were closed and so forth, Then he describes a series of 
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abrasions on the neck, on the back and throat and on the left arm 
and breast and # forth. Then comes the statement which is 
wholly unexplained by anything in the evidence that a ligature 
was tied round the neck between the -chin and larynx, Not a 
word is found in the evidence of the eye-witnesses or in the other 
evidence as to whether this was part of the cause of the death, 
i, 6., strangulation by ligature. This account was read to the jury 
and they were left to form their own opinions. It does not appear 
that the accused persons were defended before the committing 
Magistrate. We notice that the deposition was taken in the pre- 
sence of the accused who had no opportunity of cross-examining 
the witnesses, It seems to me that there was slackness in the con- 
duct of the case in that the case should not have been tried without 
the doctor being called. Now, itis suggested that on the face of 
the doctor’s evidence it corresponds with the story told by the eye- 
witnesses, I find it very difficult indeed to satisfy myself that 
there are not in the Medical evidence matters which require con- 
siderable explanation before it can be said that the Medical evi- 
dence corresponds with the story told by these eye-witnesses. The 
‘learned Judge thought that it was very suspicious that the accused 
Khuday said that he came and saw his wife’s dead-body and that 
he did not remove the blanket so as to examine whether or not 
there were any marks of injury on her person, I am not atall - 
certain that it is a good point. It may or may not be probable 
that in an ordinary case the woman’s husband would have done so, 
In the case of this particular accused who is probably a low type 
of gunja smoker it is very difficult to guess why he thought that he 
should not then proceed to investigate the matter. But it is very 
difficult to say that the fact shows that he has taken any part in 
causing her death. Then again it is said that it was given out in 
the morning that the woman died of snake bite. As to that one 
can only say that there are featuresin the injuries which may be 
taken as the result of snake bite. The circumstances that it was 
first given out that the death was due to snake bite does not prove 
anything against the accused, It is also said that her death was per- 
haps due to cholera because there was a story of vomitted matter 
found in:the house. There is evidence to show that there was some 
yomitted matter in the house. It does not seem to me that that 
was corroboration which would induce the jury to accept the evi- 
dence of the eyewitnesses. Upon whose credibility the prosecution 
case depends. Ido not propose to say more about these eye- 
witnesses except this that itis very important to ask ourselves 
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when they first told the story which they are telling now. Take CRIMINAL, 
the case of the witness Fatik, He saya that fhe next morning 1928. 


although: tħe`Jainadar came he did not tell anything to anybody 
about having seen this woman being strangled to death by her 
. husband and the co-accused. According to him it was not until 
the Darogà came that he disclosed his evidence at all. He was Rankin, C. F. 
there with a lot of people on the Sunday morning and they were pu 

all hanging : about that house all day long. It was nat until the 

next day when the- Daroga came that he for the first time men- 

tioned it to him. In all these circumstances we have to consider 

whether this is a case in which the function of this Court is to 

substitute our own opinion for that of the majority of the jury. 

Before -we'can do so we must be able to say that in the legal sense 

of the expression, which is sometimes misunderstood, the jury’s 

verdict is against the weight of the evidence, that is to’ say, it is not’ 

such a verdict as reasonable men properly instructed could have 

arrived at. Iam entirely unable to say that in this case. It seems 

to me that the prosecution case has failed largely owing to its own 

fault, because they did not produce evidence in such manner ag 

Would oblige the jury—who aftér all entrusted with the life and 

liberty ofthe accused to find the accused . guilty. 


seed 
King-Emperor 
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Khuday. Gazi. 


In these circumstances I think the proper course is to reject 
this reference to enter a judgment of acquittal in respect of both 
the-accused-and to direct that they be discharged from custody 
and if not in custody, that their bail bonds be ee. 


-~ Mukerji, J. :—I agree. z , ` : 
A. T. M. : Riles rejected, 
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: APPELLATE CIVIL. 


Before Mr, Justice Cammiade and Mr. Justice S. K, Ghose, 
BENODE BEHARI MANDAL 


v. 
JITENDRA PRASAD CHATTERJI AND oruErs* 


Possession, shit for—Sale of non-transferable occupancy holding in execution of 
` monscy decree—Delivery of possession of part—Tenant, if can question sale~— 
Landlord's right of re-entry. 


The plaintiff purchased two different non-transferable occupancy holdings in 
execution of a money decree, but did not take possession through Court the 
whole of the lands of the two tenancies. He wasin possession of some of the 
lands and claimed to recover possession of only those other lands which were 
delivered to him, and of which he was subsequently dispossessed by defendant 
No. t in collusion with other defendants, including the landlords and the 
original tenant : 

Held, that it was not open to the original tenant to question the sale. 

That the landlord could question the sale if it had been followed by complete 
abandonment of the lands by the tenant. . 

That the plaintiff was inthe position ofa purchaser of a portion of a non- 
transferable occupancy holding against whom no landlord had a right of re-entry. 

Appeal by the Plaintiff, 

Suit for recovery of possession on declaration of title. 

The material facts appear from the judgment. 

Dr. Naresh Chandra Sen Gupta and Babu Urukramdas Chakra- 


.varty for the Appellant, 


Babu Mritunjay Chatterji (for Babu Pramatha Nath Bando- 
padhya) for the Respondents, 

The judgment of the Court was as follows: 

This is an appeal by the plaintiff in a suit for recovery of po- 
ssession of certain lands on declaration of his title. The lands 
in suit formed parts of two different occupancy holdings, one 
bearing a rental of Rs. 37-8 and the other bearing a rental of 
Rs. 9-4. These two tenacies were brought to sale in execution 
of a money decree and they were purchased by the plaintiff, 
and the plaintiff took delivery of possession on the 1ath .Decem- 
ber 1921, He was subsequently dispossessed of some of the lands 


. by defendant No. 1 in collusion with other defendants, including 


the landlords ; and the plaintiff brought the suit in order to recover 


* Appeal from Agpellate Decree No. 1198 of 1926, against the decree of Babu 
Nagendra Nath Bhattacharji, Subordinate Judge of Burdwan, dated the arst 
January, 1926, modifying that of Babu Bhupendra Nath Mukherji, Munsiff, and 
Court of Burdwan, dated the 21st July, 1924, 
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possession of the lands of which he had been elispossessed. The 
first Court decreed the suit so far it related tô lands of the te- 
nancy of Rs, g-4 and dismissed it in respect of the lands of the 
other tenancy. Both parties appealed and ‘the learned 
Subordinate Judge dismissed the suit entirely, As will appear 
from the judgment of the learned Subordinate Judge, the plain- 
‘tiff took care not to take possession through court of the 
whole ofthe lands of the two tenancies, and the plaintiff is now 
in possession of some of the lands of these tenancies, and he 
- claims to recover possession of only those other lands which 
were delivered to him, and of which he was subsequently dispo- 
ssessed, The defendants set up a story that the tenant whose 
tenancies were sold in execution of the money decree had sur- 
rendered the holding tothe landlords prior to the date of the 
execution sale, and that the landlords had held the lands khas 
for sometime and had subsequently settled them with defend- 
ants Nos. 1 and 6. Therefore even according to the case for the 
defence, defendant No. 6, the original tenant, is still in posse- 
ssion of some of the lands of the two tenancies. As regards the 
story of the surrender, the learned Courts below have found 
that the story is false, and that it has been connected with a 
view to cheat the plaintiff. The learned Subordinate Judge has 
however dismissed the plaintiffs suit holding that because 
the plaintif had purchsed the entire holding at the execution 
sale, his purchase was of no effect as against the landlords, and 
the Subordinate Judge considered this argument sufficient for dis- 
missing the plaintiff's suit. In this he was in error, So far as the 
tenant defendant No. 6 was concerned it was not open to him to 
question the sale, The landlords could only question the sale 
if it had been followed by complete abandonment of the lands by 
the tenant, As the findings of the courts below are that the 
tenant is still in possession of some of the lands, it follows that 
there has been no abandonment which entitles the landlords to 
re-enter, The fact that the plaintiff did not take posseagion of all 
the lands is a material circumstance which the learned Subordinate 
Judge has failed to appreciate. It is this circumstance which puts 
the landlords out of the court in the matter of re-entry, The plain- 
tiff is in the position of a purchaser of a portion of a non-transfer-= 
able occupancy holding against whom no landlord has a right of 
_Ye-entry. . 

The appeal therefore succeeds and the suit is decreed in its 
entirety with costs in all courts. ` 
A.T. M, - Appeal allowed. 
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as Mn Justice M. N. Mukerji and Mr, Justice is 
N. K. Bose, 3 


SHAIKH HAMITULLA 
v. n 
SHAIKH KARIM BUX Ann ormers* > le% > 


2 tr ret i 2 
Pre-emption— Mahomedan Law—Talab-isishhad, when absolutely necessary, 

In enforcing the right of pre-emption the second demand, Talab-i-ishhad, is 
absolutely necessary when the first demand, Talab-i-mowasibat, has not been , 
accompanied by the invocation of witnesses as prescribed under the Mahomedan 
Law. . 

Appeal by the Plaintiff. 


Suit to enforce the right of pre-emption. TITO age i 


The material facts will appear from the judgment, 
Mr. Nagendra Nath Bose for the Appellant: ge 
Mr. Hiralal Gangult for the Respondents, l 

The judgment of the Court was as follows :— > 


This appeal has arisen out of a suit to enforce the right of pre- 
emption. The defendant No. r who is the brother of the plaintiff 
was the vendor and the other defendants-namely defendants Nos, 2 
to 5 the vendees. The Courts below have dismissed the suit on 
the ground that the second demand, namely, the Talab-i-ishhad hag 
not been satisfactorily proved. So far as this finding is concerned 
it is a finding of fact. But then it has been argued ôn behalf df 
the plaintiff appellant that inasmuch as the Talab-i-mowasibat was 
duly proved and it was accompanied by the: requisite formalities 
and was made in the presence of witnesses, the necessity fora 
second demand of Talabi-i-ishhad has been dispensed with. Now 
the precise question as to the circumstances under which the first 
demand would be sufficient has been considered in a very recent 
case of this Court namely to which decision one of us was a party 
and which is about to be reported. It has been heldin that casé 
ox a consideration of the authorities that in order to dispense with 
the necessity of Talab-i-ishhad the Talab-i-mowasibat must be 
accompanied by the formality that is prescribed under the Maho- 


“medan Law as to the invoking of witnesses. It has been held in 
je a a : 3 Bi aa 


* Appeal from Appellate Decree No, 1032 of 1926, against the decree of 
Babu Upendra Nath Biswas, Subordinate Judge, ist Court of Dacca, dated the 
7th December, 1925, affirming that of Babu Atal Behary Dutt, Mansiff and Court, 
Dacca; dated the 26th April, 1924. 
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that case that if this invocation of witnesses has been done in the 
first demand no second demand would be necessary. It has thus 
been said in‘ that’ case :—“The right is ‘séict issimi juris * and 
failure to perform the demands- in accordance with the require- 
ments of the Mahomedan Law would defeat the plaintiff’s claim. 
This invoking of witness, as far as may be gathered from the 
“authorities, is no mere matter of form ; it imparts to the demand a 
solemnity clothed in which’the’ demand becomes not a’casual one 
“but on the other hand assumes the nature of a serious transaction. 
` No particular. form of words is necessiry for the invocation of 
„witnesses, but the claimant in the presence of witnesses must say 
to the following effect: ‘Such a person brought such a property 
(sufficiently indicating the same) of which Iam the Shafi ; I have 
already claimed my right of Shaffa and now again claim it, be 
therefore witness thereof’ (Ameer Ali on Mahomedan Law, 4th 
Edition, Vol. II, page 725). The last word or words to that effect 
must be said even where the two demands . are combined into one. 
The importance “of this invocation as an essential part of the cere- 
mony has been impliedly recognized in several cases amongst 
which reference may be made to Jadu Singh v. Raj Kumar (x); 
Ramdular Misser v. Jhumach Lal (2). He 
_ . Upon the findings of the two Courts below and indeed upon the 
evidence on the record there is nothing to suggest that this i invoca- 
tion of witnesses accompanied the Talab-i-mowasibat. Under these 
circumstances the second demand was absolutely necessary. 
The appellant’s contention therefore in our- opinion fails and the 
: appeal must be dismissed with costs. 


D. K. Re . Appeal dismissed, 


* Meaning to'be most strictly applied—Rep. 
mM (1871) 4 B. L. R. A. C, 171. (2) (1872) 8 B. L. R. 455, 
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Before Mr. Justice B. B. Ghose and Mr. Justice N. K, Bose. 


Civi. SATISH CHANDRA DUTT CHOWD HURY AND OTHERS- 
1928. v. 
Sra? ~ 
September, 7. J. N. BLADES,* 


Provincial Insolvency Act (V of 1920) Sets, 41, 42 (1) (a)—Inselvent’s assets 
not of requisite value—Absolute discharge when granted. 

An order for absolute discharge of an insolvent by Court, with a bare state- 
ment that there was nothing inthe receivers report to stand in the way of his 
discharge, without it being satisfied that his assets were not of the requisite value 
from circamstances for which the insolvent could not be held responsible is 
illegal under section 42 (1)(a) of the Provincial Insolvency Act 

Appeal by a creditor of the Insolvent. 
Application for discharge of the Insolvent. 
The material facts will appear from the judgment, 
Mr, Abinash Chandra Ghose for the Appellants, 
Mr, Sachindra Kumar Roy for the Respondent, 
The judgment of the Court was as follows :— 
aie P In this case an order of discharge was made by the learned 
— Judge of the Insolvent by his order dated the 3rd, January 1927. It 
seems that the creditors Nos. 1 and 2 asked for time on various 
occasions to file their objection. But they did not file their objec- 
tion on the 3rd January, 1927 nor did they give any indication to ` 
the Court as to the reason why they Were opposing the final dis- 
charge, The creditor who is the appellant before us states that he 
could not file his objection to the final discharge before the Recei- 
ver had submitted his report. This report was submitted on the 
17th December 1926, a few days before the court closed for the 
Christmas vacation and it reopened on the 3rd January. It is stated 
on behalf of the creditor that within this short time he could not 
make any enquiry on which he could base his petition for objec- 
tion. This argument does not seem to be very convincing 
because the Receiver’s report is such a short document that 
within the course of the 5 or 6 days that the Court remained 
open before the Christmas vacation he ought to have been 
in a position to prefer any objection or at least. to indicate, 
as the Court said, the reason why he opposed the final discharge. 
«But there is another serious defect in the order of the learned 
Judge. Under section 42 (1) (a) of the Provincial Insolvency Act 


*Appeal from original order No, 177 of 1927 against the order of G. C. Sam - 
key Esq. District Judge of 24 Parganas dated the 3rd January 1927. 
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the Court is bound to refuse to grant an absolute order of discharge 
under section 41 unless the insolvent’s assets ware of value equal 
to 8 annas in the Rupee on the amount of his unsecured liabilities 
(as it was in this case), unless the insolvent satisfies the Court with 
regard to certain matters stated in that clause, In the order of 
the learned Judge ‘it is only stated that there was nothing in the 
report of the Receiver tostandin the way ofthe insolvent’s discharge. 
That is not sufficient. The judge must be satisfied that the assets 
were not of the requisite value from circumstances for which the 
insolvent could not be held to be justly responsible. There is no 
such finding. ' 

This order therefore does not satisfy the provisions of the law 
and should therefore be set aside and the matter is sent back to 
the learned Judge. The creditors if they choose are allowed to file 
their objection. The learned Judge will hear their objection and 
then dispose of the matter according to law. The creditors may 
raise any objection to the final discharge but on no ground would 
they be entitled to delay the hearing of the matter. 


There will be no order as to costs in this appeal, 
D, K, R. Appeal allowed: Case remanded, 


Before Mr, Justice B. B. Ghose and Mr, Justice N. K. Bose. 
NAIDA BASHI MAJHI AND OTHERS 


v. 
RAJENDRA CHANDRA MALA AND OTHERS.” 


Suit—Daeclaration of title--Suit, if mainteinable—Civil Procedure Code, 
Sec. 47, O. a1 Te 58—Applicability of. 

In a case where the defendants obtained a decree against the plaintiffs’ father 
and executed it against the plaintiffs as his legal representative and took posses- 
sion of the property in execution of the decree, and afterwards the plaintiffs 
brought the suit against the defendants for declaration of their title to the very 


property alleging that they never got it as legal representatives of,their father 
but from their maternal grandfather. 


Held, that this is a matter which tho plaintiffs ought to have urged in the exe- 
cution proceedings as a matter falling under Sec. 47 C. P. C. 


When the judgment«debtor or the representative impleaded in the executiof* 


*Appeal from Appellate order No. 179 of 1928 against the order of E. Milsom 
Esqr. I. C. S. District Judge of Backergunj, dated the Sand December 1927, 
reversing the order of Babu Kamini Kumar Dutta, Subordinate Judge, and 
Court at Bakergunj dated the 12th May 1927. 
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proceedings claim a right in the property on his own behalf though under a diffe- 
rent right Sec. 47 G P. C, applies, but when he claims it as the property 
of another person on behalf of that other person O. 21 r. §8 applies, 

Punchasun Bundopadhaya v. Rabia Bibi (1) and Kartick Chandra Ghose v. 
Ashutosh Dhara (2) referred to. 


Appeal by the Defendants, ‘ 

Suit for declaration of title to a certain property. 

The material facts will appear from the judgment. 

Messrs. Nasim Ali and Diptendra Mokan Ghose for the 
Appellants. 

Mr. Bhagirath Chandra Das for the Respondents, 

The judgments of the Court were as follows :— 

B. B. Ghose, J. This is an appeal on behalf of the defendants 
against the order of the District Judge reversing the decision of 
the Subordinate Juige and remanding the case for trial on the 
merits. The plaintiffs brought the suit for declaration of their 
title to a certain property. The defendants had obtained a decree 
against their father Bhairab Mal with regard to this very property 
and after the death of Bhairab executed that decree as against the 
plaintiffs on the ground that the plaintiffs obtained the property as 
the legal representatives of their father. In execution of the 
decree the defendants obtained possession of the property in suit 
as against the plaintiffs. The plaintiffs now bring this suit for 
declaration of their title to the property as against the defendants 
on the allegation that the property did not belong to their father 
and they never took possession of the property as the legal repre- 
sentatives of their father, but that they inherited the property 
from their maternal grandfather one Maniram Bhakta and were 
entitled to possession in their independent right and not through 
their father. The Subordinate Judge held that this is a matter 
which the plaintiffs ought to have urged in the execution proceed- 
ings, as a matter falling under section 47 Civil Procedure Code, 
In that view he held that the present suit was barred as the suit 
could not be considered under the circumstances of this case as 
a proceeding under section 47 (2) Civil Procedure Code, In that 
view he dismissed the suit. On appeal the learned District Judge 
held that the matter did not fall within section 47 Civil Procedure 
Code as the plaintiffs really wanted to attack the dccree that was 
passed against their father Bhairab Mal and that could only be done 
by a separate suit and not under section 47 Civil Procedure Code 
in execution of she decree. Asa matter of fact the plaintiffs did 
not attack the decree itself and the decree as against Bhairab was 

(1) (1890) I. L. R, 17 Cale, 711. (2) (1911) 1. L. R, 39 Calc. 298 
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good as it was made, The reason why the leasned District Judge 
has held that the plaintiffs wanted to go behifid the decree was 
this, that Bhairab in the previous litigation claimed to have pur- 
chased this property from the widow of Maniram’s brother Becha- 
ram. ‘This title he failed to substantiate and the defendants succee- 
ded in obtaining a decree against Bhairab with regard to this pro- 
perty. Now in this suit the plaintiffs want to allege that the pro- 
petty did not originally belong to Becharam but to Maniram their 
maternal grandfather thereby attacking the reasoning of the. Court 
in making the decree as against Bhairab in the previous suit, This is 
not going against the decree of the Court as made against Bhairab. 

The question therefore remains whether the plaintiffs could 
have taken the plea under section 47 Civil Procedure Code that 
the disputed property which was in their hands and of which the 
defendants desired to take possession in execution of the decree 
against their father was the plaintiffs’ own property derived through 
their maternal grandfather and not obtained through their father. 
The question appears to me to have been settled by the Full Bench 
case of Punchanun Bundopadhya v. Rabia Bibi (1), The Subordinate 
Judge has correctly referred to the principle when he says “ When 
the judgment-debtor or the representative impleaded in the execu- 
tion proceedings claim a right in the property on his own behalf 
though under different right section 47 applies, but when he claims 
it as the property of another person on behalf of that other person 
orders 21 rule 53 applies.” The statement in the latter part of the 
judgment is supported by the Full Bench case of Kartick Chandra 
Ghose v, Ashutosh Dhara (2) which is a case converse to that of 
Panchanan Bandapadhya v. Radia Bibi (1). Upon this principle the 
present suit is not maintainable. We have gone through the plaint 
in order to discover whether the plaintiffs desired to set aside the 
original decree on any ground of fraud. But there is no such alle- 
gation. The plaintiffs only asserted their own independent title 
derived from their maternal grandfather, 

Under the circumstances in my judgment.the Subordinate Judge 
was Tight in his conclusion and the appeal is therefore allowed. 
The order of the District Judge is set aside andthe decree .of the 
Subordinate Judge restored with costs in this Court as well as in the 
lower appellate Court. The hearing fee is assessed at five gold 
mohurs, 

N. K. Bose. J :-—I agree. . 

P.R. 


(1) (1890) I.L. R. 17 Cale. 711, (2) (1911) I. L. R. 39 Calc. 298. 
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SRISH CHANDRA BHADURI AND OTHERS 
v. 
BROJOBASHI PRAMANIK* 


Bengal Tenancy Act, Sch, lil, Art. 3—Dispossession, meaning of. 


Article 3 of Schedule III of the Bengal Tenancy Act applies only in suits by a 
raiyat or under-raiyat where there was dispossession by the landlord. In order 
that there should be dispossession there should first have been possession. 
Where the plaintiff had never been in possession and he had never had the right 
to possess the fact that the defendants hed continued in possession does not 
amount to dispossession within the meaning of article 3 of Schedule HII, Bengal 
Tenancy Act, 


Appeal by the Defendants. 


Suit for recovery of possession of certain lands as belonging to 
an occupancy holding. 


The material facts will appear from the judgment. 


Messrs. Charu Chandra Biswas and Rabindra ‘Nath Chowdhury 
for the Appellants. 


Dr. Radha Benode Pal and Mr. Jitendra Mohan Banerjee for 
the Respondent. 


The judgment of the Court was as follows :— 


This appeal is by the defendants in a suit for recovery of posses- 
sion of certain lands as belonging to an occupancy holding, The 
land had belonged to two brothers, Kashinath and Shibnath, and 
the plaintiff is Shibnath’s reversionary heir. It is found by the 
learned Courts below that Shibnath had predeceased his brother ` 
Kashinath and, therefore, the plaintiff was only entitled to recover 
a half share of the tenancy. The property in suit had been sold 
by Shibnath’s widow, Tushta Bewa, to the defendants, who ara 
some of the co-sharer landlords, Tushta died in Chaitra 1324, and 
the suit was instituted just after six years after her death. 

The question which is raised before us is the question of limi- 
tation, The defendants, who are the appellants before us, contend 
that the special rule of limitation contained in Article 3 Schedule 
III of the :Bengal Tenancy Act applies,-and that the period of 


® Appeal from Appellate Decree No. 2206 of 1926 against the decree of Babu 
N. G. Mukerjce, Subordinate Judge and Court of Zilla Pabna, dated the and July 
1926 affirming the decree of Babu Trailakhya Nath Roy, Munsiff rst Court 
Serajgunj, dated the 2oth of April 1935. 
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limitation for the suit is two years from Tushta’s death, Article Civ, 

3 of Schedule II} of the Bengal Tenancy Act détlares the period 1928. 

of limitation in suits by a raiyat or under-raiyat, where disposses- Scigh Chan dra 
sion is by the landlord. The defendants are certainly landlords, Bhaduri 


but” the question is whether there was any dispossession. The Brojobashi Pramanik 
defendants contend that by their retention of possession after = 
Tushta’s death they dispossessed the plaintif. This contention is 
not sound. In order that there should be dispossession, there 
should first have been possession. Had the plaintif had posses- 
sion at any time prior to the sale by Tushta or prior to the occu- 
pation of the land by the defendents, then the defendants might 
haye dispossessed the plaintif ; but where, as in the present ‘case, 
the plaintiff had never been in possession and he had never had 
the right to possess, the fact that the defendants had continued 
in possession after Tushta’s death does not amount to dispossession 
during Tushta’s life time, the defendants were entitled to possess 
the land, because it was open to Tushta to part with her widow's 
interest in the property. The defendants’ right expired at the 
time of Tushta’s death. But that in itself will not constitute 
their continuance of possession into an act of dispossession, for 
the purpose of- the rule of limitation laid down in the Article 
teferred to above. 
The appeal, therefore, fails and is dismissed with costs. 


D. M. G. Appeal dismissed. 


Before Mr. Justice Cammiade and Mr, Justice S. K. Ghose. 


ASUTOSH GHOSE AND ANOTHER 


Civil. 
V. - 1928, 
SASHI MOHAN ROY AND OTHERS, faa iti 


Limttation Act, (IX of 1908), Sec. 7, if applies——Plaintiffs seme major and some 
minor—All members of a joint Hindu family—Major Plaintiff acting as, 
karta, 
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Where the plaintiffg are some major and some minor but they are all members 
of a joint Hindu famil? of which the major plaintiff is the karta, no extension 
of time can be availed of under the provisions of section 7 of the Limitation Act 
as the major plaintiff being the karta had authority to give a discharge not only 
for himself but also for the minor plaintiff. Webin Chandra Barua v. Chandra 
Madhab Barua (1) and Harikar Pershad v. Bholi Parshad (a) distinguished. 

Appeal by the Plaintiffs. 

Suit for -accounts in connection with a business that had 
belonged to the father of the plaintiffs, 

The material facts will appear from the judgment. 

Messrs, H. D. Bose, Bhupendra Chandra Guha and Surya 
Kumar Aich for the Appellants. f 

Messrs. Sarat Chandra Roy Chowdhury and Suresh Chandra 
Talukdar for the Respondents. 

The judgments of the Court were as follows : 

Cammiade, J: This appeal is by the plaintiffs against the 
dismissal of their suit in part. The suit was one for accounts in 
connection with a business that had belonged to the father 
of the plaintiffs who died in October 1915. The defendant was 
the Gomasthka in charge of the business from time of the father of 
the plaintiffs, No accounts had been called for from him at any 
time prior to the beginning of the year 1327 B. S. that is to say 
some time in April 1920 when defendant was dismissed. The 
accounts prayed for are for the whole of the period of the defen- 
dant’s service. The Courts bolow found that the claim so far as it 
relates to the period prior to the death of the plaintiffs’ father is 
barred by limitation. The plaintiffs have appealed. The first 
plaintiff is an adult and the second was a minor even at the time of 
the hearing of the appeal in the Courts below, and the plaintiffs 
have sought to take advantage of the provisions of section 7 of the 
Limitation Act in order to obtain extension of time for; their suit. ` 
Both the learned Courts below have held that as plaintiffs Nos, x 
and 2 were members of a joint Hindu family of which plaintiff No. 
1 was the arta, no extension of time could be availed of under the 
provisions ‘of section 7 because the plaintiff No. 1 had authority to 
give a dischargé not only for himself but also for plaintiff No. 2. 

The appellants relied on a passage at the end of “the decision of 
the Judicial Committee inthe case of Nobis Chandra Barua v. 


“Chandra Madhab Barua (1) where their Lordships say that ‘‘as 


two of the appellants were minors and could not give a discharge 

the suit was maintainable by them”, Obviously if there was no 

one capable of giving a discharge, Section 7 of the Limitation Act 
(1) (1916) ee R. 44Cale, x. - (2) (1907) 6 C, L. J. 383. 
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would give the appellant plaintiff who was a minor a right to exten- 
sion of time. ‘ ea 

Reliance is also placed on the decision of this Court in the case 
of Harikar Pershad v. Bholi Pershad (1). That was also a suit for 
accounts. In that suit also there were two plaintiffs one of whom was 
a minor ; but the elder of the two plaintiffs was not the arta of the 
family; and it was held, that the elder plaintiff could not givea 
discharge to the defendant not only because he was not the arta 
of the family but also because a certificated guardian had been 
appointed to have charge of the person and properties of the minor 
plaintiff. In that case the fact that there was a certificated guar- 
dian who was capable of giving a discharge was not pressed and was 
not considered. Inthe present case the elder plaintiff held two 
positions in which he had the right to give a discharge on behalf 
of the minor plaintiff. He not only was the &arta of the family but 
also was the certificated guardian, In both these capacities he 
could have given a discharge to the defendant, and, therefore, the 
Courts below were right in the view they have taken of the suit. 


The appeal, accordingly, fails and is dismissed with costs. 
S. K. Ghose, J :—I agree. 
D., M. G. Appeal dismissed. 


(1) (1907) 6 C. L. J. 383. 


PRIVY COUNCIL. 


PRESENT :— Viscount Sumner, Lord Atkin, Sir John Wallis 
and Sir Lancelot Sanderson. 


NARENDRA NATH DUTTA AND ANOTHER 
v. g 
SHEIK ABDUL HAKIM AND OTHERS 

[ON APPEAL FROM THE Hicu COURT OF JODICATURE 
AT Fort WILLIAM IN BENGAL. | a 


Document—Construction of —Fumma-wasil-baki— Question of fact, not of law— 
Appeal to Pricey Council, not competent, 
The question whether on a proper construction of the entries in the jumma- 
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wasll-bakis, any revenue payment was in arrear at the material date, was a 
question, not of law, “but of fact, and in view of the concurrent findiags of both 
the Indian Courts that there was no arrear of revenue, an appeal to the Privy 
Council was not competent. i 


“The mere fact thate writing has to be read and understood in order to 
determine the answer to the question, does not of itself make the question” one 
of law.. Though, no doubt, the meaning of some of the entries, if it 
arises, is a matter of some difficulty, it does not follow from that alone that the 
case raises any polat of law...... Their meaning has to be gotat just like the 
statement of any living witness by considering what is said and the manner of 
saying it, but no question of legal construction arises... ....e... The facts stated 
in the jumma-wasil-bakis are materials from which, when their purport is gathered 
the inference of fact is finally to be drawn, namely, whether or not certain and 
sufficient payments had been made and made in time. Errors in those accounts, 
and obscurity in the mode of keeping them and of posting the amounts men- 
tioned, are no more than similar errors and obscurities would be in oral testi- 
mony, and present the same difficulties in drawing a conclusion, but that con- 
clusion, when once it is arrived at, is one of fact and no question arises of legal 
problems turning on the construction of legal instruments”, 


Chaudhri Satgur Praskod v. Kishere Lal (1), distinguished. 


Appeal No, 12 of 1927 by the Defendants from a judgment and 
decree, dated the zoth August r924, of the High Court, Calcutta 
( N. R. Chatterji and Graham, J/ ), affirming a judgment and 
decree, dated the 15th February, 1922, of the Subordinate Judge of 
Alipur. f 

The main question in issue between the parties was whether the 
annual rent of a holding, that is, Rs. 4-7-6 in respect of the year 
1323 (1916-1917), which was payable on or before the a8th July, 
1917, wasin arrear or not. The respondent asserted that the rent 
had been paid and that the sale of the holding for an alleged 
arrear of rent was a nullity. Both the Indian Courts found as a fact 
that there was no arrear and accordingly set aside the sale, 

The Subordinate Judge, in the course of his judgment said :— 

“It is clear from Exhibit A that up to the year 1906-1907 there 
was no arrear due, i e, corresponding to the Bengali year 1313. If 
I now turn to the Exhibit 5, I see from the year 1907-08 to the 
year 1911917 corresponding to 1314 to 1323, there have been 
payments of ro year’s rent for these ro years and so there could 
not have been any arrears due for the year 1323”, 

The learned Judges of the High Court affirmed the finding of 
the Subordinate Judge and concluded their judgment in the 
following words i 


(1) (1919) L. R. 46 L A. 197; L L R. 42 All r52. 
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“The jumma-wasil-baki (Exhibit A) which coptains the accounts 
upto 1906-1907 (1313) does not show any arrear upto that year. 
The jumma-wasil-baki (Exhibit 5) contains the accounts from 
1907-1908 to 1915-16 (1314-1323), i. e. for ro years and shows ro 
payments. There could not therefore have been any arrear 
for 1323”. 

The High Court therefore made a decree affirming the decision 
of tae Subordinate Judge and the defendants applied to the High 
Court for the usual certificate under section rro of the Code of 
- Civil Procedure, 1908. The respondent contended that the pro- 
posed appeal to His Majesty in Council did not raise any subs- 
tantial question of law, but by an order dated the 2nd March, 
1925, the High Court (Sanderson, C. J. and Rankin, J.) granted the 
certificate in the terms following :— 

“So far as I have been able to follow these entries (of jumma- 
wasil-baki) the learned Judge’s finding amounts to this, that in 
respect of the revenue which became due on the 28th June, 1916, 
the payment was made on the 16th July 1915, and that therefore 
the payment of Rs. 4-7-6 which was made on the 28th March, 
1916, was not in respect of the year 31322 corresponding to 1g15 
to 1916 but was in-respect of 1323, which corresponds to 1916 to 
1917. It seems to me that in this respect there is a question of 
construction of the jumma-wasil-baki which the appellants defen- 
dants are entitled to raise in respect of this finding. 

“It was argued by the learned Advocate who appeared for the 
plaintiff that this was entirely a question of fact and that there is 
the finding of the learned Judge, who tried the suit, which had been 
affirmed by the learned Judges of this Court, and that there was no 
question of law in this respect. 


“Tn my opinion the judgment of the learned Judge who tried 
the suit, depends upon the proper construction which is to be put 
upon the entries in the jumma-wasil-baki, and that in my judgment 
cannot be said to be entirely a question of fact but it may be stated 
to be a question of law. 


“I am therefore of opinion that in this respect a question of 
law is involyed and I am not able to say that there is no substance 
init. The result is that, in my judgment, a certificate should be 
granted,” a 
De Gruyther K. C. and Parikh for the Appellants. 
_ Dube for the Respondents. 


Their Lordships’ judgment was delivered by 
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” Viscount Sumner. On the roth April rgr8, the Collector 
of the 24 Pargannar issued his certificate, that on the 18th Decem- 
ber, 1917, Mahal Panchannagram had been sold to the first appel- 
lant, under Act XI of 1859, for Rs. 4700, the former proprietor, 
the second respondent, having fallen into arrear with his annfal 
sadar jama of Rs. 4-7-6, The purchase took effect as from the agth. 
July, 1917, the formal proclamation, which was dated the 13th 
November, 1917, having announced that the mahal was to be sold 
for realisation of arrears of Government revenue “ up to the talab 
of the 28th July, 1917, for the year 1323.” 

On the 17th February, rg19, the first respondent, in whom 
ptior to the sale the whole tenure-holder’s interest in the mahal had 
actually become vested, though his name had not been recorded, 
filed his plaint against the respondents 2 and 3 and against the 
appellants, praying fora declaration that the sale was invalid and 
for possession with mesne profits, the appellants, the auction 
purchasers, having gone into possession, Various irregularities 
and illegalities were alleged, which need not now be detailed, as, 
after adverse decisions of both the Courts in India, they are not 
persisted in, but it was further alleged that there had been no 
arrears of revenue, for which the property could be sold, which, if 
established, would result in the sale being set aside and the certifi- 
cate cancelled. 

The present appellants did not defend this suit and on the 22nd 
August, 1919, the first respondent having testified that ‘ no arrears 
of revenue were due, when the property was put to sale,” and those 
defendants, who are now respondents 2 and 3, not opposing, the 
officiating Subordinate Judge at Alipur decreed the suit ex parte. 
So matters stood till August, 1920, when the present appellants 
applied to have this decree set aside, on the ground that they had 
never been served with process at any stage of the proceedings and 
had only become aware of them in the previous month, After hear- 
ing evidence the Court set the decree aside and restored the suit 
to the original number, holding that the summonses had been 
fraudulently suppressed. As the learned Judge observed : 

` “Itis impossible to think that the applicants should have 
remained silent, if they had any notice of the suit, The property 
dp question, which fetched Rs, 38,000 on sale by the applicants, 
was purchased in revenue sale for Rs. 4,700 by the applicants, 
The plaintiff alleges that no arrears of revenue sale were actually 
due. If his allegations be taken to be true, he lost the valuable 
property for no fault on his part. After that revenue sale the plain- 
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tiff offered Rs, 10,000 tothe defendants to get it back but the 
applicants were inexorable, It was, therefore, véty natural for the 
plaintiff to take to any means to get back the property and to teach 
a lesson to the plaintiff (defendant ? ).” 


These circumstances no doubt explain the absence froni the 
judgments of the Courts in India of any reference to the evidence 
given by the first respondent himself, but it is not therefore to be 
assumed to be false and it at any rate removes any question as to 
the burden of proof, which has not indeed been raised at any 
stage. : 

The present appellants then put in extracts, relating to the mahal 
in question, taken from three successive sets of jama wasil bakis 
preserved among the documents of the Collectorate. The first ran 
from 1898-1899 to 1906-1907 ; the second from 1907-1908 to rgrs- 
1916 and the third followed on the second and was brought up to 
date. After a careful examination of these extracts, with the general 
character of which they were obviously very. familiar, both Courts; 
that of the second Subordinate Judge of Alipur and the High 
Court of Bengal on appeal found that no revenue payment had 
been in arrear at the time when the mahal was sold, and accord- 
ingly they set the sale aside. Leave to appeal to His -Majesty in 
Council was subsequently given, the members of the High Court 
observing respectively (a) that the judgment of the Trial Judge 
“depends upon the proper construction which is to be put upon 
the entries in the jama wasil baki, and that cannot be said to be 
entirely a question of fact, but may be stated to be a question of 
of law,” and (4) that “ the question whether it has correctly appre- 
ciated the meaning of the other entries” (that is, the prior entries 
in the jama wasil bakis) “ is one of some difficulty and therefore, 
there is a point of law involved on the construction of the docu- 
ment.” Their Lordships’ first task is therefore to enquire, in view 
of the concurrent findings arrived at in India, whether a question 
of law is involved, and if so, what itis. Though, no doubt, the 
meaning of some of the entries, if it arises, is a mattereof some 
difficulty, it does not follow from that alone that the case raises 
any point of law, 

The question whether a certain sum was paid before a certain 
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date, or then remained unpaid, isin itself a mere question of fact.” 


The question what it was paid for, if it was paid at all, is prima 
facie a question of fact also. This is equally sf’ whether an oral 
statement or a written record was made aboutit or whether an 
inference has to be drawn from the circumstances of the payment. 
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P.C. It is only when the legal obligation as to the date of payment 
1928. is brought into quéstion, that the question becomes one of law at all. 
—_— 3 Ses 
Narendra Nath Dutta ABAIN, the mere fact that a writing has to be read and understood 


in order to determine the answer to the question, does not of itself 
À Sao make the question one of law. Entries in books of account aré in 
Viscount Sumner, themselves only narratives of monetary transactions, expressed by 
arranging figures in a particular way for the purpose of showing the 
result of a series of payments and receipts or other similar transac- 
tions. Under the common law rules of evidence, the person who 
kept an account was entitled to refresh his memory by looking at 
it, and then to narrate as his testimony by word of mouth the trans- 
actions therein summarised and the result of them in money, Spe- 
cific legislation has made certain books of account evidence in them- 
selves but, so far as the'distinction between questions of lawand ques- 
tions of fact goes they remain written narratives of particular events 
that have happened, and in themselves they stand on the same foot- 
ing as other narratives, Their meaning has to be got at just like the 
statement of any living witness by considering what is said and the 
manner of saying it, but no question of legal construction arises. 
So far, books kept in the ordinary course of business are all alike ; 
they raise questions of fact, whether they are diaries, call books, 
cash books or postage books, and they have to be see as 
other proved facts are. 

The jama wasil bakis were not all kept in the same way, The 
extracts from the second and third sets were on forms printed and 
ruled on the same plan. First to the left came a column for dates ; 
then a column for the number of the corresponding chalan. It 
was common ground that the date to be entered was the date of a 
payment. It is, however, to be observed that no receipts were 
produced by the plaintiff nor any duplicates of such receipts by the 
defendants, nor was this omission remarked upon in the Courts 
below. Then came three columns, headed respectively, Demand, 
Collection, and Balance, and each had three subdivisions headed 
se arrear,” “current,” and “total.” The “ collection” column had 
a further fourth subdivision headed “ Advance collection of the 
previous year,” After these three columns, Demand, Collection, 
and Balance, came another headed “ Excess collection.” 

~ The Subordinate Judge who was affirmed in this respect on 

appeal points out that for the year 1907-1908, with which the 

second fet of extracts begins, no sum is entered under the column 

* demand” and its subordinate column “ arrear,” and that starting 

° with this aş marking a point at which all payments had been måde 
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within time and nothing was left unpaid, the jama wasil baki entries 
show, in the nine years, beginning 1907-r908eand ending with 
1915-1916, ten payments of 4R.74,6 P„of which the last is 
carried on from the “collection” column to the “ Excess collection” 
column following and as a payment in advance, would prevent any 
claim for arrears arising, when, on the regular pay-day, no further 
sum was forthcoming. If so, ten times 4 R. 7 A. 6 P. had been 
paid and were available forthe rents falling due inthe ten years 
previous to the date and satisfied them. It is asked, “ If that was 
the state of the case, how could the Collectorate officials have 
allowed a sale for non-existent arrears to take place?” It may 
equally be asked in reply, “ If he had not paid his last year’s rent 
how could the tenure-holder of a mahal, worth Rs. 38,000, let it go 
to a sale for default of 4 R. 7 A. 6 P. ?” Opinions may differ as to the 
balance of likelihood of error on one side or the other, but this at 
least is clear ; both questions are questions of fact. 
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There is, however, some further material on the face ofthe | 


jama wasil bakis, At the end ofthe second set of extracts below 
the final entry for 1915-1916—“ Excess collection 4 R.7 A. 6 P.”— 
there is added, but when, why, or by whom is not known, “ Cur- 
rent for 1322 B. S. up to July, 1916,” and then follows. “ 4 R. 7 A, 
6 P.” under each of the three columns headed ‘‘ Demand—cur- 
rent,” “ Demand—total,” and “ Collection—advance collection of 
the previous year.” On turning, however, to the beginning of the 
third set of extracts there appears a new heading in substitution for 
the “ r915—1916,” etc., entries of the previous set, namely, “ Rent 
for 1323 B. S., of which latest date for payment of arrears is 28th 
July 1917” and 4 R. 7 4. 6 P. is entered in the “Demand—current” 
column, 4k. 74.6 P. in the “Collection—arrear” column, noth- 
ing inthe “ Excess collection” column, and in the first :column 
which is for dates ‘of payment, 26-3-18 is entered in a line 
with the 4 R.7 4. 6 P. in the “Collection—arrear” column, It 
would appear that someone had been for some reason making 
entries which would introduce into the third set of jama 
wasil baki entries a new element, namely, the Bengal style, and 
that somehow there was inserted at the end of the second set an 
entry, which states an arrear for 1915-1916 although the completed 
entry for 1915-1916 states an “excess collection” for that year to be 
cartied forward, while at the same time the opening entry of the 
third set fails to carry this “excess collection”? forwarde and des- 
cribes the payment made on 26-3-18 as a collection on account of 
an arrear, The Trial, Judge, who had framed his eighth issue 
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thus, “ Was the revenue for the year 1323 in arrears?” says on 
this :— é 

“Tt appears from Ex. 5 that rent due up to 132r (corresponding 
to 1914-15), which was due on the 28th June, rgr5, had been paid 
up in the course of the year 1321, f.e, on the 16th September, rgt4. 
In the course ofthe year 1322, 1915-16, rent for two years was 
paid but of this Rs, 4-7-6 for one year was credited to the rent of 
1322, due on the 28th June, 1916, and the balance, Rs, 4-7-6, 
was kept, as excess, for the year 1323, which became due on- 
the 28th June, 1917. This excess ought to have been credited 
to.the revenue for the year 1323, and then there would have been 
no arrears due forthe year 1323.” 

In the High Court the same view, namely, that a book keeping 
error had occurred, was also taken :— 


“ It appears from the jama wasil baki (Ex. 5) that the revenue 
due for 1321 (1914-15), due on the 28th June, 1915, was paid up on 
the 16th September, 1914; so there was no arrear for 1321. 
There were two payments made in 1322, one of which (Rs, 4-4-6) 
was credited to the demand for 1322 (due on the 28th June, 1916), 
and the other (Rs, 4-7-6) shown as excess collection. That being 
s0, the excess collection should have been credited to 1323 and 
there would then be no arrear for 1323.” 

How, then, are these findings of fact got over? The present 
appellants had putin the extracts and had relied on them at the 
trial as being presumptively correct, but they have sought in argu- 
ment to read them ina manner different from that adopted in the 
Courts in India, as follows: Though the first two sets of extracts 
from the jama wasil bakis purport to be based on the years of the 
Christian calendar, the question still remains, “ What is the year 
of which they speak? Is it the year of demand by the Collector, 
orisit the year which, commencing with the 6th July, the com- 
mencement date of the kabuliyat, contains a 28th July, even 
though the tenure holder’s year of occupation is then still current? 
This questign might have been answered ina moment, either by 
calling a competent witness from the Collector’s office or by pro- 
ducing.the jama wasil baki entries from the dateof the kabuliyat 
in 1872, instead only from 1899. Probably the knowledge of the 
matter possessed by the Trial Judge was sufficient to make it idle to 
do either. At any rate, the matter is not dealt with by any special 
evidence, ånd the Frial Judge says :— 

In order to ascertain whether there was any arrear due for the 
year 1323, it is necessary to see “how the years in thia particylar 
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case should be calculated. It appears very clear from the defen- 
dants’ document (Ex. Az) that the rent for the Bengali year 1323 
was due on the 28th June, and the last date of payment fixed by the 
Collector was the a8th July, 1917. This is quite in keeping with the 
kabuliyat (Ex. C), which is dated the 6th July, 1872. . . In 
practice also the rent appears to have been realised according 
' tothe Bengali year, with this modification, that the rent fora 
Bengali year becomes due on the 28th June, f. e., some day of Assar 
of the next Bengali year.” 

The judgment of the High Court in concurring with this con- 
clusion says :— ; 

“ The rent for 1872 could not possibly have been intended to be 
paid on the 28th June, 1372, when the kabuliat was executed on the 
6th July, 1872.” 

Accordingly, both Courts read the revenue extracts as regularly 
referring to a year, which, in view of the sums recorded as having 
been paid, was not consistent in fact with any arrears at the mate- 
rial date. 

The appellants then contended that, if this was the effect of 
the revenue records, the records were wrong and cannot be used to 
deprive them of a legally established right (Balhishen Das v. Sim- 
son (x). They further sought to meet the double finding as to the 
year referred to in the jama wasil bakis by drawing attention to the 
dates, at which payments were entered as having been made, and 
by submitting thereon, in substance the following dilemma 
‘ Either the year in the jama wasil bakis, headed 1915-1916, or 
whatever it might be, was the year of our Lord, in which a pay day 
on the 28th July fell after completion of a year’s occupation, so 
that a payment then made would, in the example taken, be a pay- 
ment for the year 1914-1915, and there would be an accrued arrear 
before the sale took place, or the respondent and his predecessors, 
all Bengali tenure holders had been in the habit of paying their 
revenue dues before, and sometimes considerably before, the date 
at which they first became due and exigible, guod est absugduss,” 

The entries on which this contention is founded were, of course, 
before the Courts in India, and presumably were taken into con- 
sideration by them. It may be admitted that a practice of pay- 
ment in advance generally though not always observed is surprisinge 
but it is surprising in fact, not as matter of law. Unless it could 
be shown to be so far contra naturam as to necessitate in Mw some 
specific inference governing the effect of the evidence, the question 


(1) (1898) L. R, 25 1. A. 151 (158, 159) 3 L L. R. 25 Calc, 833. 
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still remains one of fact. Is there, howe ver, anything so incredible 
about it ? After all the annual sum due was but smali and the value 
of the mahal was such as might well make prepayment or post pay- 
ment a matter of indifference, depe nding on convenience and some- 
times resulting in indisputable arrears, Their Lordships are unable 
to see here any question of law separable from the conclusion of fact 
drawn from the evidence in India, namely, that for the ten preced- ` 
ing years, whether by payments in advance or not, ten paynients of 
the annual jama had been duly made. Until that finding is dis- 
placed, the construction of the kabuliyat, as to the date when 
the obligation to pay arose, does not become material, and, indeed, 
as it only renews an older jama Rs. 4-7-6, which dated at any rate 
from 1846, a construction of these summary instruments without 
regard to the practice customarily observed would be inconclusive 
and at most would raise only one of those questions of construction 
of private instruments, which, it has been said, does not truly raise 
a question of law. 


The appellants finally cited as a relevant authority the case of 
Chaudri Satgur Prashad (x1) and contended that because the 
jama wasil bakis were documents and were somewhat obscure, their 
introduction in evidence raised a question of law, which took the 
appeal out of the general rule as to concurrent findings. In their 
Lordships’ opinion that decision has no bearing upon the present 
case. Special documents, which were either themselves documents 
of title or were statements intended to have effect as claims, com- 
promises, or surrenders of legal rights, were there the material, 
from which an inference had been drawn in the Indian Courts, and, 
in the opinion of their Lordship’s Board, their special character 
assimilated the questions which they raised to questions intrinsically 
of law. There is no such feature here. The facts stated in the jama 
wasil bakis are materials from which, when their purport is gathered 
the inference of fact is finally to be drawn, namely, whether or not 
certain and sufficient payments had been made and made in time, 
Errors in, those accounts, and obscurity in the mode of keeping 
them and of posting the amounts mentioned, are no more than 
similar errors and obscurities would be in oral testimony, and 
present the same difficulties in drawing a conclusion, but that 

~wconclusion, when once it is arrived at, is one of fact and no question 
arises of legal problems turning on the construction of legal instru- 
ments, *Nor does it avail to say that there is no error shown on 


(1) (1919) L. R. 46 1. A. 197. 
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the face of the accounts, and that the system on which they have 
been kept and the result which they show are quite plain, for that 
is not to state a question of law, but to disagree with ‘the Indian 
Courts in fofo on a matter of fact, 7 

Their Lordships, being thus precluded from reviewing the 
cancurrent findings of the Courts in India, need say no more with 
regard to the facts except that they are not to be understood as 
expressing any doubt of their correctness, They wil humbly 
advise His Majesty that this appeal should be dismissed with 
costs, 


Downer & Johnson ; Solicitors for the Appellants, 


Chapman, Walker & Shepherd: Solicitors for the Respon- 
dents, 


KJ. BR f Appeal dismissed, 


PRESENT : Viscount Sumner, Mr. Ameer Ali and 
Sir John Wallis, ; 


RAMGOPAL AND OTHERS f 


v, 


DHANJI JADHAVJI BHATIA, TRADING UNDER 
THE NAME OF THE ANDANI COMPANY 


[ ON APPEAL FROM TAE COURT OF THE JUDICIAL COMMISSIONER 
OF THE CENTRAL PROVINCES. | 


Damage—Indian Contract Act (IX of 1872), S.73—-Damages fo? breach of 
contract—Remoteness of damage-—Loss of profits—Finding of fact of 
appellate court—Credibility of witnesses, 

Damages awarded to the plaintiff for breach of contract, not to be 
intrinsically too remote. 


“ The amount of profit the plaintiff could have made, if the defendants 
had held to their contract with him, is the amount of the Iss, whicl? naturally 
arose in the usual course of things from their breach of it, which also the 
parties knew when they made the contract to be likely to result froma breach 
of it.” 
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. 
P..C. In case of a breagh of contract, a party claiming damages is bound to 
teas. take reasonable steps to mitigate hbis loss; (see the “Explanation” to section 
AAA 73 of the Indian Contract Act, 1872). 
Ramgopal 


Ona pure question of credibility of witnesses the Privy Council will not 


vw 
Dhanji Jadhavji lightly disturb a finding of fact arrived at by the Court of Appeal in India. 
Bhatia. 


as Appeal No, 68 of 1927 by the Defendants from a decree of . 
the Court of the Judicial Commissioner, Central Provinces 
dated the zoth December, 1924, reversing a decree of the 
Second Additional District Judge of Akola, dated the 2oth 
January, 1921. 

The material facts of the case are set out in their Lordships’ 
judgment. 


Dunne K. C., Parikh and Hyam for the Appellants. 
« Lowndes K. C. and Raikes for the Respondents. 
Their Lordships’ judgment was delivered by 


May, 17. Viscount Sumner. The respondent, who was the plaintiff in 

yas the suit, claimed against the legal representatives of the partners 
ina firm now dissolved, who are the present appellants, to re- 
cover damages for breach ofa contract to gin for him in their 
ginning factory raw cotton, which he contemplated buying and 
when ginned, pressed and made up into bales, proposed to sell- - 
onthe market in Bombay or elsewhere. 

At the trial the Second Additional District Judge of Akola de- 
cided that the alleged contract was not proved and he dismissed 
the suit, Thereupon the plaintiff appealed tothe Court of the 
Judicial Commissioner for the Central Provinces, Before the 

ave appeal came on to be heard, the Judge was removed from his office 
for judicial misconduct, not however connected with this case. 
Accordingly, in the language used by the members of the Judi- 
cial Commissioner’s Court, 

“In the lower Court the plaintiffs suit was dismissed. In 
this Court it was agreed that no reference should be made to 
the very*long judgment of that Court, for reasons which need 
not be specified. In this Court it is not seriously contended for 
the respondents that the contracts alleged by the plaintiffs was 
not duly miade and was not a binding contract, That is anyhow 

yery completely proved by the plaintifs evidence.” 
Ee ` In yiew of this passage it is difficult to see how their Lord- 
ships could review a finding of fact thus arrived at. Without . 
dealing with the technical effect which such an agreement might 


be deemed to have, itis plain that on a pure question of cre- 
e 
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dibility of witnesses, their Lordships have no, better competence PC 
to determine where the truth lay than the Appeal Court had, if 1928. 
so much, nor was the contention pressed at the bar that they Ramgop i 
ought to endeayour to do so. 

« There remains the question whether, as the appellants urged Dhanji jaahasi 
the damages were intrinsically too remote, and had been award- Viscoun? Sum paS 
ed on wrong principles, Asto this the judgment under appeal cee 
says— | 


“It is further quite apparent that the amount of profit the 
plaintiff could have made, ifthe defendants had held to their 
contract with him, is the amount of the loss, which naturally 
arose in the usual course of things from their breach of it, 
which also the parties knew when they made the contract to be 
likely to result from a breach of it.” 

The appellants argued that the ‘plaintiffs expected profit 
was aspeculative amount and too remote; that he had little or 
. no cotton to be ginned and bought none; and that in any case 
he could get no more than the extra cost paid to other mills 
for ginning such cotton as he tendered to them. With these 
contentions their Lordships cannot agree. 


The contract found by the Court was one made ‘at the 
, beginning of the cotton season, by which during six months: or 
so the defendants were to place their mill at the plaintiff's dis- 
posal for half its working time at fized rates, in order to gin 
cotton, which he contemplated buying and for his part under- 
took to procure and supply to them, The contract is one of a 
familiar type. The customer proposes over a prolonged period 
to buy araw product from the growers, prepare it and pack it 
for sale, and dispose of it to purchasers at a profit. In a sense 
itis and must be a speculative business, but it suits him, by 
getting the cost of ginning and pressing fixed in advance, to in- 
troduce a factor of certainty into his calculations, leaving him- aod 
self only atthe risk of fluctuations in the buying -and selling iz 
prices of the cotton, But for this he might find the ginning BPs 
mill advancing prices asthe selling price of baled cotton rose, 4 
and, his necessities being thus taken advantage of, a substan- 
tial part atleast of anticipated profit would be intercepted by 
the mill, Onthe other hand, to get its overhead and running 
charges secured, in whole or in part, by a contract guaranteeing 
half-time employment at any rate, might be an,arrangement that 
would suit the mill very well, leaving it to apply changes.of rates 
to other customers and their cotton, Essentially then, an, esti- ° 
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P, C. mate of profits woyld bs the natural way of measuring the plain- 

1928. tiffs loss and, though only an estimate, it could be correctly 

Rangon 3 formed by the Court, the actual course of markets being 

LY. _ known at the date of the trial. So far then the appellants’ cri- 

is reat ticism fails. As to their other point, though no doubt the plain- 

= tiff was bound to take reasonable steps to mitigate his loss, the 
Viscount Sumner. ‘ 

eee present argument requires that after the appellants’ breach, he 


should have bought the cotton, which both parties knew he had 
not yet done, and then have tendered it for ginning to other 
mills in order to cut down his loss for their benefit to a mere 
difference in ginning rate. The fact, however, is that this was a 
case of anticipatory breach, The contract was repudiated almost 
as soon as it was mide, and, the intended operation being thus 
baulked, the plaintiff was entitled to measure his damages as they 
then stood and could not be required by the defendants to buy 
the cotton, which they had announced in advance they would not 
gin for him, Their Lordships are therefore of opinion that the 
appeal fails and. should be dismissed with costs, and so they 
will humbly advise His Majesty. 

Barrow, Rogers& Nevill, Solicitors for the Appellants. 

Lattey& Dawe: Solicitors for the Respondents. 


K, J. R. Appeal dismissed, 


PRESENT :—Lord Phillimore, Lord Carson and Sir 
Lancelot Sanderson, 


P, C, RAMKISAN SINGH AND OTHERS 
1928. v, 
Marh, 15. ‘MOHAMMAD ABDUL SATTAR AND OTHERS 


[ON APPEAL FROM THE COURT OF THE JUDICIAL COMMISSIONER 
OF THE CENTRAL PROVINCES, | 
` Mortgage-—Civil Procedure Code, (V of 1908), Third Schedule, paragraph 11— 
Morigage effected without the permission of the Collecter—Foint Hindu 
Jamily, personabliability of minor member on mortgage executed by the karta 
and adult members of the family. 


In execution of ą money decres eight villages belonging tothe judgment- 
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debtor were attached by the Civil Court, and the proceedings were then trans- 
ferred to the Collector to be carried on under the pppvisions of the Third 
Schedule of the Civil Procedure Code, 1908. The Collector was admittedly 
acting only under paragraph 1 of the Third Schedule and dealt with none of the 
property of the judgment-debtor but the eight attached villages, and no action 
was ever taken under paragraph 2 and the following paragraphs of the Schedule. 
The judgment-debtor, meanwhile, on the sth September 1916, executed a mort- 
gage in favour of the plaintiff, the property mortgaged consisting of four out of 
the eight attached villages, and three others that were not under attachment. 
A suit was then brought by the plaintiff for foreclosure of the mortgage and it 
was pleaded that the whole mortgage was void ia that the judgment-debtor was 
incompetent under paragraph t1 of the Third Schedule to mortgage any part 
of his property on the §th September 1916, because on that date the Collector 
could exercise all the powers conferred on him by the first ten paragraphs gf 
that Schedule .in respect of the whole of the judgment-debtor’s property. The 
Jodicial Commissioners, Central Provinces, held relying on Gasrishankar Bal- 
mukand v, Chinnumiya (1) that by virtue of the provisions of paragraph 11 of 
the Third Schedule of the Code of Civil Procedure, the mortgage in question 
being effected without the permission of the Collector was void gua the four 
attached villages, but that it was not vitiated with respect to the three villages 
which were not attached by the Civil Court. “If the Collector deals wiih the 
attached property only under paragraph 1 of the Third Schedule and takes no 
action and begins no proceedings under paragraph 2, he can exercise or perform 
any of the powers or duties conferred or imposed on him by that Schedule only 
in respect of that part of the judgment-debtor’s property that is under attach- 
` ment... It is clear then that the judgment-debtor was not incompetent to 
mortgage the three villages which were not under attachment”. Against this 
decision the present appeal was preferred to the Privy Council. - 


It should be further noted that in the present cases, the karta and other 
adult members of a joint Hindu family raised money for legitimate family pur- 
poses by a mortgage Of the joint property. The mortgage-deed contained a 
personal covenant by the mortgagors to repay the debt. In the suit brought by 
the mortgagee to enforce the mortgage against the mortgagors and also another 
member of the family (a son of one of the mortgagors,- who was not a party to 
the mortgage, being then a minor), the Court below (the Judicial Commissioners 
of Central Provinces) passed a personal decree against the defendants for re- 
payment of the money lent, In appeal, their Lordships of the Privy Council, 
varied the decree of the Court below by limiting the liability of the quondam 
minor to his interest in the joint family property ; so that ‘neither will there be 
any personal liability against him nor will he be liable in respect of any pro- 
perty separately acquired, if any’. 

Consolidated Appeals Nos. 2 and 3 of 1927 by the Defendants 


from a judgment and decree, dated the 31st January 1924, of the’ 


Court of the Judicial Commissioner, Central Provinces, which 
varied a decree of the District Court of Nagpore, dated the arst 
August, 1922. g 

(x) {1918) L L, R, 46 Calc. 183 ; 29 C L. J. 20}. 
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For purposes of the report the facts are briefly summarized in 
the head-note. , 


Lowndes K. C. and Jardine for the Appellants. 

De Gruyther K. C. and Parikh for the First Respondent (Maho- 
mad Abdul Sattar, the plaintif). 

Dunne K. C. and Abdul Majid for the Respondents Mathuradas 
and Gopaldas. 

The judgment of their Lordships was delivered by 


Lord Phillimore :—Their Lordships have given full considera- 
tion to the various points which have been raised in this case ; 


„some of them are points of small importance ; others are, no doubt, 


of considerable weight, having regard to the interest of the parties ; 
but their Lordships are prepared to deal with them shortly as, 
indeed, the considerations which lead them to their conclusion are 
not many or very involved. 

First of all, dealing with the respondents who are represented 
by Mr. Dunne, the respondents Mathuradas and Gopaldas, they 
are, no doubt, made respondents by the appellants, the Singhs, in 
their appeal, because they were parties to the suit, having been 
made parties to the suit by the plaintiff, and, therefore, they had 
to be made parties to the appeal; but they would obviously not 
have required to come here ifit had not been for the application 
made in the cross-appeal or for fear of some application. As 
against them there is no case. 

It has been argued by the plaintiff, cross-appellant, that he 
could support the mortgage to him of the attached properties, 
though the properties were under attachment, because he could 
ask the Board to accept the view that there had been permission 
given by the Collector ; but it is clear that there was no such 
permission and, indeed, it is a matter of fact which has been found 
by both Courts in India. Therefore, the mortgage, being a mort- 
gage of the attached properties, was a bad mortgage and the 
plaintiffs title cannot prevail against those respondents. 

It was suggested and the view was taken by the District Judge 
that the mortgage might still stand as regards the two sons, because 
they were not in form sued as defendants ; but the suit was against 


the whole family property and the whole family property was 


attached, the whole 16 annas, and the whole 16 annas were, there- 
fore, within the Cpde of Civil Procedure, paragraph 11 of Schedule 
3, and the mortgage was therefore bad and the subsequent tran- 
gaction with Mathuradas and Gopaldas was a good one and must 
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stand and they are entitled tobe dismissed fråm the appeal with 
costs, and the costs must be paid by the plaintiff, the cross- 
appellant, 

, As regards the main appeal by the three Singhs, when the 
matter comes to be thrashed out there is no merit in the appeal 
guoad the father and the elder of the two sons. There was clearly 
a personal covenant to pay the debt and the judgment of the Court 
of the Judicial Commissioner in respect of the remedy was one 
which the Appellate Court could have given and the only thing 
that the appellants can successfully maintain is that they should 
have the decree varied by limiting the liability of Lachman Singh, 
the younger son, who was a minor at the time of the mortgage, to 
his interest in the joint family property ; so that neither will there 
be any personal liability against him nor will he be liable in respect 
of any.property separately acquired, if any. 

As to the cross-appeal, there really was nothing that could be 
supported in it until it came to the ingenious suggestion made late 
in the case that the appellant was entitled toan order for sale of 
the unattached villages under the Code of Civil Procedure, Order 
XXXIV, Rule 4(2), whichis: “In a suit for foreclosure, if the 
plaintiff succeeds and the mortgage is not a mortgage by conditional 
sale, the Court may, atthe instance of the plaintiff’ or others 
“pass a like decree,” which is a decree for sale in lieu of a decree 
for foreclosure. Itis suggested now that this mortgage was not a 
mortgage by conditional sale and that the plaintiff ia entitled to 
have such a decree as he now asks for. 

Their Lordships ‘would hesitate a great deal before they 
determined that this was not a mortgage by conditional sale, 
because, whatever may be the appearance of the document, there 
have been a great number of authorities on mortgages by con- 
ditional sale and it would take a great deal of examination before 
it could be determined that this was not such a mortgage. The 
parties throughout the case have treated it as a mortgage by con- 
ditional sale ; it was so alleged by the defendants in their written 
statement ; no objection was taken by the plaintiff in reply ; no 
issue was stated about it ; the District Judge assumed it and their 
Lordships do not find that any complaint was made of his assump- 
tion in the Court of the Judicial Commissioner, Therefore, thefr 
Lordships would be very unwilling to decide, without a great deal 
of further examination, whether this was a mortgage by conditional 
sale or not ; but, however that may be, to allow the plaintiff at 
this eleventh hour,:having never asked for this remedy either before 
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the District Judge br in the Appellate Court or by his case as 
originally printed, to get such a remedy, without very careful exa- 
mination as to what the effect might be upon third parties who are 
not present here, would be contrary to all reasonable procedure. 
Their Lordships cannot, therefore, grant that application nor the 
other points made by the cross-appeal. The result is that the 
cross-appeal will be dismissed. 


On the whole, as between the Singhs and the plaintiff, their 
Lordships think there ought to be no costs either of the appeal or 
of the cross-appeal. The result will be that the only costs which 
have to be paid will be those of Mathuradas and Gopaldas in the 
two consolidated appeals, which will have to be paid by the 
plaintiff. 

Their Lordships will humbly advise His Majesty accordingly 


_ that the judgment of the Court of the Judicial Commissioner 


should be varied in favour of the appellant Lachman Singh in the 
manner already indicated, and that the respondents Mathuradas 
and Gopaldas be paid their costs by the cross-appellant, and that 
no further or other order need be made. 

Valpy, Peckam & Chaplin: Solicitors for the Appellants, 


H. S. L, Polak, Francis & Harker: 
dents. 


Solicitors for the Respon- 


K.J. R Appeal allowed in part. 


APPELLATE CIVIL. 
Before Mr. Justice B. B. Ghose and Mr. Justice N. K, Bose, 


KRISHNA CHANDRA DAS 
Ve 
JOTINDRA NATH PORIAL AND ANoTHER*, 


Provincial Insolvency Act (V of 1920) Secs. 49, 33, 78—Mode of proof of a debi— 
Application for execution of decree—Limitation—Exclusion of time taken 
*. by Insolvency proceeding. 


*Appeal from Appellate order No. 205 of 1928 against the order of G C, 
Sankey Esq. District Judge of 24 Perganas dated the 27th February 1928 affirm- 
ing the order of Mr. D. C. Biswas, Munsiff, 2nd Court at Alipur dated the 23rd 
December 1927. 

° 
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Section 49 of the Provincial Insolvency Act only spegifies a simple mode of 
proof of the debt.’ It does not exclude any other mode ofeproof. 

A debt is proved within the meaning of section 33 of the said Act when it is 
admitted by the judgment-debtor in an Insolvency proceeding. 


*Under section 78 of the Provincial Insolvency Act a decree holder is entitled 
to exclude the time intervening between the date of order of adjudication of the 
judgment-debtor as insolvent and that of annulment thereof in computing the 
psriod of limitation for execution of decree. 


Appeal by the Judgment-debtor, 
Application for Execution of decree. 
The material facts will appear from the judgment, 


Mr, Abinas Chandra Ghose for the appellant: The decree in 
this case is time-barred and the period intervening between the 
date of adjudication of the judgment-debtor and that of annulment 
of such adjudication cannot be excluded under section 78 of the 
Provincial Insolvency Act, inasmuch as the decree-holder has not 
proved his debt under the provisions of the Insolvency Act within 
the meaning of the proviso to said section 78, It, is necessary for 
every creditor (which term includes a judgment-creditor) to prove 
his debt within’ the meaning of section 33 read with section 49 of 
the Act in order to be entitled to the benefit of the rule of 
exclusion prescribed in section 78. 

[B. B. Ghose J: But you admitted the debt in your Insolvency 
petition. ] 

But that does not dispense with the necessity of proving the 
debt under section 33 and 49 ; otherwise the creditor will lose the 
benefit of section 73, by reason of the proviso to that section. 
Section 33 says that every person alleging himself to be creditor 
must prove his debt. 

_ [B. B. Ghose, J: The section refersjto persons alleging thei- 
selves to be creditors and not to persons alged to be creditors in 
the Insolvency petition.] 

The expression means persons ¢laiming to be creditors ; other- 
wise the effect would be that persons mentioned as creditors in the 
insolvency petition would have a right to be included in the sche- 
dule to be framed under section 33 without tendering any proof 
of his debt. Refers to Sheik Akhaj v. Ramlal Marwari(1) ° 


- Mr, Nasim Ali for the Respondent was not called upon. 


(1) (1923) Pat 371. 
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The judgment af the Court was as follows :— 

In this case thé question is whether the application for execu- 
tion is barred by limitation. Both the Courts below have held 
that the decree holder is entitled to exclude the time during which 
the Insolvency proceedings were pending, that is between the 
period of gth April 1924 when the judgment-debtor was adjudicated 
an insolvent and the 27th August 1925 when the adjudication was 
annulled. During the course of the execution of the decree the 
judgment-debtor applied for being adjudicated an Insolvent. He 
entered in his schedule the decree-holder as the only person who 
was his creditor, aud apparently he stated that the decree-holder 
had obtained the decree. Upon that the executing Court stayed 
the execution and ‘it appears that the Court directed the decree- 
holder to produce a copy of the Insolvency proceedings. The 
decree-holder apparently failed to produce a copy of the Insolvency 
proceeding within the time allowed and the execution case was 
thereupon struck off. Now the judgment-debtor says that section 
78 does not apply because the debt was probable under the Insol- 
vency Act but was not proved under the Act, and reference is made 
by his Advocate to section 33 of the Provincial Insolvency Act 
under which he says that the creditor was bound to prove his debt 
again, Reference has also been made to section 49 as to the 
mode of proof of the debt. In this case the Insolvent admitted 
the debt of the creditor decree-holder.. Section 49 only 
specifies a simple mode of proof of the debt, and I agree with the 
observation of the learned munsiff in this case which has been 
affirmed by the learned Judge that section 49 does not exclude any 
other mode of proof. In this case the debt to the decree-holder 
was proved in the Insolvency proceedings according to the state- 
ment of the Insolvent that he had obtained a decree against the 
insolvent ; therefore he was on the facts of this case entitled to 
exclude the period under seclion 78 of the Act. 

This appeal is therefore dismissed with costs. 

We absess the hearing fee at three gold mohurs, 


D. K, R. ; Appeal dismissed, 
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Before Sir Zahid Suhrawardy, Knight, Judge and 
Mr. Justice Garlick, ° 


RAJANI KUMAR MITRA AND OTHERS 
: v. 
AJMADDIN BHUIYA* 


Decree, when can be assailed by separate suit—Res judicata, bar of—Conflicting 
decrees—Last decree to prevail. 


The only mode of assailing a decree by a separate suit is to attack it on the 
ground of fraud. 


The object of Sec. 11 of the Code of Civil Procedure is to secure finality in 

` litigation, 

The bar of res judicata is one which does not affect the jurisdiction of the 
Court but a plea in bar which e party is at liberty to waive. If a party does 
not put forward hig plea of resjudicata, he must be taken to have waived it and 
he intentionally invited the Court to decide the case on the merits. 

i The effect of not pleading the previous decree in answer to the plaintiff’s 
claim in a suit stands on the same footing as if the defence was raised by the 

defendant and disallowed by the Court. i 

Moturi Seskayya v. Venkatadri Appa Row (1) referred to 

When there are two conflicting decrees, it is the last that should prevail 
on the ground that in the eye of law it is binding between the parties and the 
previous decree should be taken as pleaded in the latter suit and not given 
effect to or must henceforth be regarded as dead. 


Malin Mal v. Jhamman Lall (2), Dambar Singh v. Munawar Ali Khan (3) 
followed. 


Appeal by the Defendants. 


Suit for declaration of title and recovery of possession of 
two jamas, 


The material facts will appear from the judgment. 
Mr. Prokash Chandra Majumdar for the Appellants. 
Mr. Upendra Kumar Roy for the Respondent. 


The Court delivered the following judgment :— . 
This is an appeal by the defendants in a suit by the plaintif for 
declaration of title and confirmation of possession on the ground 


* Appeal from Appellate Decree No. I913 of 1926 against the decree of 
Babu Kumud Bandhu Gupta, Subordinate Judge, and Court of Tippera, dated 
the zist April, 1926 reversing a decree of Lala Joges Chandra, Munsiff, Ist 
Court Comilla dated the 25th June, 1925, 

(1) (1916) 31 M, L. J. 219. (2) (1904) 1 A. L. J. 416. 

(3) (1915) 1. L. R. 37 All, 531. 
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Civi? that he has an occwpancy raiyati right in the two jamas mentioned 
1928. in the schedules Aa and Aka of the plaint and is not liable to be 


Rajani Kumar Mitra ©Victed therefrom. The facts which have led upto this suit are 
aaan aaas that a suit was brought in :1909 by the defendants for ejectment 
=> of the plaintiff from the ;lands in this suit alleging him to be ån 
under raiyat and that suit was dismissed. In 1918 the defendants 
brought a suit against the plaintiff under section 66 of the Bengal 
Tenancy Act alleging that the plaintiff was his Korfa tenant, for 
arrears of rent and in default of payment for ejectment. That 
suit was decreed ex parte but the plaintiff in this suit appeared at 
alater stage and deposited a portion of the decretal amount, It 
appears that he did not deposit the entire amount and therefore 
the plaintiff (defendant ?) took out execution of the decree and 
obtained formal delivery of possession through Court. The 
tenant not having vacated the land the defendants brought a suit 
in 1921 for recovery of possession. This suit was decreed after 
contest up to the appellate Court. That decree was for kkas 
possession of the lands with mesne profits against the plaintiff, 
Thereafter in 1924 the plaintiff instituted this suit for declaration 
of his occupancy right in the land and for confirmation of posses- 
sion. The trial Court dismissed the plaintiff's suitin respect of 
Schedule 4a and decreed the suit in respect of Schedule 44a. 
The plaintiff appealed and the learned Subordinate Judge in the 
appellate Court decreed the suit in respect of both these plots. 
The defendauts have appealed before us but they have confined 
their appeal only to plot ža. The point taken in appeal is that the 
lower appellate Court was wrong in not giving effect to the decree 
passed in their favour in r918 and 1921. The learned Subordinate 
Judge holds that the decree passed in 1909 in which the plaintiff 
was held to be an occupany raiyat should operate as ves judicata 
and accordingly the subsequent decrees in ror8 and rgaz must be 
treated as without jurisdiction and nullities. This view is clearly 
wrong, The plaintiff should have pleaded that the decree of rg09 
had operated as ves judicata in the suit in 1918. But he omitted 
to do so ; and the result was that the Court passed a decree hold- 
ing that the plaintiff was an under raiyat for that is the effect of the 
decree which was passed under section 66 of the Bengal Tenancy 
Act. In the suit of 1921 which was based upon the suit of 1918 
the plaintiff again failed to bring tothe notice of the Court the 
decree of 1909 with the result that the defendant’s suit for &has 
possession and mesne profits was decreed against the plaintiff. 
The present suit on the face of the decree passed in rọ21 is incom- 
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petent. Instead of taking the defence which, the plaintiff now . 


pleads in his plaint he brings another suit fot the purpose of 
agitating the matters which were involved in the suits of 1918 and 
tg21. Thereis no procedure in law which entitles him to do 
it.” The plaintiff cannot be permitted to attack a decree passed by 
a Court of competent jurisdiction not vitiated by fraud or inope- 
rative ina subsequent suit. The only mode of assailing a decree 
by a separate suit is to attack it on the ground of fraud for which 
period of limitation is prescribed in the Limitation Act. On the 
general law, therefore, the plaintiff is precluded from maintaining 
thie suit. Also onthe rule of estoppel by judgment the plaintiff 
is not entitled to tbe relief he claims. The position at the worst in 
this case is that there are two conflicting decrees, By one decree 
the plaintiffs right as occupancy raiyat was established. By 
another decree that right was negatived. The point that arises in 
these circumstances is as to which decree should prevail. The 
trend of authorities is that the last decree ought to prevail. 
If finality is not given to the last decree there would be no end of 
the litigation which it is the object of section rr of the Code of 
Civil Procedure to secure. The defendants in this suit may again 
bring a suit and base their claim on the decree of 1918 or 1921. 
If in such a suit the plaintiff can put forward the decree in this suit 
operating as ves judicata in that itis the last decree between the 
parties, why should not the same ground be available to the defen- 
dants in the present suit? As has been observed bythe learned 
Judges of the Madras High Court in Moturi Seshayya v. Sri Rafak 
Venkatadri Appa Row Bahadur (rt) the effect of not pleading the 
previous decree in answer to the plaintiffs claim in a suit stands on 
the same footing as if the defence was raised by the defendant and 
disallowed by the Court. It cannot be placed ona higher footing 
on any reasoning based upon common sense or law. The bar of 
res-judicaia is one which does not affect the jurisdiction of the 
Court but is a plea in bar which a party is at liberty to waive. Ifa 
party does not put forward his plea of res judicata in a suit he 
must be taken to have waived it or it must be taken to be a matter 
which ought to have been made a ground of attack and deemed to 
have been a matter directly and substantially in issue in the suit 
under explanation (IV) of section tr of the Code of Civil Procg- 
dure. The party omitting to plead res judicata intentionally invites 
the Court to decide the case on the merits and having*failed to 
secure a decision in his favour he should not be allowed to go be- 
(1) (1916) 31 M. L. J. 219. 
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hind the last adjugication and ask for the trial of an issue which 
he could have raised at the previous trial. The view that the 
last decision between the parties ought to prevail has been accept- 
ed in Mallu Mal v. Jhamman Lali (1); Dambar Singh v. Mun- 
awar Ali Khan (a) ; and recently in a Madras case reported* in 
(3). Apart from the authorities it seems to me on common sense 
and on application of the accepted principles of law that a party : 
being defeated in a suit should not be allowed to attack the decree 
in a subsequent suit merely on the ground that he had a very good 
defence in the previous suit which he had omitted to take. The 
decree of 1921 was passed by a competent Court with jurisdiction 
and is not vitiated by fraud as is found by the learned Munsiff. 
There is, therefore, no ground on which the plaintiff can get rid of 
that decree by a subsequent suit onthe ground that there was‘a ` 


previous decision in his favour which was not brought to the notice > 


of the Court in the suits of 1918 and 1931. The fact that the decree 
in 1909 was not brought to the notice of the Court in 1918 and 
1g21 does not render the decrees passed by the Courts which were 
competent to pass them without jurisdiction and nullities as has 
been held by the learned Subordinate Judge. The plaintiff has 
slept over his right and he cannot now take advantage of his own 
remissness, I am;quite clear in my mind that as a broad proposition 
of law when there are two conflicting decrees the last should pre- 
vail on the ground that in the eye of law it is binding between 
the parties and the previous decree should be taken as pleaded in 


-the latter suit and not given effect to, or must henceforth be 


regarded as dead. 

For the above reasons, in my judgment, this appeal should be 
allowed, the decree of the Lower Appellate Court set aside and 
that of the trial Court restored with costs, As the appellants have 
abandoned in this case their claim to the land in schedule &ha, 
They will be entitled to proportionate costs in this appeal and of 
the hearing in the Court of appea l below. 


P, R. ` Appeal allowed, 


(1) (1904) 1 A. L. J. 416. (2) (1915) I. L. R. 37 All. 531. 
(3) (1921) 63 I. C. 730. 
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CIVIL REVISION. . 


Before Mr. Justice B. B. Ghose and Mr. Justice N. K. Bose 


. JAHIR MANDAL. 
v. 


KUMAR NAGENDRA KISHORE RAY CHOWDHURY 
AND OTHERS*, 


Appeal—Bengal Tenancy Act (VIT of 1885) Section 153, Proviso and Azplana- 
tion—Regularity of proceedings in publishing and conducting a sale if a 
question rc: sting to title to land—Fraud in publishing and conducting a sale 
if excluded from the explanation to section 153—Appellate Court's decision 
without jurisdiction—Ctoil Procedure Code (Act V of 1908) Section 115. 
The whole effect of the Full Bench decision of Kali Mandal y Ramsarbaswa 
Chakravarty (1) has been nullified by the Legislature by the explanation added 
to section 153 of the Bengal Tenancy Act. 


The question as to regularity or irregularity of the proceedings in publishing 
or conducting a sale falls within the explanation to section 53 Bengal Tenancy 
Act whether the irregularity is due to fraud or negligence or any other reason. 
The explanation includes every ground affecting the regularity. 


Tho buestion as to the regularity of proceedings in publishing or conducting 
a sale held in execution of a decree for arrears of rent is not a question relating 
to title to land or to some intereat in land as between parties having conflicting 
claims thereto lt does not necessarily exclude the question of fraud. 

Nabin Chandra Chowdhury v. Bepin Chandra Chowdhury (2) dissented from, 
Maharaj Bahadur Singh v. Kurani Mai (3) followed. 


No appeal lies under the proviso to section 153 of the Bengal Tenancy Act 
against the order of the Munsiff who was empowered to exercise final jurisdiction 
under section 153 of the Bengal Tenancy Act setting aside asale of a holding 
on the ground that the sale proclamation was suppressed with fraudulent motive, 
which was held in execution of a decree for rent for less than Rs. ṣo and in 
which the decree holder himself was the auction purchaser. The Appellate 
Court’s decision against such an order is without jurisdiction. 


Application for Revision under section 115 of the Code of Civil 
Procedure by the judgment-debtor. 
Application for setting aside a sale. 7 


The material facts will appear from the judgment. 
‘Civil Revision No. 170 of 1928 against the order of Babu Hem Chandra 


Bose, Subordinate Judge of Mymensingh dated the 22nd November 1927 reverf- 
ing the order of Babu K, B Ray, Munsiff Additional Court of Jamalpur dated 


the 28th February 1927. . 
(1) (1905) 1 C. L, J. 476; 1. L. R. 32 Calc. 957. 
(2) (1915) aa C, L. J, 244. (3) (1927) 32 C. W. N. 57. 


32 
5 Civi. 





1928 
wew 
Jahir Mandal 


v 
Kumar Nagendra 
Kishore Ray Chow- 
dhury, 


July, 17. 


~—— 


THE CALCUTTA LAW JOURNAL. [Von XLVIII. 


Dr, Radhabinoge Pal and Mr. Jitendra Mohun Banerjee ‘for 
the Petitioner. » 

Messrs Gunada Charan Sen, Annada Charan Karkoon and 
Sachindra Kumar Ray for the opposite party. 

The judgments of the Court were as follows : s 

B.B. Ghose, J. This rule was obtained‘by the judgment-debtor 
in a decree for rent which was obtained by the opposite party for less ° 
than Rs, 50. The holding of the petitioner was sold for Rs. 34 and 
it was purchased by the decree-holder. The sale took place in the 
year 1916. The application for setting aside the sale was made in 
the year r926. It was alleged that the petitioner was kept from the 
knowledge of his right to make the application for setting aside 
the sale by the fraud of the opposite party and therefore the 
petitioner was entitled to extension of time for making the applica- 
tion under section 18 ofthe Limitation Act. It was alleged that 
the sale was vitiated on the ground of non-service of process and 
fraud and inadequacy of price. It was opposed by some only of 
the opposite parties. The points argued before the Munsiff were 
(1) whether the application was barred by limitatlon (2) whether the 
sale was liable to be set aside on account of suppression of process of 
attachment and sale proclamation or for irregularities in publishing 
and conducting the same or on account of fraud (3) whether the 
sale was bad for inadequacy of price. The learned Munsiff held 
that the petitioner was entitled to the benefit of section 18 of the 
Limitation Act and therefore the application was vot barred by 
limitation. The learned Munsiff next dealt with the question as 
to the irregularities and his findings are expressed in these words 
“ To my mind notices under order ar rule 66 of the Code of Civil 
Procedure were all suppressed and not served. The absence of 
such notices is a material irregularity vitiating the sale. The pro- 
clamation of sale is blank, It does not contain the name of the 
place, the date of sale and the amount of the decree nor the value 
of the land to be sold. Everything was done ina hurry. The pro- 
visions of Order 21 rule 66 were not at all complied with. These 
irregularities in publishing the sale are material irregularities vitiat- 
ing the sale. To my mind the proclamation of sale was also 
suppressed with fraudulant motive.” He then found that Darbesh 
Sarkar the tehsildar of the landlord was after all these lands and 
seemed to have been a party to the fraud with a sinister motive 
to get held of th land and he fouad afterwards that it was this 
Darbesh who took settlement from the landlord of the lands in 
question after the auction sale and he himself personally was 
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eager to get hold of the lands, Upon these findings the sale was 
set aside. On appeal by the decree holder tHe Subordinate Judge 
held that the application was barred by limitation and in that view the 
Subordinate Judge did not deal with the other questions relating to 
the irregularities mentioned by the Munsiff in this judgment. A 
second appeal was preferred against the decision of the Subordinate 
Judge by the petitioners which was dismissed on the preliminary 
objection taken by the opposite party. In the alternative the 
petitioner obtained this Rule. l 

The only ground that has been urged before us is that there 
was no appeal from the decision of the Munsiff to the Subordinate 
Judge having regard to the provisions of section 153 of the Bengal 
Tenancy Act. The Munsiff we were told was empowered to deal 
with these matters finally under the provisions of section 153 of the 
Bengal Tenancy Act and therefore no appeal lay. It was conten- 
ded on behalf of the opposite party that as the Munsif 
found that there was fraud an appeal to the Subordinate Judge was 
competent, and in support of this contention the opposite party 
relies upon the Full Bench case of Kaži . Mandal v, Ramsarbaswa 
Chakravarti (1). In that case the question put to the Full Bench 
was whether an appeal lay from an order setting aside a sale or 
declining to set aside asale in execution of a decree for rent, as 
there was no appeal from the decree in the suit on account of the 
prohibition contained in section 153 ofthe Bengal Tenancy Act. 
Chief Justice Maclean in his judgment in that case in answer to the 
question put to the Full Bench relied upon the opinion expressed 
by himself in the previous case of Ganga Charan Bhatiacherjee v. 
Sashi Bhusan Roy (2). In the earlier case of Ganga Charan as 
well as in the later case the question was whether the sale was 
vitiated on the ground of irregularity in publishing or conducting 
the sale. Chief Justice Maclean was of opinion that in deciding 
this the Court has to go into the question of conflicting title. As he 
put the matter in the case of Ganga Charan (2) “ The opposite 
party says:—‘This is my land because the sale to me is a good 
sale? The petitioner says itis my land because theesale to you is 
a bad one ; and that was the question which was decided by the 
order which was in appeal to the Additional District Judge.” The 
opinion of the Full Bench that the regularity of proceedings in 
publishing or conducting a sale was a question of conflictingtitle 
was superseded by the Legislature. The explanation added ito sec- 


e 
(1) (1905) I. L- R. 32 Cale. 9573 1 C. L. J. 255. 
(2) (1905) I. L. R. 32 Cale. 57231 QL, J. 255 
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tion 153 makes it clear that the regularity of the proceeding in 
publishing or condugting the sale in execution ofa decree for 
arrears of rent is not a question relating to title to land or to some 
interest in land as between parties having conflicting claims thereto, 
The learned Advocate for the opposite party relies upon. 
the opinion expressed in some cases that the Full Bench 
decision aforesaid has been affected by this Explanation 
only partially so that where the question of fraud is 
raised the Full Bench decision retains its force. I may however 
point out that no question of fraud was at all discussed in any of 
the judgments in the Full Bench case, The question related to the 
regularity of the proceedings in publishing or conducting the sale, 
If that is nullified by the explanation added to section 153, to my 
mind the whole effect of the Full Bench case of Kali Mandal has 
been nullified by the legislature. I would further venture to state 
that the regularity of the proceedings in publishing or conducting a 
sale does not necessarily exclude the question of fraud, The irre- 
gularity in the proceedings may be for nonpublication of the notices 
or any material error, which may be due to fraud, negligence or 
simple inadvertence. How is the Court to differentiate between 
these? The fact is established that the requisite notices were not 
served. Itisonly by mere inference in the majority of cases that 
the Court can come to any conclusion that service was not made 
with fraudulent motive or that it was due to sheer negligence on 
the part of the decree-holder or his man, In this particular case 
the Munsiff found that the tehsildar of the landlord did not serve 
the notices with fraudulent motive for his own interest in order to 
get the property himself after purchasing it for his master, the 
landlord. Will there be difference as regards the right of appeal 
on account of the fraud of a servant of the decree-holder for his 
own purpose or on account of the fraud of the decree-holder 
himself ? I think not. It cannot reasonably be contended in my 
judgment that if a third party commits a fraud with regard to the 
sale of certain properties, the effect should be the same as if the 
fraud was cémmitted by the decree-holder himself. To hold that 
there should be anappeal ifthe fraud is brought home to the 
decree-holder, and if the fraud was due to the act of a third person 
say of the peon—there should be no appeal, seems to me also 
illogical, As a matter of fact it is often very difficult to discover 
where proper notices were not served whether it was on account 
of fraud or negligence. Therefore the real question in my judgment 
is whether the proceedings in publishing or conducting the sale 
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were regular or not would fall within the expldnattion, whether that 
irregularity was due to fraud or negligence or for any other reason. 
The explanation says ‘a question as to the regularity &c.,’ which in 
my opinion includes every ground affecting the regularity, 

` Itis urged on behalf of the opposite party that there has been 
a conflict of decisions in this matter and therefore the question 
should be referred to a Full Bench. The only case in which this 
question of fraud directly arose is the case of Nabin Chandra 
Chowdhury v. Bepin Chandra Roy Chowdhury (1). There the 
learned Judges composing the Bench were divided in opinion, and I 
respectfully disagree with the opinion expressed by Mr. Justice 
Chatterjea, where he observed that the effect ofthe Full Bench 
case in Kali Mandal has been only partially nullified by the expla- 
nation attached to section 153 of the Bengal Tenancy Act. It 
seems to me that by adding the explanation the legislature only 
declared what the law was and as I have already stated it entirely 
nullifies the effect of the Full Bench case. Altbough there are 
observations to the same effect in the cases of Beni Madhab Roy 
v. Bisseswar Bharati (2) and Arjun Das v. Gunendra Nath Basu 
Mallick (3) it should be noted that those were not cases relating 
to fraud in publishing or conducting a sale. Those cases therefore 
“are no authority for the proposition put forward by Mr. Sen for the 
opposite party. The previous cases have been discussed in a 
recent judgment by Mr, Justice Mukerji in the case of Maharaj 
Bahadur Singh v, Kurani Mai (4), wherejthe learned Judge ex- 
pressed a strong dissent from the view that where there is fraud 
alleged or found in publishing or conducting a sale there is an 
appeal in such a case as this. I entirely agree with the opinion 
expressed by that learned Judge, Under the‘circumstance a refer- 
ence to the Full Bench is not called for. 

I therefore hold that in the present case there was no appeal 
against the order of the Munsiff to the Subordinate Judge and that 
appeal was heard without jurisdiction. The rule is made absolute, 
The judgment and order of the Subordinate Judge set aside and 
those of the Munsiff restored with costs in all Courts. The hearing- 
fee in this rule is assessed at three gold mohurs, 

Bose, J :—I agree. 


D. K. R` Rule made absolute. 
(1) (1915) a2 C. L J, 244- (2) (t911) f6C L. J. 542. 
(3) (t914) 18 C, W. N. 1266. (4) (1927) 32 C. W. N. 57. 
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~ CRIMINAL REVISION. 


Before Mr. Justice Costello and Mr, Justice Lort-Williams, 


PANCHU GOPAL SHAW 


% uA 
THE EMPEROR* 


` 


The Calcutta Suppression of Immoral Trafic Act (XILI B. C. of 1923), section 4 
—Apblicability to married girls—‘Gir? meaningaf}—The Bengal Children 
Act (ILB. C.of 1922), Sec. 31—Protection of minor females—Scheme of 
Legislature. s 


Psr Curiam: Section 4 of the Calcutta Suppression of Immoral Traffic Aet 
applies whether the female in question is unmarried or married. The whole 
matter turns not ori the status of the female from the point of view of marriage 
but on the question of age. os 


Per Costello F : Tbe word ‘Girl’ in the above section 4 is not used in the 
restricted sense of unmarried girl. It simply means a young female, 


The Calcutta Suppression of Immoral Traffic Act and the Bengal Children 
Act 1922 are really part and parcel of a scheme of Legislature designed for the 
protection of children and particularly for the protection of minor females. 


Both these Acts apply to females under the age of sixteen years whether 
they happened to have gone through the ceremony of marriage and become 
legally married or not. 

Application for Revision under section 435 of the Code of Cri- 
minal Procedure by the petitioner. 

Proceedings under the Calcutta Suppression of Immoral Traffic 
Act, 1923 and the Bengal Children Act, 1922. 

Two sisters Sakuntala aged r2 years and Urmila aged 10 years 
were arrested by the Police from 53 Shib Thakur Lane, Barabazar, 
Calcutta on the roth of March 1928 where they were living with 
their brother Monmotho Khetry and their other brothers. They 
were brought before the Juvenile Court for being dealt with under 
the Suppression of Immoral Traffic Act as they were both under 16 
years of age and alleged to have been living in immoral surround- 
ings. The elder Sakuntala is married to the petitioner. They 
were placed on their trial before Mr. M. C. Chatterjee, Hony. 
Pregidency Magistrate of Calcutta, who by his order dated the 
1rth August 1928, ordered the girls to be detained for 6 years and 

` . 


e . 
, *Crimina}] Revision No. 1093 of 1928 against the order of Mr. M. M. 
Chatterjee, Honorary Presidency Magistrate of Calcutta, Juvenile Court, dated 
the rıth August 1928. 
e 
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to years respectively in Greave’s home under the Provisions of the Cuiminde. 
Suppression of Immoral Traffic Act. The petitioner as well as the 1928. 


said Monmatha Nath Khetry were also directed to be placed Panchu Gopal Shaw 
before the Court to be dealt with under section 3r ofthe Bengal v 
Children Act, Against the said order arid the proceedings the 
petitioner moved the High Court. 
Mr, Sures Chandra Talukdar for the Petitioner. 
Mr. Khundhar (Deputy Legal Remembrancer) for the Crown. 
The judgments of the Court were as follows :— 
Costello J. This was a rule obtained on behalf of one Panchu November, 7- 
Gopal Shaw who is said to be the husband of one Sakuntala who is eo 
a female child under the age of 16 years. I use the expression 
“ Female child” advisedly because the question that falls for deci- 
sion in this case depends upon the right interpretation of the word 
“ giri” as used in section 4 of the Calcutta Suppression of Immoral 
Traffic Act, 1923 which is Bengal Act XIII of that year. 
The matter arises in this way the learned Magistrate of the 
‘Juvenile Court, Calcutta on the 11th August of this year made an 
order that Sakuntala should be detained for six years and her sister 
Urmila should be detsined for ten years in the Greave’s Home. 
These periods were based upon the facts that in the case of Sakun- 
tala her age was 12 years and in the case of Urmila some two 
year’s less, The Magistrate is obviously desirous that these two 
children should remain in the Home until they attain the age of 
18 years. The Magistrate made the order because, as he says 
the evidence adduced before him satisfied him that they should be 
dealt under the provisions of the Calcutta Suppression of Immoral 
Traffic Act, The order which he made under the provisions of sec- 
tion 4 of that Act which provides in effect that the Commissioner 
of Police or certain other officers may remove a girl apparently 
under the age of sixteen years from a brothel and the girls so re- 
moved may be detained in suitable custody until she attainis thea ge 
of eighteen years ; that is provided by Sub-section 2 of that section. 
Having made that order the learned Presidency Magistrate made 
a further order, namely, that the present petitioner Panchu Gopal 
Shaw should be brought before the Court in order that he might be 
dealt with under section 31, of the Bengal Children Act 1922. By 
that section it is provided that the Court which makes an order + 
for the committal of a child or young person to suitable custody 
may order the parent or other person liable pto maintuin the ‘young 
person to contribute to her maintenance, if able todoso. The learned 
Presidency Magistrate was of opinion that he had power to make iio 
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an order directing that the husband of Sakuntala should be 
required to contNibute to her maintenance while she was detained 
in the Greave’s Home, 

This Rule was issued by us because we thought that it was 
desirable that we should hear argument upon the question as to 
whether or not the provisions of section 4 of the Calcutta Sup, 
pression of Immoral Traffic Act could be made to apply to- the 
case where the child in question happened to be married. I 
invited the learned Advocate for the petitioner to direct our atten- 
tion, if he could. to any provision either in the Calcutta Suppres- 
sion of Immoral Traffic Act 1923 or in the Bengal’ Children Act 
1922 which in any way limited the meaning of the word “ girl” as 
used in section 4 of the Calcutta Suppression of Immoral 
Traffic Act, and he was in fact unable to do anything of the 
kind. There is no limitation, in my opinion, placed on the 
meaning of the word “girl? as used in that section. It may 
perhaps be said that in ordinary speech the use of the word 
implies that the person referred to is unmarried. But 
obviously the primary meaning of the word is a young female 
human being. Indeed the earlier meaning of the word was a 
human being of either sex, But generally speaking the word 
“ girl” simply means a young female ;and when one read subsec- 
tion (1) in conjunction with subsection (2) the matter becomes 
abundantly clear, because subsection (2) uses the expression ‘ If 
satisfied that the girl is under Sixteen years of age.” The 
Calcutta Suppression of Immoral Traffic Act, 1923 andthe Ben- 
gal children Act 1922 are. really part and parcel of a scheme of 
legislation designed for the protections of children and particularly 
for the protection of minor females, I ‘see no reason at all for 
ascribing to the word “girl” any such limitation as the learned 
Advocate for the petitioner has invited us to put upon it. 

In my opinion the Act applies whether the female in question is 
unmarried oris married and the whole matter turns not on the 
status ofthe female from the point of view of marriage or not 
marriage but on the question of age, It is quite true that in certain 


- cases it may happen that it would bea hardship that a husband 


who wants to have his wife in his custody should not be allowed 
œto have her with him. But it seems to me very unlikely that such 
a case would really occur because he would have had an opportunity 
of putting his cake before the Magistrate who deals with the matter 
that is provided inthe Bengal Children Act and it would bea 
question whether it was desirable in the interests of the young 
e 
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female that she should be placed ina suitable cugtody other than 
that of her husband or whether she should be hawded over to her 
husband, The material question in this class of cases is the funda- 
mental one of whether or not the female child concerned living in 
such circumstances as to bring her within the terms of section 4. 
If the Magistrate is satisfied that the circumstances are such that 
She does come within the ambit of that section then, in my opinion, 
he is certainly entitled to make the order that he did. I do not 
think that we are really concerned with the facts of the case, 
because I think the Magistrate has found quite clearly that the 
circumstances of this case are such asto justify him upon those 
facts in making the order which he thought fit to make. 

On the other side the matter is this—the whole purpose and the 
obvious design of this Act would be defeated if the limitation 
which we are invited to put upon the word “girl? were put upon it 
by this Court, as it would then be easy for a person who desired 
to live on the immoral earning of young girls to marry them solely 
for the purpose of enabling him to put himself outside the provi- 
sions of the statutes and to set the whole law at defiance, Personally 
I have no doubt whatever that both these acts apply to females 
under the age of sixteen years whether they happened to have gone 
through the ceremony of marriage and become legally married or 
not, That being the position this rule must be discharged. 

Lort-Williams, J :—I am not prepared to disagree. I must 
admit that I have felt considerable anxiety over this matter, because 
it astonishes me to find in the case of a female whose husband 
is prepared to take her to a respectable home that a Magistrate has 
power to deprive the husband of the custody and companionship 
of his wife for a considerable period in this case six yegrs. Iam 
not altogether satisfied that when the Act was passed, it was 
intended to apply to such a case. Personally Iam very reluctant 
to interfere with the liberty of individuals toa greater extent than 
is absolutely necessary, and to apply legislation of this character to 
persons who are married, seems to me to be going very far. I 
recognise that in this country girls are married at an eatly age. 
But the consequences of this may be remedied more appropriately 
by raising the permissible age for marriage, However, Iam satis- 
fied that the words of the Act are wide enough to cover the case 


of a married girl. The word ‘Girl’ is defined in Murray’s English — 


Dictionary as “a child or a young person of either sex, a yeuth or 
maiden”. Another definition is “a female child, commonly applied 
` to all young unmarried women”. I cannot say that the word ‘girl’ 
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used in this connection is inapplicable to a child who happens to 
be married. A further reason for coming to this conclusion is, 
that if the legislature had intended to limit the effect of this 
section to ‘unmarried’ girls, it would have stated so specifically. 
For these reasons I agree that the Rule must be discharged. 


D, K. R. Rule discharged, 
APPELLATE CIVIL. 
Before Sir Zahid Sukrawardy, Knight, Judge and Mr. Justice 
Garlick, 


SURENDRA CHANDRA RAY CHOUDHURI 
z. 
KEDARESWAR CHOUDHURI.* 


Enhancement of ren?—Bengal Tenancy Act, (VII of 1885) sec. 90, 105—“ Land” 
meaning of—Seitlement officer—Jurisdictien to enhance rent under S. 105, 


Though the land in occupation of the tenant may not be an entire holding, 
it may form the subject of proceedings under Sec, 105 of the Bengal Tenancy 
Act. Ñ 

Safaruddi v. Fasal Hug (1) followed. 

Where a tenant executes a seperate kabuliat in favour of a cosharer landlord 
proceedings agninst him for enhancement of rent are maintainable: Panchanan 
v, Rajkumar (2); Govinda v. Hamidulla (3). 

The word ‘land’ as used in section 105 Bengal Tenancy Act may include a 
share of a co-sharer and may therefore include the share of a tenant in a holding. 


Under Sec. 81 of the Estates Partition Act, the Deputy Collector has the 
right to split up a holding which accordingly forms a separate tenancy undera 
particular landlord, The mere fact that in one of the plots the tenant has been 


_ given a Share does not take away the effect of Section 81 of the Partition Act, 


Appeals by the Plaintiff. 


*Appeals from Appellate Decrees Nos. 1378 to 1382 of 1926 against the decree 
of Babu Sasi Kumar Ghose, Subordinate Judge of Rajshahi dated the 25th of 
January 1926, modifying the decres of Babu Nripendra Nath Guha, Munsiff of 
Natore dated th®2and September 1921. 

(x) (1914) 21 C. L. J. 592. (2) (1892) I. L. R. 19 Cale. 610, 

(3) (1903) 7 C. W. N. 670. 


_ Vor. XLVIII.] HIGH COURT. 


Suit for recovery of rent at an enhanced rațe as fixed by the 
Settlement Officer. ° 

The material facts will appear from the judgment. 

Mr. Krishna Kamal Maitra for the Appellant. 

«Žir. Jatindra Mohan Chaudhuri for Respondent in Appeal No, 
1381 and 1382, 

Mr. Jatindra Mohan Chaudhuri (for Mr. Bireswar Bagchi 
for Respondent in Appeal No. 1378. 

The judgments of the Court were as follows :— 

Suhrawardy, J. These 5 appeals arise out of seits for 
recovery of rent. They have been decreed by the lower appellate 
Court at the admitted rate. The plaintiff claims that he is entitled 
to enhanced rent as fixed by the Settlement Officer under section 
ros Bengal Tenarcy Act. It appears that the plaintiff had several 
co-sharers in the mehal. There were batwara proceedings and cer- 
tain lands were allotted to the plaintiff in his Saham. After the publi- 
cation of the record of rights he applied for settlement of fair and 
equitable rent under section 105 Bengal Tenancy Act on the 
grounds which are covered by section 30 Bengal Tenancy Act, 
These applications were fought by the defendants and partially 
allowed. The plaintiff in these suits now claims rent as fixed by 
the Settlement Officer. The defence with which we are now con- 
cerned is that the Settlement Officer had no jurisdiction to try the 
matter under section 105 Bengal Tenancy Act and therefore his 
decree is a nullity and ca nnot have legal effect. This objection is 
based upon the ground that the settlement khatians show that they 
include several plots and with reference to one plot in some of 
them the defendants’ interest in the holding as a raiyat is noted as 
fractional, the plots in occu pation of the defendants together with 
the share in one plot did not constitute a holding within the mean- 
ing of section 30 Bengal Tenancy Act and accordingly the Settle- 
ment Officer had no jurisdiction to “enhance the rent of the lands 
in the occupation of the defendants, The learned Subordinate 
Judge has given effect to this’ contention and held that the 
word ‘land’ used in section 105 does not mean and incliide a par- 
cel or undivided share of a tenancy and hence the Settlement Officer 
had no jurisdietion to enhance the rent under section 105 and his 
decision is ultra vires and inoperative. The question raised is a'seri-. 
ous one as it is directed to nullify the effect of the solemn act of a 
Court of Justice. We have therefore carefully looked into the matter 
and the law as it at present stands and we are unable to say that 
the decree of the Revenue Officer was without jurisdiction and 
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ultra vires, The meaning of the term ‘land’ came up for considera- 
tion in the case of ’Safaruddi v. A. K. Fasal Hug (1). The case 
was tried by D. Chatterjee, J. sitting singly and his decision was 
affirmed by a Bench consisting of Jenkins, C. J., and N, R. 
Chatterjea, J. The report of the case as it appears in the Calcutta 
Law Journal leads one to suppose that there was a division between 
the co-sharers of the land and the tenants had executed separate 
kabuliats in favour of the co-sharers. If that were so, the deci- 
sion would be in consonance with the decisions of cases under 
section 30 Bengal Tenancy Act. But we have looked into the 
record of the case and find that as a matter of fact there was no 
division of the land but the tenants executed kabuliats in favour of 
different co-sharers in respect of their share in the holding. 
The learned Judge there considered as to what meaning should be 
attached to the word ‘land’ in section 105 Bengal Tenancy Act and 
the observation made by him on this point may be quoted here 
with advantage : “ The next question that arises is whether the 
share of the land covered by each kabuliat can be said to be the 
land held by the tenant. It has been held in respect of holdings 
that a share ofan undivided holding cannot be called a holding : 
See Hurry Churn v. Raja Runjit Singh (2). The word ‘holding’ 
does not occur in section rog. The word occuring there is 
and held by the tenant’ The word ‘land’ has not been defined 
in the Bengal Tenancy Act. I do not see any reason why 
the share of the land held under particular landlord should 
not come within the purview of the word ‘land’ used in the 
section, In this view of the case I think that section 188 
Bengal Tenancy Act is no bar to the maintenance of this 
application”, In that case the objection was that one of the land- 
lords who wanted to enhance the rent under section 52 Bengal 
Tenancy Act could not apply for settlement of fair rent. In the 
Letters Patent appeal Jenkins, C. J, remarked: “This case has 
been decided favourably to the plaintiffs by Mr, Justice Digambar 
Chatterjee on the footing that there were separate tenancies and 
we think that if there were separate tenancies then in the circum- 
stances of this case there was a compliance with the provisions of 
section 105 Bengal Tenancy Act”. This case, so far as I know, has 
not been dissented from subsequently and it carries with it high 
futhority of three learned Judges of this Court. The result of the 
decision is that though the land in occupation of the tenant may 
not be an entire Aclding, it may form the subject of proceedings 
(1) (1914) 21 Ce L. J. 592, (2) (1896) 1 C. W. N. Sar. 
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under section 105, The result may appear “to be incongruous 
if not quite absurd because under the law as ff stands at present 
an application under section 30 Bengal Tenancy Act by a co-sharer 
landlord is not competent ; but if he applies under section 105 for 
enhancement of rent under section 30 he gets the right to do so, 
even if his claim refers toa share of a holding. There are cases 
which lay down that where a tenant executes a separate Kabuliat 
in favour of a co-sharer landlord proceedings against him for 
enhancement of rent are maintainable, Panchanan v, Raj Kumar 
(1) and Govinda v. Hamidulla (2). But it is not necessary to go so 
far as we have got direct authority on the point that the word ‘land’ 
as used in section rog may include a share of a co-sharer landlord 
and may therefore include the share of a tenant in a holding. 

` The question as regards the decree of the Revenue Officer 
being without jurisdiction and sétra vires may be looked at from a 
different point of view. Under section 8r of the Estates Partition 
Act, the Deputy Collector has the right to split up a holding which 
accordingly forms a separate tenancy under a particular landlord. 
The mere fact thatin one of the plots the tenant has been given 
a share does not take away the effect of section 8r of the Partition 
Act. I must note here that in the proceedings before the Settle- 
ment Officer which wete contested no objection was taken on this 
ground, It was virtually admitted that the plaintiff was competent 
to ask for enhancement under the law. It does not therefore lie 
in the mouth of the defendants to turn round now and say that 
the decision of the Settlement Officer was without jurisdiction in 
view of certain decisions of this Court which held that proceedings 
under section 30 for enhancement of rent must relate to an entire 
tenancy, The law as understood by the Settlement Officer was laid 
down in the case reported in (3). If there has been any subsequent 
divergence from that view and even ifthe latter view is correct, 
and error of law is not a ground for setting aside a previous decree 
ag passed without jurisdiction or for a declaration that it must 
never operate as res judicata. In view of the observations made 
above I am of opinion that these appeals must succeed ; the decrees 
of the Courts below are set aside and the plaintiff’s suits decreed 
with costs both here and inthe Courts below. In Appeals Nos. 
1379 and 1380 of 1926 the respondents have not appeared. =ï 
accordingly make no order for costs inthis Court in these cases 
but the plaintiff will be entitled to his costs in the Courts below. 


` Garlick, J :—I agree. 
P. R. Appeals allowed. 


(1) (1892) I. L. R. 19 Calc: 610; (2) (1903) 7 C. W. N. 670. 
(3) (1914) 21 G, L, J. 592. ° ° 
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= CIVIL REVISION. 


Before Mr. Justice D. N. Mitter. 


SASHI DULAL PYNE AND OTHERS : 
v. 
NANDA LAT. DAS AND OTHERS.* 


‘Civil Precedura Code (Act V of 1908), Sec. 15130. aig rr. 58, 593 O. 38, 7 
10—HMiscenception of law if a ground for setting aside previous order 
under Section 151—Claim, investigation of—Scope of the enquiry under O. 
21, 7. 58. x 
The opposite party preferred a claim under the provisions of Order 38 C, P. C. 

to an attachment of certain properties before judgment. That claim was rejected 

by the Munsif as untimely and also on the ground that the decree-holder’s 
attachment preceded the auction sale of the opposite party. Thereafter an 
application was made by the opposite party under section 151 C. P.C. The 

Munsif allowed the same and set aside the previous order rejecting the claim on 

the ground that the previous order was made on a misconception of law. 

Held, that the Munsif’s order under section 151 was made without juris- 
diction and that under section 151, misconception of law cannot bea ground for 
setting aside the previous order. 


The procedure to be follo wed in investigation of claims under the provisions 
of O. 38 is the same as the procedure to be followed under O. a1, r. §8 and the 
subsequent sections of the Code, O. 21 r. §9 of the Code Indicates the scope of 
the enquiry under O. 21, T. 58 and it limits the enquiry to this, that the claimant 
must show that at the date of the attachment he had some interest in or was 
possessed of the properties attached. 

Application for revision under section 115 of the Code of Civil 
Procedure by the Decree-holders. 


The material facts will appear from the judgment. 


Mr. Satindra Nath Mukerji for the Petitioner. 
Mr. Hemendra Chandra Sen for the Opposite party. 
The following judgment was delivered, 


Mitter, J:—This Rule must be made absolute. It appears 
that the opposite party preferred a claim under the provisions of 
order XXXVIII of the Code of Civil Procedure to an attachment 
of the disputed properties before judgment. On the 14th March 
4928 that claim was rejected by the Munsif as untimely and on the 
further ground that the decree-holder’s attachment preceded the 
auction gale of the opposite party. On the zoth March 1928 an 


*Civil Revision case No. 630 of 1928 against the order of Babu Woopendra 
Chandra Ghose, Munsiff, Third Court, Alipur dated the goth March 1928. 
e ° 


VoL. XLVIII] HIGH COURT, 


application was made by the opposite party *before the Munsiff 
under section 151 of the Civil Procedure Codê and that applica- 
tion was allowed by the Munsif on the ground that he had rejected 
the application summarily on the 14th March 1928 not taking into 
consideratlon the provisions of O. XXXVIII, r. 10 of the Code of 
Civil Procedure, The Munsif really set aside the previous order 
on the ground that he had passed the previous order on a miscon- 
ception of the law, That certainly was not a ground which justified 
him in setting aside the order purported to have been made by 
way of review under section 151 of the Code. His order under sec- 
tion 151 was made without jurisdiction and must be set aside. It is 
argued. however, by the learned Advocate for the opposite party 
that even if the order is made without jurisdiction, this Court is 
not bound to interfere, seeing that his client had purchased these 
properties in execution of a decree subsequent to the attachment, 
There is, however, no force in this contention for if that is his case, 
he is not a person who can put ina claim under O. XXI, r. 58 of 
the Civil Procedure Code or under the provisions of O, XXXVIII 
of the Code. The procedure to be followed in investigation of 
claims under the provisions of O. XXXVIII isthe same as the 
procedure to be followed under O. XXI, r. 58 and the subsequent 
sections of the Code. O, XXI, r. 59 of the Code indicates the 
scope of the enquiry under O. XXI, r. 58 and it limits the enquiry 
to this, that the claimant must show that at the date of attachment 
he had some interest in or was possessed of the properties 
attached, Now on the claimant opposite party’s own showing that 
at the date of the attachment he had no interest in or was not pos- 
sessed of the properties attached for the claimant had only then a 
decree against the judgment-debtor whose properties were attached. 
There had been no sale in execution of that decree and conse- 
quently it cannot be said that the claimant opposite party had 
at the date of the attachment any interest in or that he had posses- 
sion in the properties attached, so, on the claimant’s own case he 
is not a person who can come in under O. XXI, r. 58, He may 
have other remedies. All that order XXXVIII, r, ro says is that 
the rights of such a purchaser as the claimant is will not be 
affected by reason of any order of attachment before judgment 
that might have properly been made. The order madey 
the Munsif is clearly without jurisdiction and must be set aside. 
The petitioner is entitled to the costs of this Reale. I assess the 
hearing fee at one gold mohur. 

P. R, Rule made absolute. 
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= Before Sir-Charu Chunder Ghose, Knight, Judge, and 
Sir Phillip L. Buckland, Knight, Judge. ` 


UMESH CHANDRA MANNA 


| Crvin, 5 
1927. AMAR NATH JANA* 
December, 5 


Revision—Civi? Procedure Code ( Act V of 1908), Secs. 115, 151—Suit dismissed 
— Restoration — Inherent power of Court-—-Exercising jurisdiction not vested 
in Court. 

Section :s1 of the Code of Civil Procedure cannot be invoked for the purpose 
of restoring to the file a suit which has been dismissed. ' 

The Court exercises a jurisdiction not vested in it by law by restoring 
under section 151 of the Code of Civil Procedure, a suit dismissed without 
-adjudication, 

Application for Revision under section 115 of the Code of 
Civil Procedure by the Defendant, 

The material facts appear from the judgment, 

- Babu Rama Prosad Mukhopadhyay (for Babu Promothe Nath 

Bandopadhyay) for the Petitioner. 

Babu Gopendra Nath Das, for the Opposite Party. 

The judgments of the Court were as follows : 

C. C. Ghose, J :—In this case which was a suit for recovery 
December, 5. of mesne-profits, an order was made by the learned Subordinate 

a Judge on the goth July 1925 by which he directed that the suit 

should stand dismissed “for the present without adjudication.” 
Thereafter, there was an application under order XLVII rule 1 
and section 151 Code of Civil Procedure. The learned Subor- 
dinate Judge came to the conclusion that order XLVII ruler 
Code of Civil Procedure had no application but that the suit 
which had been dismissed on the gth July 1925 could be restored 
under the provisions of section 151 Code of Civil Procedure, 
-It is against that order that the present rule has been obtained. 
Now, if as a matter of fact the suit had not come toa termination 
by reason of the order of the gth July 1925, there no application 
` was entertainable under order XLVII rule 1 Code of Civil Proce- 
dure, But the application under order XLVII rule 1 Code of 
Civil Procedure was entertained and disposed of on its merits 
the ledrned Subordinate Judge coming to the conclusion that, on 
the facts, order XLVII rule 1 Code of Civil Procedure did not 
apply. He, however, made a mistake in invoking in aid the 
provision of secfion 151 Code of Civil Procedure. Itis quite 
# Civil Revision Case No. 1000 of 1927, against the order of Babu Harijiban 
-m Banerjee, ‘Officiating Subordinate Judge of Midnapur, dated the 7th April, 1927. 
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clear that section 1 51 Code of Civil Procedure cannot he invoked 
for the purpose of restoring to the file a sujt which has been 
dismissed. In my opinion, the learned Subordinate Judge in 
invoking in aid the provisions of section 151 Code of Civil 
Procedure for the purpose of restoring the suit which had been 
dismissed on the gth July 1925 exercised a jurisdiction wbich 
was not vested in him by law. It follows, therefore, that the 
order of the Subordinate Judge restoring the suit under section 1571, 
Code of Civil Procedure must be set aside, The rule is accord- 
ingly made absolute with costs hearing fee one gold mohur. 
Buckland, J :—I agree. 
A T.M. Rule made absolute. 


Before Sir George Claus Rankin, Knight, Chief Justice. 
AMULYA CHARAN SUR 


v. 
THE CORAL ENGINEERING WORKSiLTD.* 
Acknowledgment—Indian Limitation Act (IX of 1908), Se.tion 19—Acknowledg- 
meni made by a Director of a company—Ordinary course of business—Ne 

Jormal authorities from the other directors. 

Where one out of the three Directors of a Company registered under the 
Indian Companies Act acknowledged a debt by signing his name with affixing 
a rubber stamp bearing the name of the Company and the word Director 
appearing below his signature and where such Director bad no formal authority 
from the Board of Directors but made the acknowledgment in the ordinary course 
of business : 

Held, that such acknowledgment was a sufficient acknowledgment within 
the meaning of Section Ig of the Indian Limitation Act and that limitation is 
saved thereby. 

Application for revision under section 25 of the Provincial 
Small Cause Courts Act. 

Suit for recovery of money for supplying goods. 

The material facts appear from the judgment. 

Mr. Jagat Chundra Bose for the Petitioner. 

Mr, Susil Chandra Dutt ( for Mr. Krishnalal Banerjee) for the 
Opposite party. 

Tho following judgment was delivered by. 

Rankin C.J: This is a case in which a company was register- 
ed under the Indian Companies Act and it appears that the plaie 
tiff supplied certain goods to the company. Certain sums became 
due from the company and the Company found ft inconvenient to 

*Civil Revision Case No. 971 of 1928 against the decision of Mr. A, T. Pal. 
Judge, Small Cause Court, Sealdah dated the roth May 1928. 
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pay in full, Accordingly: what happened was that the plaintiff got 
the bill made out ghowing how the accounts stood. Certain pay- 
ments had been made and certain sums were due on a given date, 
namely the 23rd August 1924. There was a debt which was at 
one time Rs. 372 which had been reduced to Rs 35/12/ and there 
was another, namely, a sum of Rs, 48/ of which nothing was paid 
at all. The document sets out this sum of Rs. 83/1a/ described in 
this way “The above amount Rs, 83/12 Eighty three and annas 
twelve stands as nett dues this day.” Below this there is an one anna 
stamp upon which the date is put 25th August 1924. By the side 
of this stamp it is written “ Correct.” Then in a rubber stamp the 
words “The Coral Engineering Works Ltd” and “ Director” appear 
and in between these two lines of the rubber stamp comes the 
signature of a gentleman Mr. S. C. Aich who is admittedly one of 
the three Directors of the Company. When the plaintiff brings his 
suit against the Company and produces this document it is con- 
tended and successfully contended that this is not a sufficient 
acknowledgment within section 19 of the Limitation Act because 
Mr, S. C. Aich was only one of the three Directors and had not 
got the authority of the other two Directors to do anything in the 
matter. There was evidence on the part of the plaintiff that this 
Mr. S. C. Aich was the man who had made payments on behalf of 
the company and had given orders and had received money on 
behalf of the Company and although the Company’s rubber stamp 
with room for the name of one Director only had been employed 
the defendants succeded. The Directors and the judge seem to 
have got confused between the company’s seal and an ordinary 
rubber stamp. 

The present question has nothing to do with the seal of the 

Company. Apart altogether from things which require a formal 
resolution of a Board of Directors most companies who conduct 
business have to employ one of their Directors as Manager to do 
the ordinary acts necessary in the conduct of the business. No 
one can conduct business by having everything signed by three 
Directors, ° There is ample evidence that in the course of busi- 
ness carried on this company could not manage to pay the money 
which was to have been paid and got time by acknowledging that 
the amount was due. 
“In my judgment the Rule must be made absolute and judgment 
must be entered for the full amount of the claim with costs both in 
this Court and in the Court below. Hearing fee in this Court is 
assessed at one gold mohur. 


D, K. R, Rule mads absolute, 
e . 
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Abandonment, presumption of—Tenant, if to prove leaving the village 
before abandonment; see Ejectment ai Gi 

Absolute discharge ~When granted—Provincial Insolvency Act, Secs. 41, 
43 (i) (a)—Insolvent’s assets not of requisite value ; see Provinctal 
Insolvency Act ove tes Sa ei 

— — —- discharge of insolvent, when granted; see Absolute discharge 

Accrual of right of appeal of litigant; see Appeal, if Hes 

Acknowledgment—Isdian Limitation Act (IX of 1908), Section 19— 
Acknowledgment mule by a Director of a compan y—Ordinary course 
of business — No formal authorities fromthe other directors. 

Where one out of the three Directors of a Company registered under 
the Indian Companies Act acknowledgéd a debt by signing his name 
with affixing a rubber stamp bearing the nams of the Company and the 
word Director appearing below his signature and where such Director 
had no formal authority fromthe Board of Directors’ but’ made the 
acknowledgment in the ordinary course of business: 

Heid, that such acknowledgment was a sufficient acknowledgment within 
the meaning of section Ig of the Indian .Limitation Act and that 
limitation is saved thereby. Amulya Charan Sur v. The Coral 
Engineering Works, Ltd. aes 

Acquiescence—Estoppel—Suit, maintainability of. set ae Presumption, suit for 

Acquisition of title as permanent mukarraridars by adverse possession—— 
Mukarrari istemrari lease, tenable for life of grantee only—Heirs or 
assigns of grantee holding over; see Limitation 

Act, right or wrong—Standard to be applied; ste Murder 

—— XLV of 1860, Sec. 84 

——_XLV of 1860, Secs. 99, 147, 183 

—— 1of 1872, Sec. 54 T 

—— 1 of 1872, Secs. 60, 67 

——-— 1X of 1872, Sec.’ 73 Explanation 

~— IX of 1872, Sec. 151 

—— IX of 1872, Secs. 151, 152, 162 

wee I of 1877, Secs. 12, 19, 24 Sis 

——- 1 of 1877, Soc. 17 . sae iis au a: 

-— IV of 1882, Secs. 28, 30 det . a 

—— IV of 1882, Sec, 41 igs . eer 

~—— XIV of 1882, Sec. §39 

—— VIII of 1885, Sec. 2@ (1) (a) 

=7~ VIII of 1885, Secs. 30, t05 
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550 
550 
150 


mee 
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Act VIII of 1885, Sec. 50 (2) > ise i se 
—— VIII of 1885, Sec. 87 a ses ve 


— VIII of 1885, Sec. 153 
—— VII! of 1885. Sec. 153, Explanation, Proviso 


— VIII of 1885, Sch. II, Art. 3 au jax 
— IX of 1887, Sch. II. Art. 35 (Ï) cs 
— Act IX of 1890, Sec. 72 me coe 


—— Act V. of 1898, Secs. 107, 144, 145, 145 (1), 145 (4), 146, 439 
—— V of 1898, Sec. 110 on ais jas ae 
— V of 1898, Sec. 195 eh ie ae sae 
—— V of 1898, Sec. 200 (b) 

—— V of 1898, Sec, 203 


-_ Vof 1891, Sec. 233 iù ies ae ee 
— Vof 1898, Sec. 242 tie axe we eve 
—— V of 1898, Sec. 439 (4) and (5) at iss 

— V of 1898, Secs. 471, 475 y ate peni 
—— VI of 1901, Secs. 164, 213 sts aa i 
—— III of 1907, Secs. 28, 29, 36 PA A sss 
— Act V of 1908, Sec. 11 eee He Se 
—— V of 1908, Secs. 39, 41, 50, 99, O, 22 Rita wn ou 
— V of 1908. Sec. 47, O. a1 R. 58 ee say 
— V of 1908, Sec. 48 iR D S Dr 
— Vof 1908, Sec. 110 ya a igs 

—— V of 1908, Secs. 115, 151 ose aie 
—— V of 1908, Sec. 151, O. 21 Rr. dea, 595 O: 38 R, 10 

— ~ V of 1908, O. I, R. 8 Sis a FAS 

— V of 1908, O. 2, R. 2 ahs ot 

— V of 1908, O, 21 R. 43 oe sei 

— Vof 1908, O. a1 R. 63 z wae 
—— V of 1908, O. 30 Rr. 2 Sub—R (3), 4, n0: 34 Rr 4.5 wos 
~— V of 1908, O. 41 R. 25 see oie 

— V of 1908, O, 41 R. 33 s 

—— V of 1908, Sch. II, Paras 1 & 11 si f 
—— IX of of 1908, Sec. 7 ie a wi 
— 1X of 1908, Sec. 19 kia ie at 

— 1X of 1908, Sec. 929 ase dee ane 
— IX of 1908, Sch. I. Art IT (i) on ki 
— IX of 1908, Sch. I. Arts. 141, 144 casi af 
—— IX of 1908, Sch. I. Art, 142 ls see as - 
—— IX of 19085 Sch. L. Art. 144 P T iia 
—-— IL] of 1909, Sec. 18 vee 


—— III] of 1909. as amended by At IX of 1926, Sec. 27, 36, 103, 104 
—— VII of 1913, Sec. 2E3 wwe ae abs NA 
-+w V of 1920, Secs. 33, 49s 78 iw woe si 
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143 
339 


138 


92 
397 
148 

92 
298 

327:577 

23 
551 
102 
119 
596 
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276 
368 
288 

1 
357 
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Att V of 1920, Secs. 41, 42 {1) (a) eee e 
—— XXXIX of 1925, Sec. 124 i 

~~— XXXIX of 1925, Sec. 263 

~—— I (A. C) of 1923, Secs. 30, 220-223 S 
—— II B. C. of 1922, Sec, 31 - ni T 
—— III B, C, of 1899, Sec. 193 en 

~—— III B. C, of 1923, Secs. 291 (2), 533 

—— XILI B, C. of 1923, Sec, 4 


Acting in the course or within the-scope of E ; see Banara suit 
for 


Action founded on negligence—Legislature making provisions for the open- 
ing, closing and use of Railways—No restriction as to right to use 
locomotives at scheduled times or as to speed; see Damages, suit 
for svs 


“Acts of possession done upon one part of the land should be taken as 

showing possession of the person doing such acts in respect of the 
‘whole land’, applicability of—Land capable of being passessed by the 

exercise of acts of possession ; see Limitation 

Admission by agent of accused—Conviction ander Calcutta Municipal Act 3 
see Admission vee rs 

Adoption—kKeittima Son—Publicity and ree em ree 3 ses Burmere 
Budhist Law 


Adopted son, when loses his right to inherit to his adoptive wrens j see 
Burmese Budhist Law 


eee tee oo 


Advancement, presumption of, in wife’s favour—Fixed deposit in Bank in 
name of husband and wife, payable to either or survivor ; see Suit, main- 
tainability of ide 


wee ou oe 


Adverge possession—Decree obtained in action to resume possession— 
Defendant nevertheless continuing in undisturbed posseásion 3 see Limi- 
tation ” ove 


vee s. 


possession—Transler of non-transferable occupancy holding—Subse- 
quent partition of estate under Estates Partition Act—Transferred 
holding fell to the share of aco-sharer; see Ejectment 


possession, title by—Land liable to frequent diluviation by river 
action ; see Ejectment ie 

Advocate, duty of, charged with delia of person ; see „Murder 

Agent, duty of—Agent for arranging for loan ; see Mortgage suit 


for arranging for loan, position of, with Tespect of principal; see 
Mortgage suit. 








~~~ — lending his own money in benansi—Transaction, if enforgeable— 
Relief in equity 3 see Mortgage suit abe es 
— —~ —of accused, admission by—Conviction under Calcutta Municipal Act ; 
see Admission - we? ai dae 
Agreement by vendor to recovery—Option Sone by T. or his 
heirs or assigns—Assignment of benefit of contract by vendor’s son after 


45 


364 
190 
177 


177 


119 


104 
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Agreement—(Conid). re 
the death of vendor to stranger“ SEMIA offer” or “ Completed con- 
tract” ; see Sale deed is ie Pes asd 


Agreement for amalgamation—Jndfan Companies Act, (VII of 1913) S. 
2139—Schewme of amalgamation, when not ultra vires the company—Re- 
solution appeinting liquidaters and imposing restrictions on their 
statutory powsrs—General objection to every cote tendered ona poll— 
Shareholder’s right of speech at a Company's general meeting—Rule in 
“ Fess v, Harbotile'—Suit by individual shareholders—Interference 
by Court in the internal affairs of a company—Pomers of the 
majority. 


A scheme of amalgamation carried out under Sec, 213 of the Indian Com- 
panies Act, 1913, is not ultra vires the company, even though there is 
no express-power to that effect in the company’s memorandum of asso- 
ciation, inasmuch as the scheme does not depend for its validity upon the 
constitution of the company } it rests solely upon statute and the only 
question for the Court to consider is whether the scheme is one authorize 
ed by section 213 of the Companies Act. 


A liquidator in a voluntary liquidation, which is an essential condition of 
an amalgamation scheme under section 213 of the Indian Companies 
Act, 1913, must not by the resolution appointing him be restricted in 
the exercise of his statutory duties. A resolution appointing liquida- 
tors under which in terms they become merely ministerial officers requir- 
ed to have regard to the supervision of the Directors of the two compa- 
nies in discharging their duties, is highly objectionable. The resolution 
ought not to preclude the liquidatots from inspecting the books of and 
making all proper enquiry into the past transactions of the company. 


On a poll being taken, it is not competent to a shareholder to raise a 
general objection to the validity of every vote tendered on the poll in 
favour of the resolution, without indicating the nature of the objection, 
and without any attempt to particularise the votes objected to. 


The plaintiff, a shareholder, having complained that he was denied a 
hearing at a general meeting of the shareholders of the company, it 
appeared on the evidence that ‘ there was no organized opposition to 
the plaintiff there was a very clearly expressed indication by the share- 
holders present at the meeting that they did not desire further te hear 
the plaintiff and. what really happened was that the plaintiff 
desisted from any further effort to make himself heard because even he 
realized that no further speech from him would be of any avail.” 

Held, in the circumstances, that the plaintiff had no legitimate grievance. 

Plaintiffs, two shareholders: holding ro5 shares in acompany which had 
1,000,893 shares in issue, brought an action against the company, alleg- 
ing various irregularities. In the first instance the suit was representa. 
tive, the two plaintiffs purporting to sue on behalf of themselves and 

ether shareholders of the company. On application made to the Court, 
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e 
Agreement for amalgamatlon—(Contd). e 
however, under order 1, rule 8, Civil Procedure Code, 1908, permission 
so to sue was refused and the suit proceeded as one personal to the 
plaintiffs alone. In the Courts in India the plaintiffs’ suit was dismissed 
ou the ground (ister alia) that “the Court should not, according 
to the cule laid down in the wellknown case of Foss v. Harbetile. 
on the ground of an irregularity in the case of acts which are valid if done 
with the approval of the majority of shareholders, unless the acts com- 
plained of are of a fraudulent character or aro ulira vires.” The 
Privy Council, in effect, concurred with the decision of the Courts in 
India, and after commenting on the relatively trifling amount of the 
plaintiffs holdings, said :—‘‘ It is convenient, however, at once to 
advert to the extremely special character of the suit. In it the indivi- 
dual rights of the plaintiffs as shareholders in the Tata Bank (the 
company in question) are alone being asserted. The plaintiffs’ com- 
petent claims were therefore narrowly circumscribed. They had, to be 
valid, to be in respecl of some right personal to themselves as share- 
holders in the Tata Bank ; they must not be in respect of any matter 
which was within the cognizance of a majority of the shareholders, 
unless in acting in the manner complained of such majority had 
acted either fraudulently, tyranically or arbitrarily. Parashuram 
Detaram Shamdeshani v. The Tata Industrial Bank, Limited. 436 
Appeal—Appeal preferred after the passing of final decree—Order refusing 

fo set aside expacte decree—Civil Precedure Code, 1908—Preliminary 
decree, if can be challenged by an appeal from the final decree. 

An appeal from a preliminary decreas is not incompetent simply because it 
was preferred after the passing of the final decree. 

An application for setting aside an ex parte decree passed in a mortgage 
suit was rejected on the rg9th May, 1926. The final decree in the mort- 
gage suit was passed on the 25th June, 1926. An appeal was prefer- 
red on the 27th July against the order refusing to set aside the 
ox parte decree : 

Held, that the appeal was not incompetent : 

“Under the Civil Procedure Code of 1908, the validity ofthe preliminary 
decree cannot be questioned by an appeal from the final decree. Kasi 
nath Ghose v Himmat Ali Choudhury .. i a8 

Bengal Tenancy Act (VII of 1885) Section 153, Proviso “and Expla- 
nation—kKegularity of proceedings in publishing and cogducting a sale 
ifa question relating to bile to land—Fraud in publishing and con- 
ducting a sale if excluded from the explanation to section 159— 
Appellate Courts decision without jurisdiction—Cioil Procedure Code 
(Act V of 1908) Section 115. 

The whole effect of the Full Bench decision has been nullified by’ the 
Legislature by the explanation added to ae 153 of, the Bengal 
Tenancy Act. 

The question as to regularity or irregularity of the proceedings in publish- 
ing or conducting a sale falls within the explanation to section 153 





. 


7 s 
604 
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Appeal—(Contd.) © 
Bengal Tenancy Act whether theirregularity is due to fraud or negli- 
gence or any other reason. The explanation includes every ground 
affecting the regularity. 

The question as to the regularity of proceedings in publishing or conduct- 
ing a sale held in execution of a decree for arrears of rent is not a ques- 
tion relating to title to land or to some interest in land as between parties 
having conflicting claims thereto. It does not necessarily exclude the 
questicn of frand, 


No appeal lies under the proviso to section 153 of the Bengal Tenancy 
Act against the ordor of the Munsiff who was empowered to exercise 
final jurisdiction under section 153 of the Bengal Tenancy Act setting 
aside a sale of a holding on the ground that the sale proclamation was 
suppressed with fraudulent motive which was held in execution of a 
decree for rent for less than Rs. 50 and in which the decree holder him- 
self was the auction purchaser. The Appellate Court’s decision against 
such an, order is without jurisdiction. Jahir Mandal v, Kumar 
Nagendra Kishore Roy Chowdhury ed ae ie 

—, ¥ lies— Letters Patent of High Court (as amended), Cl. 15, appli- 

cability of—Appeal from judgment of single Fudpe—Certificate refused 

— Right of appeal, a substantive right, 





A party has a right of appeal from the decision of a single Judge, dated 
the 4th April, 1928, sitting in second appeal from a decree passed in a 
suit instituted on the 7th October, 1920, that is, before 14th January, 
1928, in the absence (or refusal) of a certificate from him that the case is 
a fit one for appeal. The determining factor in the application of 
clause 15 (as amended) of the Letters Patent, which came into effect on 
the 14th January, 1928, is the date of institution of suit. 

Rights of appeal are not matters of procedure and the right to enter the 
superior Court decmed to arise to a litigant before any decision has 
been given by the inferior Court: Sheikh Sardar Ali- v. Sheikh 
Doliiiaddin Ostagar aes i ava fs 

» if maintainable—Mesne profits, suit for—All trespassers parties 

in Courts below—In second appeal some left out—Suit, if can be 

brought against some or all—Subsequent suit against others not main- 


tainadle. 
In a suit for mesne profits all the trespassers were made parties in both 





the lower Courts but in second appeal some of them were not made — 


parties : 
Held, such appeal was not maintainable. 


Ina claim™for mesne profits the person wronged has his remedy against 
all or any of the wrong-docrs at his choice, but when he has made 
his choice he is concluded by it. After recovering judgment against 
some or one ofthe foint authors of a wrong, he cannot sue the 
other or the others for the same matter, even if the judgment of 


the first action remains unsatisfied : 
e e 
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Appeal—(Conid.) 

A covenant or agreement not to sue one of the “trespassers is no defence 
to an action against the others. 

In an action for mesne-profits against co-trespassers, once a decree has 
been obtained it is the decree in’ its enthety that may be challenged 
On appeal and not otherwise; for so long as the decree against 
some remains final and operative decree and not subject to an appeal, 
even though it is not satisfied but is capable of execution, the plaintiff 
cannot proceed with the suit further and take an appeal ss against the 
others. 

The question of the maintainability or otherwise of the appeal may also be 
considered as being dependent upon the question whether there isa 
right of contribution amongst the defendants interse, — 

Asa general rule the liability of joint wrong-doers in tortis joint and 
several, but it is not an inflexible rule which needs no relaxation. 

In this’country the doctrine that the Court is bound to pass a joint decree 
against the wrong doers making each jointly and severally liable for 
the whole amount decreed has no application regarding mesne profits 
where the parties are not wilful tort-feasors and doubt has been enter- 
tained whether it applies to this country at all. 

When wrong doers bave acted under a bona fide claim of right and had 
reason to suppose that they had a right to do what they did, contribation, 
interse may be allowed. Kamal Prosad Sukul v. Kishori Mohan 


Pramanick we “ a 
Appeal, maintainability of— Action for mesne PEA Contribution; ses 
Appeal, if maintainable ae aay 4 ans 


————~, maintainability of— Action for mesne profits asalni Den 
Decree, nature of—Decree against somo of the trespassers remaining 
final dnd operative; see Appeal, if maintainable ve we 

———, right of, a substantive right; see Appeal, if lies T Ag is 

———~ right of, when arises to litigant; see Appeal, if lies Se ove 

——— from preliminary decree, if competent, if preferred after the passing of 
final decree; see Appeal see a sis 

Arbitration award, if binding on stranger; see Awi ses 

Assam Labour and Emigration Act, Sec. 164—Offence lates to a summ- 
ons case—Crimiaal Procedure Code, Sec. 242; see Summons case sii 

Assam Municipal Act, Sec. 30— Non-delegation of-authority by Chairman 
to Vice-Chairman Act done by Vice-Chairman, if valid— Express 

- or implied consent of Chairman; see Prosecution, institition of ods 
te ame emer, Secs, 320—-223—~ General order or consent to pro- 
ceedings under any of the sections; see Prosecution, institution of wed 





—— —- + —, Secs, 220—223— Officer giving order or consent, 

duty of; see Prosecution, institution of ay sae oes 

Assessment—Lands converted fron dry to wet—Levy of Sikancediá assess. 
- ment. : . 


The pattadar-plalntifts having raised wot crops on lands which had been 
ordered to the retained as ordinary dry and which had been register- 
ed atthe settlement as dry and assessed accordingly : 

° ° 
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Assessmeont—(Contd.) 


X oe e . x 
Held, that this raising of wet crops amounted to a conversion within 


the meaning of the reservation in the Government Notification : and 
empowered the Government to increass the assessment. So long as the 
pattadars cultivated the land as dry they were entitled to hold’ the 
lands for the whole period of the settlement at the rate originally asse- 
ssed on them as such, but on their raising wet crops upon them they 
effected a conversion, thereby justifying the Revenue Authorities in 
imposing upon them the approptiate wet rates of assessment. 


“So long as lands registered as dry were cultivated with dry crops it ' 


would obviously be unfair and opposed to lhe whole scheme of- the 
settlement that. their assessments should be enhanced. Qn the other 
hand, there would be nothing harsh or unreasonable in providing that, 
if during the period of the settlement the pattadar should raise valu- 
able wet crops on lands registered as dry, that is, as bearing the much 
less valuable dry crops, he should be called upon to pay at the higher 
rates.” The Secretary of State for India in Council v. Valara- 
puram Kandadal Ramanujacharlar Ai ans A 
Attestation— Mortgage bend— Person putting his name under the head. 
ing ‘scribe’ if an attesting wiiness—Civil Procedure Code (Act Vof 


1908), O. 41 R. B~ Decree, reversal of—Suit, if to be dismissed as -> 


against non-appealing party—Discretion, 

The mere fact that a person is a scribe or that he put the word ‘scribe’ 
after his name will not in itself show that he has not put his signature 
onthe document by way of saying that he had seen the instrument 
executed. 

Where under the separate heading ‘scribe’ a man has put his name, it 
is erroneous to hold asa matter of law that, even although on the 
construction of the document the name is put alie intuitu, the fact 
that the name is on the document at all makes the man an attesting 
witness 3 

~ An appellate Court should exercise proper discretion under O. 41-R. 33 
of the Code of Civil Procedure in dismissing a suit not only against 
the appeliant, defendant No. 2 a transferee of part of the mortgaged 
property, but also as against the mortgagor, defendant No. 1, who did 
not contest the decree, In the present care, the Judge should have 
confined himself to the case of defendant Nowe. Abinash Chandra 

` - Baldyantdhi Bhattacharjee v. Dasarath Mato j ie 
Attesting witness—Person putting his name under the heading “‘scribe”— 
i.- Presumption of law ; see Attestation at ae 


Award tiaras award, if binding on stranj-—Award valid, if net 


_ going beyon the submission—Tranfer of Prope Zet (IV of 1882). $ 


section 41—Transfer in good faith from ostensible owner—Muhamma- 
dan Law— Will in favour of anP of the heirs without the consent of the: 


others. 


-am An award of the arbitrators is binding only on the parties to the arbitration 
° : 
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Award—(Contd,) z 


and persons claiming through them. A stranger to the submission is 
neither bound by, nor entitled to the benefit of, the award. 
An award is valid where it does not travel outside the submission. 
` .Held, on the facts of the present case, that the defendants were entitled to 
the protection of séction 41, Transfer of Property Act, 1882, as being 
bona fide tranferees for value from the ostensible owner of property 


According to the Muhammadan Law, a Will made in favour ofone of the. 


heirs without the consent of the others, is inoperative. The Deputy 
Commissioner of Bara Banki v. The Receiver in Bankruptcy .. 


———~ of the arbitrator, if binding on the stranger to the submission ; 


see Award 


vee 


valid, if not going hayoni the sibinisslon see Award 

Benamidar, position of ; see Suit by bexamidar 

Bengal Tenancy Act, Sec. 20(r) (a) (as amended)— Enquiry, if to be 
made, as to acquisition of occupancy right before Bengal Tenancy Act 
came into operation ; see Ejectmont 





——, Sec. 50 (2)—Occupancy raiyat paying rent at a 
uniform rate for more than 20 years ; s¢¢ Presumption ese 
» Sec. 8y7—Abandonment, how established; see 
Ejectment . n PA ne $3 i 
» Sec, 105—"Land’—Share of a co-sharer—Share of 
a tenant in a holding ; see Rent, enhancement of ‘6 
—- a, See. 105—Land in occupation of tenant not an 
entire holding 3 see Rent, enhancement of 
——, Sec, I iae Erpat EDANE o or ere 
sale ; sée Appeal vie si 
, Sec. 153—Regularity of prbceadtnga: i in | publishing 
and conducting a sale, ifa question relating to title to land—Fraud ; 
see Appeal 




















rt err 





saa eee ee 








, Sec. 1§3—~Second appeal—Amount claimed in the 

suit—Rent and interest fixed by contract ; see Res judicata fa 

s 153 Proviso—Order of Munsiff exercising final jurise 

diction, setting asido asale ofthe holding in execution of rent decree 

for leas than Rs, 50—Decree-holder, auction-purchaser ; see Appeal „a 

, Sch. Ill, Art. 3—D ispossession, meaning of. 

Article 3 of Schedule III of the Bengal Tenancy Act applies only in suits 
by a raiyat or under-raiyat where there was dispossession by the landlord, 
In order that there should be dispossession there should first have been 
possession. Where the plaintiff had never been in possession and he 
had never had the right to possess the fact that the defendants had 
continued in possession does not amount to dispossession withis the 
meaning of article 3 of Schedule JII, Bengal Tenancy Act. Srish 
Chandra Bhaduri v. Brojobashi Pramanicke me 

s Sch. LIL, Art 3, where applicable ; see ERNE 

Birbhum Ghatwsli tenure, non-liability of, from sale in execution of personal 























decree against the Ghatwal ; see Ghatwali tenure kz wats 
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Buffalo, loss of—Baffalo straying on the Railway line—Negligence; see 
Damages, suit for soe ae ~ A45 
Burden of proof—Claimant alleging as “against the Official | "Receiver in 
insolvency, a specific pledge or charge over the property of the insolvent; 
see Charge S . ane seas 415 
of proof—Contract by duly authorised igent, allegation and denial 
of 3 s¢e Contract ee ‘as wae wee ae 451 
m of proof—Defendant i in possession - Title, proof of ; see Ejectment .. I 
~———- of proof—Plea of insanity, how proved ; see Murder eee ie 307 
—— of proof—Suit for possession of immovable property ; see Limitation Sir 
——— of proof—Suit for recovery of possession—Plaintiff having valid title 
to land ; see Limitation oat aes 364° 
of proof on those supporting disposition of spate by Pardanashin 
Lady ; see Pardanashin Lady 412 


BurmeseBuddhistLaw —4dsption—Keittima son— Publicity and ui 
—Conduct inimical to adoptive parents. 

Whore the plaintiff claimed that he was a Keittima son (or son adopted 

publicly with a view to inherit), the Privy Council in concurring with 
the learned Judges of the Court of appeal in Burma that the plaintiff 
was adopted asa Keittima son witha right to inherit, observed that 
_ according to the law of Burma no formal ceremony Is necessary to 
constitute adoption. The fact of adoption: may be inferred from a 
course of conduct inconsistent with any other supposition ; but in that 
case the publicity or notoriety of the relationship must be satisfactorily 
proved.” In the present case their Lordships came to the conclusion, 
on the evidence, that the relationship between the plaintif and his 
adoptive parents ‘‘ must have been notorious and publicly known,” 

In Burmese Law, an adopted son loses his right to inherit to his adoptive 
parents on account of conduct unfilial or inimical towards them, as for 
instance, where he keeps away intentionally from his adoptive parents, or 
intentionally neglects to look after them during illness, or by failure 
duly to perform their funeral ceremonies, or is guilty of any other acts 
which, if proved, according to Buddhist Law, would disestitle a child 
to inherit. 


Held, that in the preseat case, it was not established on the evidence, . 


that the plaintiff as adopted son, had been guilty of any unfilial or 


inimical conduct which would deprive him of his right of intigritance: : 


Maung Aung Thin v. Maung Shwe Ba se see 

Calcutta Municipal Act (I1/ B. C. of 1899) section 193—' Barercise a trade’ 
—Supply of goods without having a place of business within the Muni- 
elpality —Liability to take out a license. 


A firm whehas got its place of business in Caleutta but supplies goods to - . 


the Howrah Municipality without having any place of business in the 
latter place canfot be said to exercise a trade or carry on business 
in Howrah and as such no trade license need be taken from the How- 
rah Municipality. S. N. Banerjee o. The Bengal Paint and 


-* Varnish... oe cet ai a 
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Calcutta Municipal Act, Sec, 198—‘ Exercise @ trade’—-Supply of goods 
without having a place of business within the Municipality ; see Trade 
licen8e 


-~ 








—— (III B. C. of 1923), Sections 291 (2), 533—Admis-e 
sion by the agent of the accused—Ex patte decision—-No examination 
of the complatnant—Illegality—Criminal Procedure Code (Act V of 
1898), Section 200 (b). 

Section 533 of the Calcutta Municipal Act is subject to the provisions of 
section 200 (b) of the Code of Criminal Procedure. 

The Municipal Magistrate of Calcutta isa Presidency Magistrate and in 
cases of complaints to him he is required to examine the complainant 
under the provisions of section 200 (b) of the Criminal Procedure 
Code. 

It is ilegal to convict an accused under section 291 (2) of the Calcutta 
Municipal Act by deciding the case ex parie under the provision of 
section 533 of the said act without examining the complainant under 
section 200 (b) of the Code of Criminal Procedure. 

Prosecutions under the Calcutta Municipal Act are of a quasi crimi- 
nal nature. 

Quare: Whether conviction under the Calcutta Municipal Act can be 
legally based upon the admission by the agent of the accused. 
Ambka Prosad Das v. The Corporation of Calcutta 


» Secs. 2g1 (2), es parte decision. Stia: 
plainant not examined ; se¢ Admission 











, Sec. 533, if subject to the E E of section 
200 (b) of the Code of Criminal Procedure ; see Admission 





, prosecutions under—Quasi criminal nature $ see 
Admission eos 
Calcutta Suppression of Immoral Traffic Aot. taxm B.C. of ey 
section 4—Apfplicability te married girls— ‘Girl’, meaning 0f—The 
Bengal Children Act (II B. C. of 1922), Sec. 31— Protection of minor 
Jomales—Scheme of Legislature. 
Per Curiam: Section 4 of the Calcutta Suppression of immoral Traffic 
Act applies whether the female in quostion is unmarried or married, 
The whole matter turns not on the status of the female from the point of 
view of marriage but on the question of age. 
Per Costello F: The word ‘ Girl’ in the above section 4. is not used in the 
restricted sense of unmarried girl, It simply means a young female. 
The Calcutta Suppression of Immoral Traffic Act and the Bengal Child- 
ren Act 1932 are really part and parcel of a scheme of Legislature 
designed for the protection of children and particularly for the protec- 
tion of minor females. 
Both these Acts apply to females under the age of sixteen years “whether 
they happened to have gone through the ceremony of Marriage and 


become legally married or not. Pancha Gépal Shaw v. The Eme 
peror see . 


54 


190 


190 


190 


190 
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Calcutta Suppression of Imm®8ral Traffic Act and Bengal Children 
Act, object of ; see ‘ Calcutta Suppression of Immoral Traffic Act. 
ee, Sec. 4-—Age but not 
status of the female 3 see Calcutta Suppression of Immoral Traffic Act. 
, Sec, 4—Female mar- 
tied or unmarried ; see Calcutta Suppression of Immoral Traffic Act. . 

» Sec. 4—‘Girl', mean- 

ing of ; see Calcutta Suppression of Immoral Traffic Act. 
Care—Railway Company allowing person to cross the line otherwise than 
by level crossing ; see Damages, suit for F oe 
-, standard of-—Negligence ; see Damages, suit for 
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mra seme 





ree 

















i Charge —Charge on insolvent’s property—Ontes probandi—Civil Procidure: 


Code (Act V of 1908) O, 41, R. 25—finding of fact, nhen binding in 
second appeal and on Frivy Council. 

The onus is on the claimant who alleges, as against the Official Receiver 
in insolvency, a specific pledge or charge over the property of the 
insolvent, 


When the High Court in second appeal remits the case to the lower appel- 
late Court, under Order 41 Rule 25 Civil Procedure Code, 1908, fora 
finding of fact upon certain specified issues, and the lower appellate 
Court accordingly tries such issues and returns its finding thoreon to 
the High Court, the finding (being one of fact) is conclusive and bind- 
ing equally on the High Court in second appeal as on their Lordships 
of the Privy Council. Firm Tejpal-Janina Das v Ernest V. David 

Evidence of bad character and of previews convictions admitted— 


= 





Boidence Act (lef 1872), Sec. 54—Approver—Reliable corroboration— - 


Approver exonerating himself. 


Where the evidence of bad character and of previous convictions has 
been admitted contrary to section 54 of the Evidence Act, the Judge 
should warn the jury that they should exclude this part of the evidence 
from their minds and not allow themselves to be influenced by the 
actused’s admission of previous conviction for theft or by the statement 
of the approver that the accused used to go about together committing 
theft and burglary. 


In the absence of reliable corroboration as to the identity of the accused 


no reliance can be placed on the approver’s statement incriminating 
them especially as h® exonerates himself, in part contradicted himself 
and in parts his story being grossly improbable, Kailash Chandra 
Rishi v. The King Emperor mag ie 
Oe head of charge to two distinct ne Pn peeing if 
oltiated—Qriminal Procedure Code (Act V of £898), section 233—~-Right 
e of private defence exercised—Dety of the Fudge to put it to the jury 
when arises. . 
Joinder of two offences in a single charge is an irregularity and cotan 
illegality : 
eln order to establish the exercise of right of private defence it fs absolu- 
e ® 
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Charge—(Cenid.) i 
tely necessary to detail the exact circumstances which led the accused 
to strike the blow in question. 
It is the duty of the Judge to put the case of private dofence to the 
jury when there is evidence of exercise of right of private defence by 
the accused elther on the prosecution side or on the defence side. It 
is not his duty to put to the jury hypothetical case unsupported by any 
evidence. Ajgar Shaikh v, Emperor i as vs 138 
——— to jury—Jadge, duty of—General observation; see Presump- 
tion oes oe toe tee see tne 473 
to jury—Presumption of innocence in favour of accused and pre- 
sumption in favour of the veracity of the testimony adduced in a Court 




















of justice 5 see Presumption vee oes ove 473 
Civil Procedure Code of 1882, Sec. 539—Civil Sincedurs Code, Sec. 92 

—Stranger to trust ; see Res judicata es ies ie 55 
_ a, Sec. 11--Erroneous decision on point of law; see 

Res judicata eee ste bai ods ive 327 
——- —, Sec, 11, object of—Finality of litigation; see 

Decree Ji sia os a $ ou 377 

———, Sec. 11 Exp. VI, 92—Suit on behalf of public, if _ 

binds the public by compromise decree ; ste Res judicata ... ni 55 
—_- —Sec. 39 —Jurisdiction of parent Court after trans- 

fer of decree ; see Decree, execution of s% seh ms 23 





—— 





; —, Sec, 39— Transferred Court to whlch the decree is 
sent for execution, jurisdiction of, how long; see Decree, execution 
of on is eee one we tos a3 








——-———, Sec. 47—Execution of decree against legal repre- 
sentative—Suit by legal representative for declaration of title ; see Suit 551 





-——-~—, Sec. 47 and O. 21, R. 58, when applicable 3 see 
Sut , i so N ves zia e. ° 55I 
—, Sec. 48—Compromise decree in mortgage suit— 








Fresh suit on compromise decree—Personal decree for balance; 











seo Limitation ae aie a ee Tr) 102 
— —, Sec. 50—‘ Which passed it’—-Substitution of legal 
representative ; see Decree, execution of Sie ae is 23 
- —, Sec. 92—Amondment of plaint without Advocate- 
General’s sanction, effect of ; see Res judicata ats i 55 


—— m —, Sec. 92—Relief—Declaratory sult praying for a 
declaration that the property in suit is wakf and not personal property 
of defendants ; see Res judicata ` tee aoe ose 55 
——, Sec. ga—Suit, if of a representative character— 
Amendment by adding strangers to the . trust as Aeroadante—Erayer for 


— 














relief not covered by the section ; see Res judicata ioe wae 55 
—— — — ————-,, Sec. 92, if mandatory ; see Res judicata, ve 55 
92, object of, enactment of ; see Res judicata wa 55 

—— =, Sec. 92, what suits should be brought under ; see 
Res judicata tee ue a sae oo 55 


e 

Civil Procedura Code, Sec. 92 s®b-section (1) (h)—‘Such further or other 
reliaf as the nature of the caso may require’; see Res judicata 

— -m —, Sec, 110—‘Substantial question of Law” ; see Suit, 

maintainability of on vee os Ne ois 

— —, Sec, 115—Exercising jurisdiction not vested by 


law—Restoring under S, 151 C. P. C. a suit which has been dismissed ; 
sce Revision sis sis ms 








ove vee 


eet seis ree 





w——~, Sec, 151—Misconception of law, if a ground for 

setting aside the previous order 3 see Claim, investigation of fse 

» Sec, 151—Restoring to the file a snit which has 
been dismissed ; see Revision tee 

= maaana, (Act V of 1908), Sec, 15t, o. 21 7r, 58, 59; O. 38, t 
10—Misconception of law ifa ground for setting aside previous erder 
under Section 151—Claim, investigation of—Scope of the enquiry un- 
der Os 21, 7 58. 

The opposite party preferred a claim under the provisions of Order 38 
C. P. C. to an attachment of certain properties before judgment. That 
claim was rejected by the Munsif as untimely and also on the ground 
that the decree-holder’s attachment preceded the auction sale of the 
apposite party. Thereafter an application was made by the opposite 
party under section 151 C. P. C. The Munsif allowed the same and 
set aside the previous order rejecting the claim on the ground that the 
previous order was made on a misconception of law. 


—— aa. 








Held, that the Munsif’s order under section 151 was made without juris- 
diction and that under section 151, misconception of law cannot bea 
ground for setting aside the previous order. 

The procedure to be followed in investigation of claims under the provi- 
sions of O, 38 is the same as the procedure to be followed under O. 21, 
r, §8 and the subsequent sections of the Code, O. 21 r. 59 of the Code 
indicates the scope of the enquiry under O. 21, r, 58 and it Jimits the 
enquiry to this, that the claimant must show that at the date of the 
attachment he had some interest in or was possessed of the properties 





attached, Sashi Dulal Pyne v Nanda Lal Das. my ide 
a, ————,, O. r. R, 8—Necessary condition; see Repro. 
sensative suit tee 


vee 


ees eed ee ey 





»O. 3. R, 8—Plaintifs added—Added plaintiffs 
supporting defendant's case ; see Representative suit oe 
at er tt >, O. 2, R. a—Causes of action in two suits between 
the same parties different ; see Limitation os i 


wee 




















ae ——, Q. 2, R. 28, applicability of—Causes of action 
different ; see Limitation aig ise wc oe 

OAREN ——— mamman, (), 21, R. 59, scope of ; sec Claim, investigation 

e of AET 2 e aie a kas 

en — 0. 30 R. a Sub-R (3), if contradicts R. 4; see 
Mortgage suit 1a 


Civil Procedure Code, O. 34 R. j Comon decree i in oriris suit— 
Decres-holder to apply for final decree ; see Mortgage suit . we 
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Civil Procedure Code, O. 34 R. 4—Compromisæ decree in mortgage sult 
covenanting to pay decretal amount by instalments, if preliminary 


decree ; see Mortgage suit tee ovis 
nee, O, 38—Procedure to be followed in investigations of 
claims ; see Claim, investigation of ... a one see 


ee 





—; 0. 41 R.25—Finding of fact, when binding in 
second appeal and on Privy Council ; see Charge zh si 

— ——— ——, 0, 41 R 33—Decree, reversal of—Suit, if can be 
dismissed as against non-appealing party—Discretion ; see Attestation ... 
et et ee Soh. II], Para. 11—-Mortgage of some of the pro- 
perty attached without permission of the Collector—Collector acting 
under paragraph 1, Sch, III ; see Mortgage”. oe 
Claim, disputed, settlement of—Parties or persons claiming sadé them, if 
- can deny, ignore, or resile therefrom ; see Limitation or wii 
——~~, disputed, settlement of—Stranger, when bound ; see Limitation oo 
———~, disputed, settlement, nature of ; see Limitation 


ane 


, doubtful, settlement of—Parties or persons claiming ander them, if 








can deny, ignore or resile therefrom ; seg Limitation eee in 

, doubtful, settlement of--Stranger, when bound ; see Limitation bes 

———~, doubtful, settlement of, nature of ; see Limitation F iii 
-—— petition, rejection of, when not a grouud for running of limitation 
ander Sch. I Art. 11(i) of the Limitation Act ; see Limitation on 
Complaint—Municipal Magistrate to follow the provisions of section 200{b) 
of the Criminal Procedure Code ; see Admission oes oe 





— before the Chief Presidency Magistrate, preferred on 12th July, 
1927, by the Judge in the exercise of Insolvency Jurisdictlon—Applica- 
tion for the framing of charges under section 1o3—Presidency Towns 
Insolvency Act (a8 amended by Act IX of 1926) Sec. 104; see 


Jurisdiction By u ter 
Completed RETE by sendor to bien Opon aani 
by vendor or his heirs or assions ; see Sale deed ves re 
Compromise, when bad ; see Limitation i is 





decree in mortgage suit—Amount payable in raleatatia 
Whole amount realisable on dofault ; see Limitation i isà 

——~+- —~— decree in mortgage suit, mortgaging certain other properties— 
Amount payable in instalments—~Whole amount realisable on default ; 
see Limitation te eed A ves ses 

—— decree in a mortgage suit covenanting to pay decretal amount 
by instalments, ifa preliminary ‘decree—Civil Procedure Code, O. 34 
R. 43 see Mortgage suit ... 

Conflicting decrees Last decree to prevail ; p see Decree ae 

Construction of deed of settlement disinheriting settlor’s son and gifting the 
entire property to settlor’s wife, with gift over to grandson on attaining 
majority —Gift over to unborn peison—Condition subsequent void ; see 








Hindy Law nas ons eee wee nes 
of taluqdari iaie —Assessment of Government revenue ; ses 
Taluqdari Pottah oa rà a om 1 


594 


415 
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Constructive notice, how establish EE see Transfer aes 374 


Contract—ParHes net ad idem—Counter offer not diiit ient: anttherity 
ta contraci—Uncertainty of a rule of practice—Specific Relief Act (I of 
1877), Secs, 12, 19—English Rules and Praciice—Lord Cairns’ Act (21 
and 22 Vict., C. 27)—Party mhon entitled as of right to ebtain specific 
performance of contract for sale of immoveable preperty—Comtinuous 
readiness and willingness to perform contract—Courls power to award 
damages in a specific performance suit—~Plaintif, when debarred from 
seeking specific performance, likewise disentitled to claim damages— 
Amendment of plainit—Converting suit into one for damages— 
Inexpediency of allowing such amendment lightly— Explanation” to 
S, 19-~Specific Relief Act, a departure from English Law. 

There is no concluded contract when the parties are not ad idem as to the 
_ subject-matter. 


Held, that in the present case, in pointof law, the so called agreement 
(which was relied. upon by the plaintiffas a contract binding upon the 
defendant, taken as a whole was no more thana counter offer by the 

. plaintiff, which not having been accepted by the defendant did not mature 
into a contracte ‘‘The receipt (i.e., the document in question) was 
merely a step in a negotiation never concluded,’’ 

Where the plaintiff sues on the allegation that the defendant is bound by a 
contract entered into on his behalf by a duly authorized agent, and this 
fact is traversed, the burden of proving that the defendant's agent had 

7 authority to bind him to the terms of the alleged contract, rests with the 
plaintiff. x 


Upon a question of practice certainty is more important than anything else. 
‘A rule of practico, even if it be statutory, can when found to be incon- 
venient be altered by competent authority. Uncertainty in such a matter 
is at best an embarrassment and may at its worst be a source of injustice 
which, in some cases, may be beyond judicial remedy.” 

` The Specific Relief Act, 1877, like the Indian Contract Act, 1872, isa 
Code. 


Part If, Chapter 2, of the Specific Relicf Act, 1877, which deals with the. 
Speeific Performance of Contracts, isa codification, with modifications 
deemed to be called for by Indian conditions and procedute, of the then 
existing Rules and Practice of the English Law in relation to the doctrine 
of specific performance. 

According to the common law of England, the only legal right which arose 

_ upon the non-performance of a contract in favour of the party injured by 

bs its breach was a claim for damages. Theinadequacy in many cases of 
that remedy for the purposes of justice supplied the incentive to a Court 

of Equity to @ecree the more complete remedy of specific performance. . 
Amongst the contracts to which an order for specific performance was 
always regarded as peculiarly apbropriate were contracts relating to land 
or an interest therein, such, for instance, asa contract forthe sale of 

© immoveable property. This appropriateness is re-affrmed in section 12 

è et : 
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Contract —( Contd.) 
of the Specific Relief Act, 1877, so closely doesthe Indian enactment 
follow the English parent system on which It is based, 

In the cage of a bieding contract for the sale of immoveable property, a 
party thereto is, ordinarily, entitled as of right to obtain specific per- 
formance [Vide section 1a(c) of the Specific Relief Act, 1877]. “But 
that right of the plaintiff (to specific relief) would be dependent upon his 
having been himself up to the date of decree ready and willing to perform 
the contract on his part” ; [compare section 24(b) of the Act], In other 
words, the aggrieved party suing for specific performance treats and is 
required by the Court to treat the contract as still subsisting. He has 
in his suit (for that relief) to allege and prove a continuous readiness and 
willingness, from the date of the contract to the time of the hearing, to 
perform the contract on his part. 

It was not in accordance with the practice of the English Court of Chancery 
to award damages for breach of contract. But cases from time to time 
occurred in which, although the contract was one of which specific per- 
formance might be decreed, damages were the more adequate remedy. 
Accordingly, in 1858, Lord Cairns’ Act (21 and 22 Vict. C. 27) was 
passed, the second section of which empowered the Court of Chancery 
“to award damages tothe party injured, either in addition to or in 
substitution for such specific performance.” Notwithstanding, however, 
the apparently wide terms of the Act, it was held that the power of the 
Court of Chancery to give damages as an alternative to specific per- 
formance did not extend to acase in which the plaintiff had by his own 
act debarred himself from asking at the hearing for specific performance, 
nor to a case in which that relief had become impossible. In the present 
case the Privy Council, upon a consideration of the history of the English 
and Indian Law on the subject, came to the conclusion that the corres- 
ponding section I9 of the Specific Relief Act, 1877, must receive the same 
construction as the aforesaid. section 2 of Lord Cairns’ Act, 1858, and 
accordingly in a suit for specific performance of a contract for the sale of 
immoveable property, where the plaintiff had during the pendency of the 
suit announced that he was no longer cither willing or ready to perform 
the contract on his part, the plaintiff had not only thereby renounced, 
but as from that moment had disentitled himself to a decree for specific 
performance, and had thus brought upon himself the untoward con- 
sequence that there was under the statute (i, e,, the Specific Relief Act) 
in the circumstances of the case no power left in the Trial Judge, 
without an apt aad sufficient amendment of the plaint, to award the 
plaintiff at the hearing of the suit any damages at all. 

Their Lordships, however conceded that it was competent for the Geurt, ia 
a proper case and under suitable conditions, to allow the plaintiff in a ' 
pending specific performance suit to convert ehis suit ifto one for the 
recovery of damages simpliciter. But they observed that the amendment ' 
was not one lightly to be granted. 


The case provided for in the ‘Explanation’ to sectlon I9 of the Specific 2 
e s 


. , 
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Relief Act, 1877 (“The circumstance that the contract has become 
incapable of specific performance does not preclude the Court from 
exercising the jurisdiction conferred by this section”) introduces an 
oxpress divergence from Lord Cairns’ Act, as expounded in England. 
The Court has the power, i» a proper case, to allow an amendment of the 
plaint at any stage of the proceedings, as, for instance, at the trial of the 
action ; (See Order 6, Rule 17, Civil Procedure Code, 1908). Ardeshir 








H. Mama v. Flora Sasoon ia és 451 
Contract, completed—Agreement by vendor to récovery=Öplioi. ctirásablé 

by vendor or his heirs or assigna ; see Sale deed ite eee 125 
——, if concluded—Counter offer not accepted 3 see Contract sis 451 
——~——, if concluded— Parties not ad idem ; see Contract s 451 
Contract Act, Sec, 72 Explanation—Party claiming damages, duty of ; see 

Damages i ake eee oe saa gas 567 
——— — — , Sec. 73—Damages for breach of contract—~Remoteness ; see 

Damages su E Ses eae Jr ses 567 
— — „ Sec. r51—Case coming within exception mentioned in Risk 

Note, Form B—Standard of care ; see Damages, suitfor ... ssh 32 
— —- ————, Secs. 151, 152, 162—Railway Administration, liability of — 

Risk Note, not applicable ; see Damages, suit for iia 37 
Contribution inter se—Wrong-doers acting under a bøna fide claim of agit 

see Appeal, if maintainable ese 350 
Conviction under Calcutta Municipal Act, if can be aa on ainin by 

agent of the accused ; seg Admission .. ve Be ai 190 
Conversion of dry to wet crop—Levy of arhaice assessment ; see Asses- 

sment on “ ve 500 
Conveyance, voluntary, of ant without any declaration of trust, effect 

of 3 see Suit, maintainability of a ais a 119 
Co=sharer dealing with joint property, effect of ; see "Transfer vee aA 374 
- landlord—Execution of separate Kabuliyat by tenant ; see Rent, 

enhancement of one on oe 590 


Court, interference by, in the interaal affairs of a Company—Suit by indivi- 
dual share-holder—Powers of the majority ; see Agreement for amalga- 


mation w ” we 436 
——— to investigate what was Ey sold was described as ‘jote’ in 

sale proclamation ; see Presumption ... a oe 97 
Court’s power to awarddamages ina suit for specific Salts nannees see 

Contract nee ase on vee tee is 451 


Covenant for renewal of lease—Specific performance of part of oaas 

Specific performance of contract to renew lease for a part of the demised 

premises 5 see Specific performance ... Ses ‘ak © 43i 
Co-widows, rights of—Effect of partition between them—Alienation for legal 
necessity by one widow without concurrence of the other ~Surviving 
widow not bound ; see Hind Law... vos eee oo 405 
—-——, rights of—Right of survivorship 3 see Hindu Law ... aa 405 
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Co-Widows, rights of—Right to obtain a partitiog of separate portions of 


property 5 see Hindu ‘Law on an = tw 
Criminal Charge—lIndictments involving reputation or possible loss of 
property to person ; see Damages, suit for hi e eee 


Criminal Procedure Code, Sec. 107—Doing a wrongful act’—Continuing . 


act of trespass—Forfeiture of bond; see Criminal Procedure Code, 
Sec 145.0 


OAC eens 


A Sec. 1o7—Retaining wrongful ee i 
see Criminal Procedure Code, Sec. 145 ies 
s Secs. 107, 144, 145—'Likely to dos any wrongful 
act —Magistrate, duty of ; se¢ Criminal Procedure Code, Sec. 145 se 
» Secs. 107, 145—Mala fide or unreasonable 

claim ; see Criminal Procedure Code, Sec. 145 ey 
cs nn —— » Secs, 107, 146——No decision after ‘des enquiry 

which party in possession ; see Criminal Procedure Code, Sec. 145 s. 
„ Sec, 110—-Person residing outside the local 
limit of Jurisdiction—Institaton of proceeding; see High Court’s power 
of interference suo moto 























— 





2 























aeaa eee aaan e, SOC, 144, applicability of ; see, Criminal Procedure 

Code, Sec. 145 at ees gs oh aus woe 

— ~~, Secs. 144, 145 applicabilities of 5 see Criminal 
Procedure Code, See, 145 ae ase 

—~——, Sec. 145—Actual possession—Civil Court PENE 3 

see Criminal Procedure Code, Sec. 145 ive is tee 


menace nnn nnn, (Act Ves £898), Sec. 145—Civil Couri decree—Title— 
Possessien—‘Actual possession’ —“ Shall’ — Dispute’ —Furisdiciion— 
Submission to—Criminal Procedure Code, Secs. 107, 144—— Likely to do 
any wrongful act)—Magistrate to deal with facts—Execution of decree 
of Civil Court—Symbolical possession. 

Held by majority, that the words ‘actual possession’ in sub-section (1) 
of section 145 of the Code of Criminal Procedure, mean actual physis 
cal possession even though wrongful, e. g. that of a recent trespasser 
in actual physical possession at the time of the proceedings under 
section 145. 

The word ‘dispute’ in the same sub-section means actual disagreement 
existing between the parties at the time of the proceedings under section 
145 even though the question as to the right to possession has already 
been decided by a Civil Court, ° 

Per Mukerji, F: The words ‘ actual possession’ in sub-section (1) of 
section 145 of the Code of Criminal Procedure, mean actual physical 
possession at the time of the proceedings under the section, provided 
the dispute as to possession has not been determined by a Civit Court 
as explained below. 

The word ‘dispute’ in the same sub-section means actual disagreement 
existing between the parties at the time of the proceedings under sec- 
tion 145, if the decision of the Civil Court amounts only to a determina- 
tion of the right to possession but not in cases (a) where such right 
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Criminal Procedure Code—(Coatd. } 
and a cousequent‘claim to posgession have been nogatived by a decree 
which is either inter parties or thay be treated as such and (b) cases in 
whieh Adas or actual possession has been delivered by the Civil Court 
either inter parties or between parties who may, in effect, be regarded 
as parties to the proceedings. 

Held by majority, where the judgment-debtor is found to be actually in 
possession, notwithstanding the possession delivered by the Civil Court 
some 14 months ago and the decree-holder auction-purchaser did not 
take appropriate steps in proper time against the judgment-debtor to 
retain possession and later on seeks to take possession without recourse 
to law, which act islikely to cause a breach of the peace, he cannot 
complain if the Magistrate makes an order in favour of the judgment- 
debtor who is found to be in possession. The Magistrate has jurisdiction 
to take action under section 145 when the dispute is likely to cause a 
breach of the peace in such a case. 

Per Rankin, C. J, and B. B. Ghose, F.: An objection that the Magis- 
trate had no jurisdiction to''take action under section 145 cannot be 
given effect to in revision under section 439 where his contention before 
the Magistrate was that he was entitled to an order declaring his pos- 
session under sub-section (4) of section 145. 

Per Rankin C. F.: Section 145 Criminal Procedure Code is not the only 
weapon with which a Magistrate is entrusted for the maintenance of 
the peace in connection with dispute over land. He has a power spe- 
cially adopted to cases of utgency under section 144 and he hasa power 
under section 107 which in some cases will suffice. If he is of opinion 
that an order under section 107 will meet the case and proposes to 
make one he has only to make it to justify himself in holding that the 
dispute no longer is likely to cuse a breach of the peace; he can do 
this either without taking action under section 145 or at any stage of 
proceedings under that section, If he thinks that the case calls for 
action under section 144 he can take such action and if he thinks this 
sufficient to prevent the likelihood of a breach of the peace he can post- 
pone all action under section 145, In exercising his discretion, the 
Magistrate will regard as supreme the necessity of maintaining the 
public peace, The discretion is to be exercised on the particular facts 
of each case considered asa whole and by an officer with knowledge 
of local conditions, © 

it is bad law to say that a Magistrate cannot act under section 145 and 
should act under section to7 Criminal Procedure Code, where the 
claim of one party is sala fide or is unreasonable, 

When the Magistrate cannot after due enquiry decide as to which party is 
in possession, he will al most always act wisely in attaching the property ° 
under section 146,eand un wigely in attempting to deal with the matter 
under section 107. ; 

Section 144 Criminal Procedura Code is intended for cases requiring an 


Criminal Procedure Code—(Conid.) 
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e 
immediate prevention or speedy remedy. Section 145 is an ordinary 


measure of precaution when breach of the peace is ‘Hkely’. 

` In order to maintain the peace and take effective action the Magistrate has 
to deal with the facts ; estoppels between the disputants are only in 
place on a question of right as between one party and another. 

Per B. B. Ghose, F.: Section 107 Criminal Procedure Code does not 
refer to an act of retaining wrongful possession but refers to a person 
‘likely todo any wrongful act.” It would be delegating the function 
of the Civil Court to the Magistrate, if the latter be empowered by an 
order under section 107 to enable the rightful owner to take possession 
withoat recourse to the Court. 

Por Mukerji F.: The words ‘ doing a wrongful act’ in section 107 Cri- 
minal Procedure Code are sufficiently wide to include a continuing act 
of trespass, and although the bond that the trespasser will give under 
section 107 Criminal Procedure Code will require him not to break the 
peace, if he resists the other party or prevents him from enjoying his 
exclusive possession and a breach of the peace ensues in consequence, 
the trespasser cannot escape a forfelture of his bond. 

Per Suhrawardy,}.: The requisites to attract the jurisdiction of the 
Magistrate under section 145 Criminal Procedure Code are (a) dispute, 
(b) which is likely to cause a breach of the peace, and (c) which 
concerns land or water &c. To say thatthe dispute must be bona fide 
or reasonable is to restrict the jurisdiction of the Magistrate given him 
by the statate, 

The term ‘ dispute’ is used in its ordinary sense meaning a disagreement, 
struggle, scramble or quarrel for possession of land &c., which is likely 
to cause a breach of the peace, without reference to the respective 
claims of the disputants. 

Per B. B, Ghose, J. + The word ‘ dispute’ in sub-section (1) of section 
145 Criminal Procedure Code does not mean a dispute not decided by 
the Civil Court, When two parties are quarreling over possession, 
which is likely toendanger public peace, there is a dispute under the 
section. 

Per Mukerji, F.: The word ‘dispute’ in section 145 sub-section (1) of 
Criminal Procedure Code, means all kinds of disputes as to actual 
possession. Fora dispute as to actual possession to be effectively 
determined, it is not enough that there has been a decrge determining 
the rights of tho parties, unless it is a decree by which a suit for declara- 
tion of right and recovery or confirmation of possession has been dis- 
missed thus putting an end to the plaintifi’s rights and claim for pos. 
session for ever and beyond all controversy. In cases of decrees which 
merely determine the rights of the parties, even if they decide that one 
party is entitled to possession as against the other, the.dispute as to 
possession still remains ; and it is only by delivery of possession in 


execution of such a decree and in favour of one party as against. `- 


another that the dispute can be said to be determined beyond any con- 
e è 


e 
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troveray. Such possession, however, must be actual possession and 
not a right to possession that section 145 is concerned with. If all these 
Yequisites are present, there is nO dispute in the eye of law, though in 
point of fact there may be one. Then again the nature of the enquiry con- 
templated by the section shows that the respective claims as respects the 
fact of actual possession is to be investigated. A claim when put for- 
werd before a tribunal, involves an idea of its capability to be adjudi- 
cated upon. 

The word ‘ shall’ used in CI (1) of Section 145 ig mandatory, but it is 
always open to a Magistrate to take other preventive action and thus 
putan end to an apprehension of a breach of the peace, and as soon 
as that element disappears the foundation is gone. 

The object of these proceedings is to prevent a breach of the peace by 
making a temporary or tentative order which is to be in operation so 
long only as the right of the parties are not decided by a compe- 
tent Court and the rightful party is not put in possession by eviction, 
if necessary of the wrongful one (section 145) or a decision has been 
passed as to who is the person entitled to possession (section 146). The 
Criminal Court thus exercises only a limited jurisdiction, the limits of 
which must be co-extensive with the exigencies of the object it seeks 
to attain. If the Criminal Court finds before it a complete adjudication 
of the dispute as to actual possession by a competent Court for such 
Court to think of making an order in favour ofa party who has been 
defeated in that Court and to relegate the successful party to geta 
second adjudication is to ignore the very object which it should have 
in view and thus amount to lending countenance to an abuse of the 
process of the Court, 


To permit the Criminal Court in the exercise of its limited jurisdiction to 
override or nullify the proceedings of the Civil Courts is to attribute an 
inconsistency to the Legislature and to assume against it an intention 
to create a conflict where harmony is to be presumed. 

If the plea of the party who was defeated by the Civil Court and ousted 
from possession is nothing more than this that inspite of the delivery of 
possession by the Civil Court he continued in possession, no Court 
should listen to a plea of that character. In the eye of law and for 
the purposes of section 145 such possession cannot be regarded as posses- 
sion at all. e 

It is improper in the circumstances assumed in the Reference either to 
institute proceedings under section 145 Criminal Procedure Code or to 
pass an order jn fayour of the unsuccessful party in the Civil Court 
proceedings. 

© A decree of a Civil Court, unless it negatives a right and dismissesa ° 
claim to possessios does not getermine a dispute as to possession ; other 
decrees, even decrees for possession, do not ordinarily determine such a 
dispute. Delivery of possession, to effectively determine the dispute, 
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must be, in fact inter parties, or between parties to the proceedings or 
at least one that may be treated as such. ; i: 
Per Cammiade, ¥,: The word ‘dispute’ in sub-section (1) of section 145 
Criminal Procedure Code means actual dispute, irrespective of the merits 
of the parties? claims to possess the land, The object of the section is 
to prevent breaches of the peace; and itis the duty of the Magistrate 
to interfere, wherever such a contingency arises, regardless of the good 
or bad faith of either of the parties. 
Once the trespass of the judgment-debtor has ripened into possession 
recognised by law, itis the duty of the Magistrate to maintain that 
c _ possession and protect it, leaving the other pasty to seek his remedy 
in the Civil Court. 
Per B. B. Ghose, F : Symbolical possession as against a judgment-debtor, 
amounts to actual possession in law. 
Per Mukerji, J: The object of enacting section-145 Criminal Procedure 
Code is the prevention of dispute culminating ina breach of the peace. 
On being satisfied of the existence of a dispute likely to cause a breach 


of the peace concerning land &c. within his local jurisdiction, the duty ' 


which is imperative, is cast upon the Magistrate of taking action under 
section 145 Criminal Procedure Code. The two essentials.are that there 
should be a dispute likely to cause a breach of the peace, and that the 
dispute concerns the land &c. The sectlon does not primarily contem- 
- ~ plate cases in which there have already been acts of violence. All ‘the 
disputants may-be persons of peaceable disposition, but if the dispute is 


in its nature of such a kind that it is likely, having regardto the known - 


conditions of society, to lead‘to‘a breach of the peace, that is enough to 
warrant the Magistrate’s intervention and to give him jurisdiction over 
the subject of dispute, Upon the existence of these conditions and these 
conditions only, is the jurisdiction of the Magistrate dependent. The 
object is to take the subject of dispute out of the hands of the disputants, 
- and to constitute ons of them, whose possession the law will protect, its 
custodian until the other has established his right {if any) to possession 


in a Civil Court or to be more correct, until the other has been evicted - 


therefrom in due course of law ifthe order isone under section 145 
Cl. (6), or until a competent Court has determined the rights of the 


parties thereto or the persons entitled to possession thereof, if the order 


is under section 146. As regards the decision, for it to be in excess of 
the Magitrate’s jurisdiction, it must, bein violation of some express 


direction of the law. Agni Kumar Das v. Mantazaddin s 
Criminal Procedure Code, Sec. 145, requisites of ; see Criminal, Procedure 
Code, Sec, 145 sas "e 
———-—- +. , Sec. 145 Cl. = Shel” 3 see CriminaP Piace: 
dure Code, Sec, 145 to æ > a 
--— Seer. 148 Sub-sectiofi ay Achat ‘poeseeslon® 
meaning -of—-Wrongful physical possession ; see Criminal Procedure 
Code, Sec. 145 ia aes f 


` 


e 
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Criminal Procedure Code, Sec. 14g Sub-section (1)—‘Dispute’—Right of 
possession decided by Civil Court; see Criminal Procedure. Code, 
Sec. 145 ase eee eee we wae vee 

, (Ack V of 1898), Section 203—Complaint, 
dismissal of—Complainant not examined on oath—Legality—Further 
enquiry. 

It is not Ilegal to dismiss a complaint uuder section 203 Criminal Proce- 
dure Code without examining the complainant on oath where the com- 
plainant by absenting himself on the dates fixed for hearing did not 
afford an opportunity tothe Magistrate of examining him on oath. 
Futher enquiry was accordingly refused. Ram Prosad Maitra v, 
Bmperor ise i ai a on 

eee, S 203 Co molann not examined on oath— 
Complainant not giving an opportunity to be examined ; ses Criminal 
Procedure Code, see 203 . oes i 

' Sec. 233—Jolndor of two offences in a single 

Charge; see Charge `.. ia eat i see tes 
—_—— e i Ii , Sec. 439—Objection as to jurisdiction to take 
action under section 145 ; see Criminal Procedure Code, Sec 145 iS 
—— c —— —, See. 439 (4)—Acquittal by Sessions Judge of 
charge under S. 302 1. P. C, and conviction under S. 304 I. P. C.—No 
appeal by Governmeut against acquittal—High Court on revision, if can 
convert Session Judge’s finding of acquittal {oto one of conviction ‘for 





eee eae ees 











murder ; sees Jurisdiction ... HA 
— m, Sec. 439 (5) — Acquittal by Saias" Judge of 
charge under S. 302 I, P. C. and convietion under S. 304 1. P, C.—No 
appeal by Government against acquittal ; see Jurisdiction ... ite 


—-— — —~, Sec. 439(4), applicability of ; see Jurisdiction ... 

Sm — en ——., Sec. 471 —“ Detained in safe custody”, mean- 
ing of ; see Custody me = 

—— —-~—, Sec. 471, res E TER of acquittal on ouod 
of lunacy—Judge, duty of ; see Custody ave ‘is 

Cross-examination, object of ; see Murder se Gas 

Cross-examiner, art of ; see Presumption iss 

Crossing Railway line otherwise than by level crossing—Care ; see E ER 
suit for one sü vee 2s 

Custody— Judgment of acquittal on ground of lunacy—Criminal Proctdure 
Code (Act V of 1898), Secs. 471, 475—Fudge, what can order—Lecal 
Governmont—" Detained in safe custody.” 

When a person is found to be guilty under section 302 Indian Penal Code, 
of committing murder and is acquitted on the ground that he was at the 
time of commission of crime, insane and incapable of knowing what he 
was doing, the Judge shall under section 471 of the Code of Criminal 
Procedure, order him to be ` kept in safe custody, and report the matter 
to the Local Government. The'Local Government and not the Judge, 
can, if satisfied, deliver the accused to any relative or friend of him for 
e gate custody. ad 
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“Detained in safe custody” in section 471% of the Code does not mean 
‘detained in the custody of friends or relatives.” Remembrancer of 
Legal Affairs v. Sris Chandra Roy ei ase ‘ee 148: 
Damage—Indian Contract Act (IX of 1878), S. 73—Damages jor breach 
of contract—Remoteness of damage—Loss of profits—Finding of fact 
of appellate court—Credibility of witnesses. 
Damages awarded to the plaintiff for breach of contract, not to be 
intrinsically too remote. 
4 The amount of profit the plaintiff could have made, ifthe defendants 
had held to their contract with him, is the amount of the loss, which 
naturally arose in the usual course of things from their breach of it, 
which also the parties knew when they made the contract to be likely 
to result’ from a breach of it. 
In case of a breach of contract, a patty claiming damages is bound to 
take reasonable steps to mitigate his loss; (see the ““ Explanation” to 
section 73 of the Indian Contract Act, 1872). 
On a pure question of credibility of witnesses the Privy Council, will not 
lightly disturb a finding of fact arrived at by the Court of Appeal in 
India. Ramgopal v. Dhanji Jadhavji Bhatia oes sis 567 
Damages, Suit for specific performance of a cont ract for sale of immov- 
able property—Pending suit, plaintiff announced he was unwilling or 
not ready to perform the contract on his part 3 see Contract ee 451 
, suit for—Heidence Act (1 of 1872), Secs, 60 and 67—Direct 
evidence of handwriting, if necessary—~Circumstantial evidence—Ad- 
mission of signing the Risk Note—Risk Note, Form B, construction of 
— Robbery, meaning of—Wilful neglect—Contract Act (IX ef 1874), 
Sec. 151. 
It is never intended by section 67 of the Evidence Act that direct evidence 
of handwriting is also necessary, but the section merely states with 
reference to deeds what is the univestal rule in all cases, that the per-, 
son who makes an allegation must prove it and lays down no new rule 
as to the kind of proof to be given 3 and that it is not intended by sec- 
tion 6o to exclude circumstantial evidence of a thing which can be seen, 
heard and felt. 
It is relevant to establish that a person admitted that he has signed the 
Risk Note. Form B. This admission, if believed, is a legal mode of 
proof of the fact in issue, namely, the fact of that person having signed 
the Note. . 
The Risk Note contained ‘* We agree and undertake to hold the Railway 
Administrations... ...harmless and free from all responsibility for any loss 
&c, from any cause whatever except for a loss due either to the wilful 
neglect of the Railway Administration or to theft by or to the wilful ° 
neglect of his servants ........ provided the term ‘ wilfulgneglec? be not 
held to include fire, robbery from a running train or any other unfore- 
seen event or accident” s è 
Held, that the terms ‘robbery’ and ‘theft? were not synonymous. The 
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~word ‘ robbery’ was intended to convey the sense in which the word 
was used in the Indian Penal Code, that is to say, a felonious taking 
from the person of another or in his presence against his will, violence 
or putting him in fear. 

* Wilful neglect’ meant the doing of an act deliberately and intentionally 
and not by accident or inadvertance, so that the mind of the person 
who did the act went with it : i 

Tf a case comes within the exception mentioned in the Risk Note, the 
question that needs investigation is whether the Railway Administration 
as bailee has fulfilled the standard of care laid down in section 151 of 
the Contract Act. Karall Prosad Dutta v. The East Indian 
Railway Company aoe 

» suit for—Prosscutimn— Application Jaz sanction to prosecute 
registered but subsequently rejected —Prosecution, meaning of—~Malici- 
ous prosecution—Prosecution, not entirely mala fide—Continuance of 
prosecution after discovery of its uniruthfulness, 

Where an application under section 195 of Criminal Procedure Code to 
prosecute a person is resigtered but subsequently rejected and the 
accused thereafter brings a suit against the applicant for damages for 
malicious progecation and defamation. : 

Held, that as there was prosecution such suit is malntainable. 

- Cases on the subject referred to. 

‘* Prosecution” exist where a criminal charge is made before a Jnudiclal 
officer or tribunal and any person who makes or is actively instrumen- 
tal in the making or prosecuting of such a charge is deemed to prose- 
cute it and is called the ‘‘prosecutor.” 

To prosecute is to set the law in motion and the law is only set in motion 
by an appeal to some porson clothed with judicial authority in regard to 
the matter in question. 

“t Criminal charge” includes all indictments involving reputation or possi- 


meee 





ble loss of property to the person. 
A prosecution may not be entirely mala fide ; but the continuance of 
such prosecution after it was discovered that the facts upon which it 
was based are not true, may give rise to a claim for damages for 
malicious proacaoiiin: Rabindra Nath Dass v. Jogendra Chandra 
Deb w ” w ove 
naaa SHEE for_~Provincial Small Cause Courts Act (IX of 1887), Sehe 
I. Art 35 (ii)—Action founded on negiigence—No restriction as 
regards use of locomotive-—-Nuisance or inconvenience to public— 
Failure io whistle—Negligence—Standard of care—Railway Company 
allowing person to cross the line—Reasonable precaution — Driver 
© „naware of danger and no reason to we #—Duty cast upon the 
Railway Companya 
An action founded on the negligence of the Railway Company themselves 
as regards certain matters and negligence of their servants as regards 
e others for which the Company as masters are sought to be made liable, 
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is not governed by article 35 (ii) of the second schedule to the Provin- 
cial Small Cause Courts Act. 


Where the Legislature has made provisions for tho opening, closing and 
aso of Railways and no restriction is imposed on the Railway Company 
as regards their right to use locomotives only at scheduled times or as 
to speed, whatever nuisance or inconvenience may be caused to the 
public in general, cannot be regarded asa violation of any duty which 
the Railway Company owe to them or as amounting to any negligence 
which may form a ground of action, so far as they are concerned, 


To render the Railway Company liable for the omission on the part of the 
driver to whistle, itis necessary to prove that the driver has been 
guilty of a breach of duty or an error of judgment or that he saw the 
danger and failed to give warning. Failure to whistle is not the omis- 
sion of any statutory precaution but in certain circumstances it may be 
reasonable to whistle and failure to do so may be evidenceof negli- 
gence. No absolute rule can be laid down as to the circumstances 
under which the driver would be bound to whistle notwithstanding 
that it is not a statutory duty to do so but that duty arises only where 
the citcumstances call for a warning to be given. 


Negligence is an omission to do something which a reasonable man guid- 
ed upon the considerations which ordinarily regulate the conduct of hu- 
man affairs would do or doing something which a prudent man would 
not do. The standard of care ordinarily required in each particular case 
has to be determined and the question to be considered is whether such 
standard has been attained, the standard being founded upon a 
consideration of the case wich would be observed by a prudent and 
reasonable man 


A Railway Company allowing person to cross the line otherwise than by 
a level crossing is not in duty bound to use care to protect such person 3 
but if itis such a place where persons are in the habit of crossing, the 
Company has to take'reasonable precaution inthe use of spot, even 
though there is no right of way there. 


No liability arises when the driver is unaware of the danger and has no 
reason to anticipate it. 


The duty cast upon the Railway Company by the statute,is the shifting 
but not varying of the obligation that is imposed on ordinary tenants by 
the common law and is co-extensive with that obligation and does not go 
further than the prescriptive liability of a servient tenement. 

As the Railway Company was under no obligation statutory or otherwise 
to fence the line and as there was no evidence that the loss of a buffalo 


which strayed, while grazing, on the Railway line, was caused by any ` 


negligence on the part of the driver of the train : 


Held, that the Railway Company was not liable: Bengal Nagpur 
Railway Company, Ltd. v. Taraprosad Maity i 
e e 


Damages, suit for—Sirlhe, predamation of—Relatien of master and 
servani-—Sirike—Acting in the course or within the scope of employ- 
meni—~—Risk-Note, Form B, nature of—Rights and liabilities of 
parties—Indian Railways Act (IX of 1890), Sec. 7a~~Measure of 
liability—Comtract Act (IX of 1874), Secs. 152, 152, 162. 

The mere proclamation of a strike does not terminate the relationship of 
master and servant and make the servant lo se his character as a servant. 
There may be additional circumstances consequent on a strike which 
may determine that relationship. Strike is a word of an artificial 
character, and does not represent any legal definition or description. It 
isan agreement between persons who are working for particular 
employer not to continue working for him. 

Cessation of work does not necessarily mean termination of the relationship 
as master and servant, but other circumstances attendant or concomitant 
are necessary to put an end to that relationship. 

After one has struck work, itisto be considered whether one can be 
regarded as acting in the course or within the scope of his employment. 


The Risk-Note, Form B was worded : ‘‘Whereas the consignment... e. 
is charged at a special reduced rate, we in consideration of such lower 
charge agree and undertake to hold the... .........Railway Administration 
u.. harmless and free from all responsibility for any loss &c. from 
any cause whatsoever except for the loas of a complete consignment or of 


one of more complete packages forming part of a consignment due to 
ss seetheft by... eits servants” : 


Heid, that the Risk-Note was a contract absolving the Railway Adminis- 
tration in all cases excepting cases specified. With regard to cases so 
excepted, the Risk-Note did not itself, apart from the general law, 
create a liability, or limit, extend or qualify the rights or liabilities of the 
parties such as they were under the general law. 


“Once the Risk-Note is ont of the way asa contract by which the Railway 
Administration were absolved, their liabilities will have to be deter- 
mined by the provisions of the Indian Railways Act, section 72 of which 
lays down the measure of the general responsibility of a Railway 
Administration as a carrier of animals or goods, and under sub- 
section (1) the measure of the responsibility is the criterion laid down in 


sections 151, 152 and 162 of the Contract Act, subject to the other provi- - 


sion of the Railways Act itself. The Bast Indian Railway Come 
pany v. Shewbux Roy Ghaneshyam Das ae 
Damages for breach of contract—Loss of profits ; see Damage... a 
for breach of contract—Remoteness—Contract Act, Sec. 733 see 
Damage ove w vee on one es 
Death sentence commuted to transportation for life—Accused not in a healthy 
state of mind for some considerable time before the date of occurrence 3 
see Murder... °° wade 3 ws i akg tee 
Debt, proof of—Provincial Insolvency Act, Sec, 49, if excludes any other 
mode‘of proof $ see Limitation sie sm 
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Decision, erroneous, based on mixed question of gw and fact—Decision on 
question of law, erroneous ; see Res judicata... oo oon 

„ erroneous, on point of law ; see Res judicata iy a 

——_——,, erroneous, on question of fact ; see Res judicata tae si 

————, erroneous, on question of law, followed or treated as Res judicata 
in a subsequent suit between the parties ; see Res judicata ... en 

Decree, execution of —Civil Procedure Code (V of 1908), Secs. 39, 41, 50, 
99--Order 22, rule 12—Transfer of decree for execution—Furisdiction 
of parent Court and Court of transfer—Certifying result of execution 
proceedings—Death of judgment-debtor—Abatement of proceedings— 
Application for substitution made to the Court of transfer—Mere defect 
tn procedure—Acquiscence by legal representative in irregular proce- 
dure in the Court of transfer—Watver. 

When the Court passing a decree transfers it under section 39 Civil Proce- 
dure Code, for execution to another Court, the former Court does not 
altogether lose seisin of the decree. But the Court of tranfer obtains 
jurisdiction to deal with that particular execution proceeding and retains 
such jurisdiction until such execution is withdrawn or stayed or until it 
certifies (under section 41) to the Court which passed the decree either 
that the decree has been executed or if it fails to execute the decree, 
the circumstances-attending such failure. , 

Semble: Wheretho judgment-debtor dies after a decree has been sent 





for execution to another Court, the effect of the introduction of the words 
‘which passed it’ in section 234 of the Code of 1877 (now section 50) is 
“not to confer an exclsive jurisdiction (in the matter of the substitution 
of the legal representatives of the deceased judgmont-debter) ‘on the 
Court which passed the decree, but merely to lay down a rule of proce- 
dure as to which of the two Courts an application for such substitution 
should be made. . 

Where a decree is transferred to another Court for execution (section 39), 
and during the pendency of execution proceedings initiated by the 
decree-holder in the Court of transfer and before such Court has, under 
section 41, certified result of the execution proceedings to the Court 
passing the decree, the judgment-debtor dies, the proceedings do not 
thereby abate (order 22, rule 12), and the Court of transfer does not 
lose its jurisdiction over them. Its jurisdiction over the execution pro- 


ceedings continues as before, but a certain procedure is prescribed by | 


section 50 for theerercise of such jurisdiction. Befoye execution can 
proceed against the legal representative of the deceased judgment- 
debtor, the decree-holder must get an order for substitution from the 
Court which passed the decree, [section 50, sub-section (1)]. This is, 
however, a more matter of form, i. e. of procedure and not of juris- 
diction. If there is non-compliance with such procedure the defect 
might be waived. 


e 
e 
Consequently, if-an application for substitution is made to the Court of 
transfer, and such Court, after notice to the judgment-debtor’s legal 
representative and without objection by him, makes an order substituting 
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him on the record of the execution proceeding in place of the deceased 
judgment-debtor, the order for substitution, though irregular, cannot be 
treated as coran non judice or a nullity, 


Held, on a consideration of all the circumstances of the present case, that 
the legal representative of the judgment-debtor having acquiesced in the 
Court of transfer exercising its jurisdiction in a wrong way and having 
waived the defect in procedure fcf. section 99, Civil Procedure Code), 
was now precluded from turning round and challenging the legality of the 
proceedings in the Court of transfers. 


Waiver cannot confer jurisdiction on a Court where none exists. Kunwar 
Jang Bahadur v. The Bank of Upper India, Limited, Lucknow, 
in Liquidation i w 


, execution of—Provincial Insolvency Act, Sec. 78—-Time intervening 
between date of order of adjudication of judgment-debtor as insolvent 











and that of annulment thereof to be excluded ; ses Limitation oe 
, preliminary, appeal from, if competant, if preferred after the passing 
of final decree ; see Appeal ane 
, preliminary, validity of, if can be challenged by appeal {rom final 
decree ; see Appeal oe Ges on toe 
——, pfevious, effect of not pleading ; see Decree Jee oes 
—— —, sent for execution—Jurisdiction, duration of ; see Decree, execu- 
tion of rr oan iss ies 


—~ —, rken can be assailed by separate ene judicata, bar ef—con- 
flicting decrees—-Last decree to prevail, 

The only mode of assailing a decree by a separate suit is to attack it on the 
ground of fraud. 

The object of Sec. 11 of the Code of Civil Procedure is to secure finality in 
litigation. 

The bar of res judicata is one which does not affect the jurisdiction of the 
Court buta plea in bar which a party is at liberty to waive. If a party 
does not put forward his plea of res judicata, he must be taken to have 
waived it and he intentionally invited the Court to decide the case on the 
merits. 

The effect of not pleading the previous decree in answer to the plaintifi’s 
claim in a suit stands on the same footing as if the defence was raised by 
the defendant and dizallowed by the Court 

When there aretwo conflicting decrees, it is the last that should prevail 
on the ground that in the eye of law it is binding between the parties and 
the previous decree should be taken as pleaded in the latter suit and not 
given effect to or must henceforth be regarded as dead. Rajani Kumar 

e Mitra, Ajmaddin Bhulya —... ya B 
—~ —, where can be assailed by separate suit ; seg Decree oo 
Decrees, conflicting —~Last decree to prevail ; see Decree, tee see 
Deed of settlement, construction of —Gift of entire property to wife with gift 

e over—Mitakshara School ; see Hindu Law 
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Dofenco ia a suit for mesne profits against personsenot party to a covenant or 
agreement not to sue one of tho trospassers ; ser Appeal, if maintain- 


able tes vee sit tee oe 
Defence in law—Moral insanity ; see Murder ae T ron 
Defence in law—Uncontrollable impulse co-existing with full possession of 
reasoning powers ; seg Murder ity eed rf eae 
~~ mee on the ground of insanity, how established ; see Murder... ou 
Defendant, examination of, before the closing of the plaintiffs evidence, how 
and when to be made 3} see Revision.. s eee 
Delivery of possession to effectively deisms the diote: ; see Criminal 
Procedure Code Sec. 145.00 vee ii 
Deposit in Bank in the jolnt names of both ishia. ‘aad wife—Gitt to wife, 
if to be presumed ; sea Suit, maintainability of ... E 


Discharge, absolute, if insolvent, when granted ; see Absolute abiit vee 
Discretion—Zxecution of decree—Insolvency— Protection order rejused— 
Complaint to be dealt in Insolvency /urisdiction. 

In September 1925, an order for arrest of respondent Lachmi Narain was 
made and the Court ordered that he should be released on furnishing 
security for his appearance. In January 1926, he was adjudged Insolvent. 
But the Registrar refused his protection order for not producing books, 
In 19237 an application was made for execution by arrest of the 
judgment-debtor. The learned Judge refused execution and left the 
previous complaints made against the insolvent to be dealtin the 
Insolvency Court : i 

Held, that there was no sufficient reason to interfere with the discretion 
exercised by the lower Court. ` 

That the Court below should have left various complaints to be dealt 
with in Insolvency Jurisdiction. Nagoremull Modi v. Lachmi 


Narain Gupta i Sed seb ite a: 
mme —, exercise of, wrong in ; see High Court’s power of interference 
Suo Moto. ... aes ae aes 


Dispossession, what is —Plaintif never in R nor has the right to 
possess—Bengal Tenancy Act, Sch, HE, Art. 3 ; see Dispossession  ..e 

Disputed claim, settlement of—Parties or persons claiming under them, if 
can deny, ignore, or resile therefrom ; ses Limitation ‘es va 

——~—----= claim, settlement of ~Stranger, when bound ; see Limitation me 

~~-wm — Claim, settlament of, nature of ; see Limitation saa sis 

Document—Constructisn of—Fusma-wasti-baki—Question of fact, net of 
law—Appeal to Privy Council, not competent. 

The question whether on a proper construction of the entries in the 
Jumma-wasil-bakis, any revenue payment was in arrear at the material 
date, was a question, not of law, but of fact, and in view ofethe con» 

ecurrent findings of both the Indian Courts that there was no arrear of 
revenue, an appeal to the Privy Council was got compettnt, 

“The more fact that a writing has to be read and understood in order to 
determine the answer to the question, does not of itself make the 


question one of law...........Though, no doubt, the meaning of some of 
. e 
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550 
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Docament—(Conid,) e 
the entries, if it arises, is a matter of some difficulty, it does not follow 


from that alone that the case raises any point of law... Their meaning 
has to be got at just like the statement of any living witness by con- 
sidering what is said and the manner of saying it, but no question of 
legal construction aciseS.....40 The facts stated inthe jumma-wasil- 
bakis are materials from which, when their purport is gathered the 
inference of fact is finally to be drawn, namely, whether or not certain 
and sufficient payments had been made and made in time. Errors in 
those accounts, and obscurity in the mode of keeping them and of 
posting the amounts mentioned, are no more than similar errors and 
obscurities would be in oral testimony, and present the same difficulties 
in drawing a conclusion but that conclusion, when once it is arrived at, 
is one of fact and no question arises of legal problems turning on the 
construction of legal instruments.” Narendra Nath Duttav. Sheik 





Abdul Hakim ve wes aes XR owe 
— , construction of, where question of law ; see Document ove 
Doubtful claim, settlement of—Parties or persons claiming under them, if 

can deny, ignore or resile therefrom ; see Limitation oo . 
——-——— claim, settlement of ~Stranger, when bound ; ses Limitation wee 


claim, settlement of, nature of ; see Limitation iad on 
Driver unaware of danger and has no reason to anticipate it—Liability ; 
see Damages, suit for en oes 
Duty cast upon Railway Compahy by statute ; see Damages, suit Re 
~——— cast upon Railway Company by statute, a shifting and not varying of 
the obligation imposed upon ordinary tenant ; ses Damages, suit for 
Eccentricity or singularity of manner, not sufficient to establish plea of 
insanity ; see Murder fe ose vee 
EBjectment—Suii for—Claiming naio righi—Land sitsenaiiiy den 
clared as village—Amended Sec. 20 (1) (a) of Bengal Tenancy Act 
(PII of 1885)—Applicability of. 

In an action for ejectment if the defendant pleads occupancy right to a 
land, it is not necessary under amended sec. 20 (1) (a) of Bengal Tenan- 
cy Act to enquire whether the defendant has acquired occupancy right 
before Bengal Tenancy Act came into operation. 


If possession for a continuous period of 12 years is proved, the right of 
occupancy accrues, although the land is declared to bea village subse- 
quently. Maniruddin Mandal v. Sreemati Charu Sila Dassi ... 


~- Transfer of portion of non-transferable occupancy holding—Subse- 
quent partition under Estates Partition Act—Transferred holding fell to 
the share of a co-sharer—Adverse Possession—Time, when runs, 


e A portion of € non-transferable occupancy holding was transferred by the 
original tenant. Subsequently the said holding was partitioned under 
the Bstates Partition Act and the portion transferred fell to the share of 
one of the co-sharers, who thereafter brought a sult for ejectment against 
the said transferee : 


45 


307 


386 
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Bjectmont—( Contd.) ° 

Held, that such suit was not maintainable in view of the fact that the act 
of partition under Estate Partition Act could not be said to confer a new 
right upon the plaintiff landlords to bring ejectment suit against the 
tenant-defendants who were not liable to be ejected previous 
to partition : 

Held jurther, that the act of trespass began from the dats when the 
transfer was made and not from the date when the landlords had notice 
of ity that as the transferee held adversely the holding for more than 
12 years, he could not be ejected. Adam Ali vo. Chandu Molla... 

Under raiyat—Abandonment, what constitutes—Bengal Tenancy 
Act (VII of 1885), Sec, 87, applicability of. 

There cannot be an inflexible rule of law that in every case a tenant must 
be proved to have left the village before abandonment can be inferred. 





All that is necessary to establish abandonment by a raiyat under section 87 
of the Bengal Tenancy Act is to show that he has ceased to cultivate 
bis holding either by himself or by some other person and has made no 
atrangement for the payment of his rent. 


An under ralyat can be evicted under the same principles which govern the 
case ofa raiyat in case of abandonment. Aminaddin Sheik v. 
Chandra Nath Sen its ja zi úi 

s ĝlaintif’s title—Onus—Diluviated E possession : 

Bengal Act VH of 1876, (Land Registration Act)—General Register, 
entries in, whether conclusive, 

In an action of ejectment, when the defendant is admittedly in possession 
of the land in dispute, the onus rests upon the plaintiff to prove title 
thereto. 

In the case of land Hable to frequent diluviations by river action no 
question of title by adverse possession or prescription could arise. 

Quaere, whether entries in the General Register of revenue paying estates 
(ntaintained under the Land Registration Act, 1876): are ordinarily to 
be treated as conclusive as to what passes to the purchaser at a sale for 
arrears of revenue. Jaigobinda Pandey v. Ramnandan Sahai ... 

memme SUit for, if maintainable—Transfer of portion of non-transferable 

occupancy holding—Partition under Estates Partition Act—Portion 
transferred, fell to the share of one of the co-sharers ; see Ejectment 

Emigration and recruitment, difference between 3 see Sammons case ove 

Enhancement of rent—Bengal Tenancy Act, (VIII Pa 1885), Sect. 30, 

105—“ Land” meaning of—Settlement officer—Frrisdiction te enkance 
rent under 5. 105. 
Though the land in occupation of the tenant may not be an entire holding, 


it may form the subject of proceedings under Sec. ros of the® Bengal 
Tenancy Act. 





ë s 
Where a tenant executes a separate kabuliat in favour of a co-sharer land- 

lord proceedings against him for enhancement of rent are maintainable, 
The word ‘land’ as used in section 105- Bengal Tenancy Act may include a 


347 


390 
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Enhancement of ront—(Contd.)® : `: 
share of a co-sharer and may therefore include the share ofa + tenant i ina 
holding. . 


Under Sec. 81 of the Estates Partition Act, the Deputy Collector has the 
right to split up a holding which accordingly forms a separate tenancy 
under a particular landlord, The mero fact that in one of the plots the 
tenant has been given a share does not take away the offect of section 81 
of the Partition Act. Surendra Chandra’ Roy Choudhuri o. 








Kedareswar Choudhuri wi on es §90 
ee ar Separate Kabuliyat edited by tenant in favour of 

a co-sharer landlord ; see Rent, enhancement of... ie ias 590 
Enquiry, further—Complainant not examined on oath—Complainant not 

giving an opportunity to be examined ; see Complaint, dismissal of ... go 
Entries in general Register, whether conclusive-—-Purchaser ata sale for 

arrears of revenue 3s¢e Ejectment ... + ove i 1 
- Erroneous decision on point of Law ; see Res judicata sia 184 
Estates Partition Act, Bec. 81—Deputy Collector, if can split up a 

holding ; see Rent, enhancement of... Ias yis is 590 
Estoppel—Acquiescence—Suit, maintainability of s see Pre-emption, suit 

for ae “an aa is sá e 158 


mammen me Execution sale— Purchase of two different non-transferable occu- 

pancy holdings—Possession of whole of the lands of the two tenancies 

not taken through Court—Tenant, if can question the sale ; see Postes- 

sion, suitfor .. ae "aes el a i 546 
en ——- Maintaining peace 3 see Criminal Pricediire Code, Sec. 145° ws 193 
en ——— Partition or a settlement of a disputed or doubtful claim—Parties 

or persons claiming under them, if can deny, ignore or resile therefrom ; 





see Limitation... soe ‘ise see Ses 489 
Evidenco Act, Sec, 6y—Direct evidence of handwriting, if necessary ; see 
Damages, suit for ay ies ea ioe we 8 
s Sec. 67, scope of; see Damages, suit for ase = 32 
Peann of defendant before the closing of the plaintiff’s evidence, 
how and when to be made ; see Revision ass ics wes 131 
Fact, question of—Entries in Jumma washil-baki—Question whether revenue 
payment in arrear ; see Document... a 557 
Further enquiry—Complainant notexamined on oath—Complainant not 
giving an opportunity to be examined ; see Complaint, dismissal of ... go 


General Register, entries in, whether conclusive-Purchaser at a sale for 
arrears of revenue ; see Ejectment... sii a 1 

Ghatwall tenure in Birbhum, inalienability of—Effect of Sonthal Paranas 
Rural Police Regulation, roro (Regulation 1V of r9ro)—Non-liability 
of tenure from sale in execution of decree. 

® The Sonthal Parganas Rural Police Regulation, 1910, has not the effect of œ 

removing the inaltensbility of a ghafwali tenure in Birbhum and its 
conseqtént immunity from sale in execution of a personal decree against 
the ghateat for the time being. Thakur Ashootosh Deo Ghatwal v. 


° Bansidhar Shroff pe A aA S sis 64 
° . 
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Gift, absoluto--Gift over on contingency ; see WilP ... 
—, clausos of, irreconcilable ; see Will ... 


bu 


s.h à 


——, pure and simple, and gift for consideration, distinction between— 


Mithila, School ; s¢e Hindu Law ove sas a ia 
— , over, if valid—Absolute owner—Contingency sse WWI s 
—~, for consideration by husband to wife—Mithila School—Absolute title 


conveyed to wife 3 see Hindu Law za TA 
—— of immovable property by husband to wife, effect of Mitakshara School ; 

see Hindu Law... one om w : bet 
—— over on Contingency—Absolute gift ; see Will... om 


—— to wife, presumption of—Money deposited in Bank in the joint names of 
both husband and wife—English Law not applicable in India; see 
Suit; maintainability of 

Grant of probate or letters of administration, if can be revoked—Administa. 
tor or executor has nothing further to do but simply to distribute 
legacies 3 ses Revocation... one 

Heady iting Css) RERA 3 see Damages suit for i 

——— „ direct evidence of—Evidence Act, Sec. 67; see Damages, 





suit for os one se oes fe 
Hiba-bil-ewaz treated as cate under Muhamadan Law; see Hindu 
Law oes wie ng wae das 


High Court, power of, on application for revision, to convert finding of 
acquittal on charge of murder into one of conviction for mutder— 
Acquittal by Sessions Judge of charge ualer S. 302 I, P, C, and con- 
viction under S. 304 I. P. C.—No appeal by Government against 
acquittal ; see Jurisdiction de see = 

„ When can substitute its own opinion for that of the majority of 
the jury ; gee Jury, verdict of a, 

High Court’s General Rules and Circular Orders, "Rule g 93 P. 31 Chap. L 
if law—Civil Procedure Code, O. 21 R, 43 ; see Resistance... 

High Court’s interference~Senténce not erring on the side of severity ; see 
Presumption u “u 

High Court’s power of interferenca suo motons Court kolly wrong in 
the exercise of its discretion—Security for geod behaviour—Criminal 
Procedure Code (Act V of 1898), Sec. 110-—-Ontstde the local limits, 

The High Court has got ample power of its own motion to interfere in 
cases whore it is satisfied that the lower Court was wholly wrong in the 


tt 





exercise of its discretion upon the question of sufficiency or otherwise of ` 


the security offered before it, specially when such interference is gallog. 
for upon the plainest considerations of justice and fair play, 


A Magistrate acts illegally in instituting proceedings under section 11o of ` 


the Code of Criminal! Procedure against a person when he is outside the - 
Igcal limits of his jurisdiction, Satindra Nath Sen v.- "Kings 


Emperor... ` ose Pt Saget 


Hindu Law—Co-widews—Right of ‘herbie of partition between . 
them—Alisnation for legal necessity by one widow without aarre 
of the ether—Surviving widow not bound, on 5, 
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32 
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PAGR. 
Hindu Law—(Conid.) e 

Jf a Hinda dies leaving two widows, they succeed as joint tenants with a 
right of survivorship. They are entitled to obtain a partition of separate 3 
portions of the property so that each may enjoy her equal share of the 
income accruing therefrom. Each can deal as she pleases with her own 
life interest, but she cannot alienate any part of the corpus of the estate 
by gift or will so as to prejudice the rights of the survivor or a future 
reversioner. Ifthey (the widows) act together they can burden the 
reversion with any debts contracted owing to legal necessity, but one of 
them acting without the authority of the other, cannot prejudice the 
right of survivorship by burdening or alienating any part of the estate. 
The mere fact of partitloa between the two, while it gives each a right j 
to the fruits of the separate estate assigned to her, does not imply a right 
to prejudice theclaim of the survivor to enjoy thefull fruits of the 
Property during her life time, 


Mats, Umrao Kanwar and Gaya Kanwar, who were the senior and junior 
widows respectively of one Laiq Singh, effected a partition of his 
property through the Revenue Courts, that is to say, they separated and 
divided the enjoyment of the widow’s life estate, each dealing thence- 
forth with the properties that fell to them respectively under the partition 
as if they were separate owners of the life estate therein. In 1891 the 
senior widow executed in favour of the defendants a mortgage of the 
villages assigned to her on such partition. The said mortgage was fora 
legal necessity, but was made without the consent, express or implied, 
of her co-widow, Mst. Gaya Kanwar. After the death of the mortgagor 
in 1908, the surviving widow (Mst. Gaya Kanwar) brought the present 
suit to recover possession of the said villages from the defendants 
(mortgagees). The Trial Court decreed her suit, but only on the footing 
that in so far as the mortgage which had been granted by the senior 
widow was justified by necessity, she (the plaintiff) was bound asa 
condition of obtaining possession to pay the amount due to the mort- 
gagees (defendants). The Court of Appeal (Chief Court of Oudh) 
reversed the judgment of the Trial Court and held that the plaintiff was 
entitled to an unconditional decree for possession of the villages. On 
appeal by the mortgagees tothe Privy Council, their Lordships upheld 
the decree of the Chicf Court, and held that the plaintiff who succeeded 
in 1908 to the villages by right of survivorship was not bound by the 
mortgage of 1891 evento the extent that it was made for a legal 
necessity, inasmuch as it was effected without her concurrence and 
without even her consent to the borrowing being ever applied for. 


Obiter Dictum : When the concurrence of the co-widow has been asked 
e fortoa borrowing by the other for necessary purposes and unreasonably 
-.» veftised, a mortgage for sucha debt granted only by the one widow 
might be held binding on the’ corpus of the estate and z forHori on the 
surviving widow. ‘Gauri Nath Kakaji œ» Musammat (aya 
Kuar eee ous om æ vee ose 405 
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Hindu Law —Mitakshara School—Gift of immoveable property by husband to 

* qife—Stridhan, succession to—Wife’s power of alienation over such 
properiy—Construction of deed of settlement disinheriting settlor’s son 
and gifting the entire property to settlor’s wife, with gift over to grand- 
ten on attaining majority—Condition subsequext— Provision in favour 
of unborn person, inoperative under Hindu Law (since modified by the 
Hinds Disposition of Property Act, XV of 1916)—-When ulterior dis. 
position net valid, prior disposition not thereby affected—Transfer of 
Property Act (IV of 1882), Sect. 28 and 30. 

According to the Mitakshara School of Hindu Law, when a husband 
makes a gift of immoveable property to his wife, such property is taken 
by her as séridkan and is descendible to her heirs and not to his, and 
would devolve first on her daughter and her daughters daughter and 
failing them on her daughter’s son; but over such property she would 
have no right of alienation unless the gift was coupled with an express 
power of alienation or (as held by the Judicial Committee in 1. L. R. 45 


Mad. 320 at p. 328) unless there are words of sufficient amplitude to 
confer it upon her. 


On the 4th September 1875 Raja Jaswant Rai, a Hindu governed by the 
Mitakshara School, executed a deed of gift of his self-acquired property, 
the material terms of which are set out in the judgment of their Lord- 
ships. The settlor’s intention clearly was to disinherit his son Balwant 
Singh, and with a view to effectuate this object, he made a gift of all his 
property in favour of his (the settlor’s) wife, Rani Kishori. The deed 
declared that she was appointed his successor and representative 
“subject to the following conditions.” Under condition 1 the villages 
were to be ‘owned by the Rani just as I owned them’; and complete 
possession was to be given toher. Conditions VI and VII declared 
(in effect) that if a son was born to Balwant Singh, that son on attaining 
majority was to take the estate. The plaintiff, a son of Balwant Singh, 
was born in 1894, and he brought the present suit in 1916 to recover 
possession of the property from the Rani. He claimed that under the 
deed of gifthe was entitled to succeed to the property on attaining 
majority and that, even ifthe provisions of the deed in his favour were 
illegal and void under Hindu Law (es created in favour of en unborn 
person), still the Rani took only an estate limited in point of duration 
which determined when he attained majority, so that (his father Balwant 
Singh being then dead) he thereupon became entitled to come in as next 
heir of the settlor faswant Rai;in other words, that he was (in any 
event) entitled to succeed, ot under the deed, but as heir of the settlor, 

The provisions‘of the deed in “favour of the plaintiff, who was not then 
born, being illegal and void under Hindu Law, the sole question, which 
their Lordships had to determine was whether, ‘‘as contended for the 
defendants, the Rani took the estate, subject to a eondition of defeasance 
ia the event of the plaintiff’s attaining majority and this condition - 
subsequent being vold, the Rani was entitled to retain the estate freed e -- 
from thë condition, ot whether, as contended for the plaintif and held 
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by the High Court, the Rani only took a limitèd estate as custodian of 
the property until the plaintiff attained majority, when her estate was 


č determined, and the provision in favour of the unborn son being illegal, 
the estate passed as on intestacy to the heir of the settlor, that is to say, 
to the plaintiff.” 


On a proper construction of the deed, 
Held, that the provisions in the unborn son’s favour amounted to a com 
ditlon subsequent, which being invalid, the prior disposition was not 
affected. 
The Rani and her successors were given an estate which was not limited 
but absolute, in point of duration, and subject only to defeasance in case 
of Balwant Singh having ason who attained majority. The intention 
was wholly to exclude the heirs of the settlor assuch asa means of 
keeping out his unworthy son (Balwant Singh), and it was not open to the 
Court to adopt a construction which let them in, Rao Narsingh Rao 
v. Boti Mabalakshmi Bal ove see ai 106 
Bithila School—Gift by husband to wife—Distinction between a 
pure end simple gift and a gift for consideration (hiba bil-ewas)— 
Absolute tiile conveyed to wife—Hiba-bil-ewas treated as sale under 
Muhammadan Law. 
On the 17th April 1876, by a deed described as a Aida-btl-emas, one Durga 
Dutt, a Mithila rahman governed by the Mithila School of Hindu Law, 
transferred to his wife Bahuasin the property in suit for a consideration 
of Rs, 41,000 odd. The material terms of this document are set out in 
their Lordship’s judgment and also inthe judgment of Mr. Justice Das 
in the Court below. 
Held, upon the construction of the document of 1876, that inasmuch as it 
wasg gift for consideration, the terms of the transfer in this case actually 
conveyed all the rights of ownership to Bahuasin and that she took the 
property in full right of ownership, with, of course, the power to 
alienate. 
Under the Muhammadan law a transfer by way of a hiba-bil-ewas i is 
treated asa saleand notas a gift. The limitation imposed by the 
Mithila law, which declares that gifts by husbands will only convey a 
life interest to the wife, applies exclusively to pure and simple gifts, and 
not to a gift for consideration such asin the present case. Hitendra . 
Singh v. Maharajadhiraj Sir Rameshwar Singh Bahadur ee 83 
Wife living apart from her husband, disontitled to maintenance. 
In a suit brought by a Hindu wife for arrears of maintenance ; 
Held, os the evidence, that the plaintiff was not justified in living 
separately from her husband, and as she voluntarily chose to live away 
ə» from him, sho was not entitled to maintenance, Sri Raja Bomma- 
dovara Nagaung Nayuda’ Bahadar v. Sri Raja Bommadevara 








Rajya Lakshmi Devi Amma Garu ass ik 171 
Hindu Wilis Act, applicability of— Redistribution of ae 1 see 
. e Wile Nee m & wo ate we 543 
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Hissanama, if to be stamped and registered ; see Partition iss aie 
Holding Over, effect on heirs or assigns of grantee—Mukarrari istemrari 


lease, tenable for life of grantee only ; see Limitation sa ove 
Imputse, uncontrollable, co-existing with full possession of reasoning powers, 
no defence in law 3 see Murder a aes ar 


Indian Companies Act, Sec. 213—Scheme of apon. when not 
ultra vires the Company—Memorandum of Association ; see Agreement 
for amalgamation i aes 

Indian Limitation Act (IX of 1908)—Adverse dentine “eons obtained 
in action to resume possession—Dafendant nevertheless continuing in 
undisturbed possession. 

In an action of ejectment brought in 1919, the question was whether the 
defendants had established a title to the property by adverse possession 
for over 12 years. It appeared that the plaintiff’s predecessor had in the 
year 1887 obtained (in effect) a decree entitling him to resume possession 
of the property, but that notwithstanding such decree the defendants and 
their predecessors continued in possession, and that nothing was done by 
the plaintiff's predecessor to disturb their (defendants’) possession : 

. Held, that the suit was barred by reason of the adverse possession of the 
defendants and their predecessors exceeding the period of 12 years. 

Judgment of the High Court affirmed upon a different ground. Maharaja 
Bahadur Kesho Prosad Sing v. Madho Prosad Singh 

———n (FX of 1908), Art. 144—Transfer of Property Act 

(IV of 1882), Sec. 116—Landhrd and tenant—Mukarrart istemrari 

lease—Tanable for life of grantee only—Hffect om heirs or assigns of 

grantee holding over—Adverse assertion of perpetual tenmre—Acquisi- 
tion of title as permanent mukarraridars by adverse possession. 


A “mukarrari istemrari” lease at a fixed annual jusema or rent is merely 
a life-grant and terminates with the life of the grantee. 


Where on the death of the original lessee his heirs and assigns hold over, 
and openly and continuously assert that the interest conveyed by the 
mukarrari istemrari lease was of a perpetual, permanent and heritable 
nature, they thereby, by such continued assertion of an adverse right for 
more than 12 years priof to the suit, acquire a right to bold the land as 
permanent mukarraridars by prescription and adverse possession (under 
Article 144 of the Indian Limitation Act, 1908). 

Where after the expiration of the lease for life, the landlord did not, in 
fact, recognize the heirs of the mukarraridar as tenanfs, and the heirs of 
the original lessee were asserting their permanent interest with a liability 
to pay rent, it could not be inferred (there being admittedly no express 

. agreement) that there was an implied agreement between the plaintifi’s 
predecessor in title and the heirs of the original mukarraridaréhat they 
“should continue in possession as tenants from year to year, The plaintiff 

.. having thus failed to prove that the relationship of lanflord and tenant 
upon which he relied was in existence within 12 yeara prior to the 
institution of his sult the suit for possession was barred by the Indian 


—— 








104 
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Indian Limitation Act—(Conid.) 
Limitation Act, 1908. Kumar Kamakhya Nerayan Singh's. Ram 


Raksha Singh jas PAn 
Indian Railways Act, Sec, ou Measire of liability— Contract Act, 
Secs. 151, 152, 162 ; see Damages, suit for ste vee se 
Indian Succession Act, Sec. 124—Clauses of Gift irreconcilable; see 
will tis w e. one ove 


—, Sec. 124—Distribution— Gift over ; see Will eon 
———, Sec. 263——“Just cause”—Maladministration by the 
administrator ; see Revocation ssi aie ~ 
— —, Sec, 263—~—‘‘Just cause” — “Useless 0 or ; inoperative” 
--Administrator nothing to do but to distribute legacies; see 
Revocation... on eee see 
Inference—Intention to cut down or abolish existing substantive right— 
Enactment dealing merely with procedure ; see Res judicata ve 
Kelttima Son—Publicity and notoriety ; sse Burmese Budhist 
Law a eee ee g aes its 
Injunction to restrain excavation of soil for bricks, causing substantial 
damage to the lands leased to the putnidar ; see Putni lease oa 
insanity—Want of motive for commission of crime—Crime committed is 
such as to render detection inevitable ; see Murder nae we 
, moral—Defence in law ; see Murder i aes or 
————-, plea of—Eccentricity or singularity of manner, insufficient ; see 
Murder iz ‘se eee des me) _ 
—-——-, plea of, how established— Scientific evidence, if necessary — 
Proof of facts indicating unsound state of mind, sufficient; see 











ee 











Murder dee ss i iat 
———, plea of, how proved 5 see Murder aes wea 
————~, plea of, negutived—Evidence of pre-meditation and design ;:s¢¢ 

Murder se we ‘is ses eae sis 

——, plea of, negatived—Evidence that the prisoner after the act in 
question tried to resist arrest ; see Murder ies 


Insolvency—Order for arrest—Protection order refused for not i podidig 
books—Complaint to be dealt in Insolvency Jurisdiction; see 
Discretion ave we 

proceeding—Provinclal Insolvency Act, Sec. 33— Admission o a 
debt by judgment-debtor —Debt, if proved 3 see Limitation... 

————-—_ proceeding under the Provincial Insolvency Act against the 
debtor, if can be stayed by the Judge of High Court sitting in insolvency ; 





see Proceeding, stay of ... tee 
Instrument, execution of, ‘sii TE EE rigs utag his name under 
the heading “scribe,” 5 see Attestation vee oon 


Interlocutory ordtr—Defendant called as a witness by the plaintif— 
* Examigation before the closing of the plaintiffs evidence; see 
Revision ou .. ° 

e te a ama lN er ference by High Court—Defendant called asa 

© witness by the plaintif—Zeamination on commission—Hxamination 
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„Intorlocatory order—(Conid,) e 
before the closing of the plaintiff's evidehce—Postponement—Hxamina- 
tien, how and when to be made. 


The plaintiff brought a suit against two defendants fer declaration that the 
adoption of defendant No.1 by her adoptive mother, defendant No. 2, 
widow of R was illegal and invalid. In her written statement the defen- 
dant No. 2 disputed the status of the plaintiff as reversioner of R and 
assailed his right to bring the suit and made various allegations in 
defence. In order to prove the falsity of her allegations the plaintiff 
filed documents including several letters and cited the defendant asa 
witness to prove those letters and also several issues framed by the Court 
arising directly upon the pleadings of the parties. Serlous objections 
were made on behalf of the defendant No.2to her examination on 
commission at thal stage before the closing of the oral evidence of the 
plaintiff. The Court of first instance rejected the defendant’s objections 
and granted the prayer of the plaintiff. 

The High Court on revision interfered.with the’order-of the Court below 
and Seid ‘that the examination of the defendant No. 2 would be post- 
poned till the evidence on the side of the plaintiff was closed ; that if she 
did not offer herself for examination on the side of the defendants then 
the plaintiff would be at liberty to examine her as his witness. Rama- 
narain Roy Chowdhury v, Biswanath Banerjee i aid 


lrregularity—Joinder of two offences in a single charge 3 see Charge ise 
Isstie as to general right to recover rent ata certain rate—Rent payable in 
future ; see Res judicata s oa se ise ase 


Joinder of two offences in a single charge, not Irregalarity ; see charge u 
Joint Hindu family—Personal liability of, minor member on mortgage 
executed by the Karta and adult members of tho family ; see Morts 
gage can “te ig se ase En 
Jolat property, co-sharer dealing with offect of ; see Transfer i PA 
t Jote? ifa raiyati Joto 3 sse Presumption 
Judge, duty of—judgment of acquittal on iod of jisa Cral 
Procedure Code, Secs. 471, 475 ; see Custody s.e ae rs 
, duty of, Evidence of bad character and of previous convictions 
taken—Evidence Act, Sec, 543 sse charge oo ia 
——, if to put to jury hypothetical case unsupported by eridro ; see 
———, single, judgment of, dated 4th April, 1928, sitting | in rea Appeal 
from a decree passed in a suit instituted (on the yth October 
1920—Letters Patent of High Court (as amended) Cl. 15, coming into 
effect on the 14th January 1928—Certificate refused ; see Appeal, if 
ies ae ave 
Judgment of a single Judge, “dated 4th April 1928, sitting i in second Äppes 
from a decree passed in a suit instituted ‘of the 7th October 1940—~ 
Letters Patent of High Court (as amended) Cl, 15, coming into effect 
on the 14th January, 1928—Certificate refused ; see Appeal, if lies ae 





e 
"640 ' THE CALCUTTA LAW JOURNAL, [Vor, XLVILL 


PAGE. 


Jama Washil Baki, entries in—quegtion whether revenue payment in 
arrear—Question of fact ;" see Dockment A ‘3 a 557 
Jurisdiction—Complaint— Presidency Towns Insolvency Act an of 1909, as 
amended by Act IX of 1926), Secs. 27, 36, 103, 104—Fine, imposition 
of—Depesitions under SS. 27, 36, if admissible in evidence—Charges— 
Prejudice. 

No fine can be imposed under section 103 of the Presidency Towns 
Insolvency Act. 

Section 104 of the Presidency Towns Insolvency Act, as amended by Act 
IX of 1926, is applicable to a complaint preferred on the rath July, 1927 
by the learned Judge in the exercise of Ineolvency Jurisdiction on the 
application forthe framing of charges under section 103, before the 
Chief Presidency Magistrate. . 

The records of deposition under soction 27 and not under section 36 
of the Presidency Towns Insolvency Act, can be taken into considera- 
tion in a Criminal proceeding brought under Sec. 103 of the Act. 

A trial is not vitiated where no real prejudice of any description is or can 
be caused to the accused by reason of charges being framed in the 
manner in which they are framed in the present case. Mati Lal 
Biswas v, Tho King Emperor v 534 

Indian Penal Cede (Act XLV of 1860) s esa of mur- 
der and conviction under section 304—Criminal Procedure Code (Act 
V of 1898) S. 439, sub-tec. (4)—Power of High Couri, on application for 
revision, to convert finding of acquitjal on charge of murder into one 
of conviction fer murder—High Couri acting without jurisdiction. 


The accused was committed by a Magistrate of the First Class to 
stand his trial before the Court of Session on a charge of murder. At 
the Sessions trial he was not convicted of murder, but was found 
guilty under section 304 I. P. C., of culpable homicide not amounting 
to murder, and was sentenced to a term of imprisonment, The Govern- 
ment Advocate, on behalf of the Local Government, filed a patition 
for revision in the High Court, with the object of obtaining 
a conviction of the accused in respect of the offence punishable 

© "under section 302, viz. murder. The learned Judges of the High . 
Court accepted the application for revision and directed that the 
conviction of the accused should be altered to a conviction under 
section 302, and they sentenced him to death. j 

Heid, (on appeal to theẹPrivy Council) :— 


(1) That although the only charge framed against the accused was that 
he had committed an offence punishable under section 302 of the 
Penal Code; viz, murder, it was legitimate for the Sessions Judge 
(in view of the provisions of section 238, sub-sec. (2) of the Criminal 
`e Procedure Code) to convict him of the minor offence punishable under * 
section 304, viz, c@ipable horgickde not amounting to murder. f 





— 


(2) That though the Sessions Judge did not record an express finding 
o.. of acquittal in respect of the charge of murder, the conclusion at 
e 
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Jurisdiction—(Contd.) i l 
. which he arrived at was tantam ount 4 an acquittal of the accused 
of the charge of murder. - 

(3) That against such acquittal the Local Government could have appeal- 
ed to the High Court in pursuance of section 417 of the Criminal 
Procédure Code and not having so appealed, the provisions of section 
439, sub-section (5) became applicable. 

(4) That in view of the provision contained in section 439, sub-sec. (4) - 
of the Criminal Procedure Code, the learned Judges of the High Court 
who were dealing only with the application for revision, had no jurisdic- 
tion (on the said application) to convert the Sessions Judge’s finding 
of acquittal of the accused on the charge of murder into one of convic- 
tion for murder. i 

(5) That fhe prohibition in section 439, sub-section (4) of the Criminal 
Procedure Code cannot be construed as referring only to cases where 
the trial has ended in a comsplete acquittal of the accused in respect of 
all charges or offences. The words of the sub-section aro clear and 
unqualified and apply equally to a case such aś the present, where 
the accused has been acquitted of the charge of murder, but convicted of 
the minor offence of culpable homicide not amounting to murder. 
Kishan Singh v. The King Emperor 

Sarisdiction, conferring of, on Court—Waiver 5 ses 
of wes 

——= a, question of, éntortained for the first time by Full Bench ; 
see Res es judicata a ose 

of Appellate Couit—Order of Munsiff ng final Jutisdic- 

tion, setting asido a sale of the holding in execution of rent decree for 

lesa than Rs. §0--Decrec-holder, auction-purchaser ; see Appeal 


———— = of lower Court to pass decree for mesne profits—Decree for 
ejectment set aside ; see Proper order ` 


zs. vee one 


Decree, execution 


=— e. oe 








— of parent Court—Transfer of decree for execution —Civil Pro- 
cedure Codo, Sec. 39 5 see Decree, execution of 


Jury—Empanelling ef—Persons not present in Court, asked to attend. 

Four out of ten persons summoned as jurors attended the Court. Two 
out of the four persons were objected to. Thereupon certain persons 
not present in Court were asked to come to Court for the purpose of 
being called to serve as jurors. This was adopted by the Judge: 


Held, that the persons who were asked to attend were not persons present 


in Court, and hence could not be chosen to serve as jurors. Sadarat 
Sheikh v The King Emperor 


Function of ~Sury not properly considering the tase. 


s.. 





The jury ‘are the only persons who can pronounce a definite opinion on the 
gilt or otherwise of the accused who are tiied before them. F 
The accused were tried before the Sessions Judge and jury, under sec- 


tions 328 and. 304 Indian “Penal Code. After the Judge : 


had charged the jury, the latter retired at 4-10 P. mM. and returned 


397 


33 


337 


581 


387 


a3 


479 


Jury—(Contd,) . 


after 15 minutes. Their verdict \. ‘ We agree with whatever 
opinion you (the Sessions Judge) may form.” They were 
accordingly directed at 4-26 p. M. to go back and bring in a proper 
verdict after consideration of the evidence. They came back after 
9 minutes and delivered theic verdict as follows: They found all 
the three accused not guilty under section 304 and by a majority 
of 4 to 1 found all the three accused guilty under section 328 Indian 
Penal Code. The Judge said himself in his finding and sentence “I 
accept this verdict although I do not agree with it.” 


Held, that it did not appear from the time occupied by the jury in their 
seaond deliberation that they properly considered the case and brought 
ia a genuine verdict. Hence the matter should be further considered by 
the Judge and a fresh jury. Abdul Barik (Alias) Abdul Bari v, 











The King Emperor _... sa ` ane 
- , constitution of ~Accused dilveraosanted when jury were empanelkd 3 
see Murder on ose oe m ose 
„ empanelling of—Persons not present in Court asked 46: attend ; see 
jury © ses or vee 7 ane 
» verdict jc bei cainal Procedure Code (Act V of 1898) 
Sec. 307. 


Before the High Court can substitute its own opinion for that of the majo- 
rity of the jury, it must be able to say that in the legal sense of the 
expression the jury’s verdict is against the weight of the evidence, that 
is to say, it is not such a verdict as reasonable men properly instructed 
could have arrived at, King-Emperor v. Khuday Gari 

—, verdict of, when can be interfered with ; see Presumption on 
are the only proper persons who can pronounce a definite opinion on 
the guilt or otherwise of the accused ; see Jury m Fer 
not properly considering the case ; see Jury ‘isa 











Landlord, when can question the sale—Execution sale—Purchase of two 
- different non-transferable occupancy holdings—Possession of whole of 
the lands of the two tenancies not taken through Court see Posse- 
ssion, suit for `.. fe Ri sae sa es 


Landlord’s right of re-entry—Plaintiff, a purchaser of a portion of a non- 
transferable foccupsaucy holding—Purchase in execution sale of two 
different non-transfegable occupancy holdings—Possession of whole of 
the lands of the two tenancies not taken through Court see Possession, 
suit for 


Lease, convenant for renewal of—Specific performance of contract to renew. 
lease for a part of the demised pramises; see Specific performance... 


fiability—Driver unaware of danger and has no reason to anticipate it; see 


Damages, suit for * wœ 0 w ose soe T 
——-~— of Railway Company—Omission on the part of driver to whistle; see 
Damages, fuit for "o, su tee oon jee one 
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Liability to take out a license—~Supply of goods without having a place of 

. business within the Municipality; see Trade litense ii se 

Limitatlon—Civil precedure Coeds (Act V off 1908), Sec. 48.—Compromise 
decree in mortgage suti~—Amount payable in instalments—Whole 
amount realisable on default—Compromise decree morigaging ceriain 
other properiies—Frash suit on compromise decree— Personal decrea “for 
balance, 
By a decree passed in 1909 on compromise in a suit on mortgage, A cer- 
tain sum was payable in favour of the decree-holder in instalments, 
and it was provided that if two successive Aists ware not paid all the in- 
stalments would be considered as defaulted and the whole amount 
would at once be realised by means of execution of the decree with in- 
terest at 12 annas percent per mensem, It was stated at the end 
“that the mortgaged properties im sult being sold in auction for arrears 
of rent the properties mentioned in the selenama will remain under 
mortgage.” There was default in payment of instalments and the de- 
cree-holder obtained what he called a final decree on that selenama 
on the 23rd January, £1911, The properties mentioned in the sole- 
nama wore then sold, and on the 11th February, 1920 the decrae-holder 
purported to obtaim a decree under O. 34 R. 6 of the Code of Cirii 
Procedure against the person Of the judgment=debtor. An application 
for execution was made on the 33rd November, 1925: 

Held, that the application was barred under section 48 of the Code of 
Civil Procedure, as having been made more than I2 years after the date 
of the selenama decree dated the 11th May, 1909. 

That the rights of the parties were to be determined on the construction 
of solenama decree, Haripada Datta v. Sashi Bhusan Basu ws 

Limitation— Family se#lement—Dispute— Possession, when adverse—Rign- 
lations LI af 1793 and H of 1805—-Means by whith acquisition took place 
—Remidy barred, 

A partition or a settlement of a disputed or doubtful claim is a valid and 
binding agreement between the parties thereto and the parties them- 
selves or those that claim under or through them are net permitted to 
deny, ignore or resile therefrom. On equitable principles such partition 
or settlement is also binding on persons, who, though they may not have 
been either parties thereto or have derived their interest from such 
parties, have acted upon it or have derived some benefit from it. 

The parties should dona fide consider that there is a question to ba deci- 
ded between them, for no compromise would be good* {If it ultimately 
turned out that there was no doubt upon the point which was made the 
subject of the compromise. This involves that there should have begn 
a full disclosure of the facts, í 

The settlement should be honest settlement of an oxistidg dispute which 
hust not be manifestly slira vires of the parties to settle, 

Possession to be adverse must be founded on q claim of title, because 
posession without a claim of title would in law be treated as the posso- 
ssjon of the true owner and not as adverse to him, . 


%4 
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Under the Regulation so far as the ginal acquisition of the possession 


Limitation—ZInd/an Limitation Act, (IX of 1908), Sch. 


is concerned it is necessary in ordertto take it out of the 12 years rule 
that the acquisition should have been “‘by violence, fraud or any other 
unjust or dishonest means whatever,” The intention of the legisla- 
ture wasto look to the means by which the acquisition took place 
and not the merits of the acquisition itself, 

Under Regulation III of 1793 read with Regulation II of 1805, adverse 
possession for the prescribed period not merely bars the remedy but 
gives title. Khantomoyee Debi v. Hridayananda Bhatta- 
charjee üi . ses ii 

I Ari. 11— 

Civil Procedure Code, (Act V of 1908). O. 2r, R. 63—To found a 

claim petition, the property must be de facto attached—Attachment, 

a ‘real thing and indispensable—Mere order for attachment, insuffi- 

clent—Order rejecting claim petition, when a nullity. 


To attract the operation of article 11 (1), Indian Limitation Act, it is 


a requisite of the ‘order’ therein specified, (namely, ‘an order under 
the Code of Civil Procedure, 1908, on a claim preferred to, or an ob- 
jection made tothe attachment of, property attached in execution of 
a decree’), that the property to which a claim is made, or to the attach- 
ment of which there is an objection, must be property which had 
been de facto attached in execution. ‘‘Unless there has been attach- 
ment, there can be no order made on an objection lodged to it, nor 
can any claim be made to the property so attached; and without such 
an order, there is no terminus a guo for the running of limitation and 
with this the limitation itself is non-existent. The first head of article 
Ir can on its words mean nothing else.” 


The attachment is a ‘real thing’; the property must, im point of fact, be 


attached, a mere order for attachment not being sufficient for this pur- 
pose. No property can be declared to be attached unless firs? the order 
for attachment has been issued, and secondly in execution of that 
order the other things prescribed by the rules in the Code (Order ar, 
Rules 43 et seg.) have been done. 


On the 14th February 1910 the respondents Nos. 5-12 filed a suit against 


their debtors (now represented by respondents Nos. 1-4) to recover 
a money-debt, and onthe 14th March Igto they applied for attach- 
ment before judgment of their debtors’ immoveable property. The 
Court onthe 18th M&rch passed an order for conditional attachment 
which was made absolute on the ath April rgro. In point of fact, 
although attachment before jadgment was thus ordered, no attachment 
had been actually made, Meanwhile, on the Igth March 1910 the res- 
pondents 1-fexecuted a mortgage of the same property in favour of 
the present plaintiff. The respondents 5-12 proceeded with their suit 
aforesaid and obtaifed a money decree against their debtors on the 
a4th January rg1t- Thereafter, under the mistaken impression that 
there had been an attachment already, the decree-holders (respondents 
e 
s 2s 


Paar. 


489 
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Limitation—(Csnid}. P 


5-12) applied for execution of their deqfee by issue of a sale procla- 
mation in respect ‘of the property which was believed to have been 
soattached before Judgment. The present plaintiff, acting under the 
like mistaken impression, put in a claim petition (purporting to be 
under Order a1, rule 62, Civil Procedure Code) on the 20th March 1912 
to the property in respect of his mortgage dated the 19th March 1910, 
and prayed that the property should be sold subject thereto. The plain- 
tiff’s claim was rejected on the 15th April 1912, the Court holding that 
the alleged mortgage was a sham transaction On the 4th November 
1912 the property was purchased in execution of their decree by the 
decteeholders themselves (i e. the respondents §-12), they having 
obtained permission to bid. 

After certain infructuous proceedings the present suit was instituted 
by the plaintiff on the 7th October 1915 for recovery of moneys due on 
his mortgage bond dated the 19th March 1910, with the usual prayer 
for sale. It was pleaded in defence that the suit was barred by arti- 
cle 11, Limitation Act, having been brought more than one year from 
the tsth April 1912, the date ofthe dismissal of the claim petition 
by the Executing Court: I 


Held, that the suit was not barred by limitation, as the plaintif was 

not a person against whom an ‘order’ as described in article 11, In- 

dian Limitation Act, (as read with Order 21, Rule 63, Civil Procedure 

Code), had been made. The property to which the claim was made by 

the plaintiff on the 2zoth March 1912 not having been de facto attach- 

ed, although, for sometime the parties had assumed that it was, there 

was no right to put in the claim petition, and consequently the order 

of the Court, dated the 15th April 1912, dismissing the said petition 

was not merely defective in form, but was ab initio a nullity. A T. 

K. P. L. M. Muthiah Chetty v. Palaniappa Chetty 

Limited interest of a woman—Sale in execution ofa Here 
against her husband—Suit by reversioner after her death for recovery 
of possession—Ari, rqi or 144 Sch. Lof the Limitation Act (1X of 1908) 
if applicable—Different causes of action in iwo suits—Civil Procedure 
Code (Act V of 1908) O. 2 R.a 3 

Where a limited interest of a woman is attached and sold in execution of a 
decree obtained against her husband and after the death of the said lady 
her reversioner sues for recovery of possession : 

Heid, that Art 141 of the Limitation Act was applicable. 

If the causes of action in two suits between the same parties be different, 
O. 2, Rule 2 of C. P, Code does not apply. It applies only where some 





telief is abandoned or omitted from the prayers that are made on a . 


particular cause of action. Siva Prosad Saw v. Sriman Bhadro= 
moni Dassi ... 7 sis ew. osa 





_ prom possession within 12 years upon the plaintif —Limitation Agt 


Possession, recovery y of-—Valid tithe of the plaintif—Onus to q 


11 
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{IX of 1908), Sch. I, Aris. iA 144—“' Possession follews title,” 
meaning of. 


In a sult for recovery of possession the plaintiff, although he has got valid 
title to the land must prove that he was in possession of the Jands capable 


of being possessed by the exercise of acts of possession within 12 years - 


’ before the institution of the -sult : 


The maxim ‘‘possession follows title’? does not mean that because a man - 


has title-to some land therefore necessarily he is in possession of it. - It 
really means that if at any time a man with title was in possession of 
property, the law allows the presumption that possession continued. 

Before the defendant can be called upon to show that he was in possession, 
the plaintiff in a case under schedule I, Article 142 of the Limitation Act 
will have to prove his possession within 12 years before sult. 

In a case in which the plaintif alleged that the lands are capable of being 
possessed by the exercise of acts of possession, and where, it is also 
alleged that the possession that was exercised was by receiving rents 
from the tenants who were actually in occupation of the land, to such a 
case the presumption that ‘acts of possession done upon one part of the 
land should be taken as showing possession of the person doing such acts 
in respect of the whole Jand,’ will hardly apply until and unless the 
plaintiff has succeeded in showing that he has been in possession by 
realisation of rent from tenants who are actually in occupation of at least 
a part of the land. Hardut Roy Chamaria v. Ujir Shaik 

Suit for possession of immeweatle property—Onus probandi. 

In a suit to recover possession of Immoveable property, kald that the enus 
was on the plaintiff to establish that the suit was brought well within the 
period of limitation. 

Held, also, that the “plaintiff had failed to discharge such onus. 
Sri Raja Rao Sri Swetachalapati Ramakrishna Ranga Rao 
Bahadur Garu, Raja of Bobbili v. Ayyagarl Sodemma 

„ computation of—Provincial Insolvency Act, Sec. 78—Docree, 

execution of —Time intervening between date of order of adjudication of 
judgment-debtor as Insolvent and that of annulment thereof; see 
Limitation ... .. on ies soe A 
Limitation Act, Sec. 7—Karta of a joint Hindu family—Major and minor 
members—Discharge—-Major member, acting as Karta; see Limi- 
tation = Ste e = w a one es 

s (IX of 1908), Sec. 7, if applies—Plaintif(s some. majer and 

some minor—All mombers of a joint Hindu family—Majer plaintif 

acting as karta, 











Where the plaintiffs are some major and some minor but they are- all ` 


e members of a%joint Hindu family of which the major plaintiff is the karta, 

Oad no extension of time can be availed of under the provisions of section 7 
of the Limitation Act as the mafor plaiotiff being the karta had authority 

to give a discharge not only for himself but also for the minor plaintiff. 


e „Asutosh Ghose v. Sashi Mohan Roy 
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pany ; see Limitation ii tee ve 
— m, Sch. I, Art. II (i), applicability of ; see Limitation bee 
— ~mm, Sch. 1, Art, 110)—Ordor for attachment ; ses Limitation ... 
— ee, Sch. I, Art. 141—Reversioner’s suit for recovery of posses- 
sion—Limited interest of a woman attached and soldin execution of a 
decree obtained against her husband—Death of the lady; see 
Limitation =... wie iss ‘es sis ai 
—— m, Sch. 1, Art, 142—Plaintiff to prove possession within 12 
years ; see Limitation aie tee ats oe 
— m Sch. I, Art. 144—Origina! Mukarrari istemrari lessee at a 
fixed annual jamma or rent holding over—Adverse assertion of perpetual 
tenure ; see Limitation 
Liquidator in a voluntary liquidation, if restricted by the risoluto EA 
iffg him, inthe exercise of his statutory duties ; ses Agreement for 
amalgamation... e 
Lord Cairn’s Act and Specific Relief Act ; see Contract e i 
Maintenance—Wife voluntarily living apart from her husband ; see Hindu 
Law oss a w ase ny ve 
Malicious prosecutlon—Prosecution not entirely mala fde—Continuance of 
prosecution after discovery of its untruthfulness; see Damages. sult 
for Canes ee as 
Master and are: relationship of, if bins Cotaction of work; see 
Damages, suit for ane toe ae 
— and servant, relationship of Proclamation of strike; see Damages, 
sult for eg _ ñs 
Mesne profits—Not wilful tort feromoni aes eres wrong-doers 
making each jointly and severally liable for the whole amount ; see 
Appeal, if maintainable... i te u 
profits, suit for—Remedy of person TA aN defendants ; see 
Appeal, if maintainable... ie sis aei 
profits, zuit for, against one of the ST EE E A in favour of 
plaintiff unsatisfied—Suit against other wrong-doers, not maintainable ; 
see Appeal, if maintainable at ee wae 
profits, suit for, against persons not party to a covenant or agreement- 
Covenant or agreement not to sue one of the ete at 
see Appeal, if maintainable di w 
Minor member in joint Hindu family, personal liability of, on TPE 
executed by the Karta and adult members of ‘the family ; see 
Mortgage £46 a Eis i one 
Moral insanity, no defence in law ; see Murder oe se 
Mortgage—Ciotl Procedure Code {V of 1908), Third Schedule, paragraph 
ti~~ Morigage effected without the permission of the Collecto?—Foint 
Windu family, personal liability of miner member on merigaga 
executed by the karta and adult members of ts family. © 
In execution of a money decree eight villages belonging to the 
judgment-debtor were attached by the Civil Court, and the proceedings 


Limitation Act, Sec. 19—Acknowledgment a by .a Director of a Com- 
0 
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were then transferred to the Collecipr to be carried on under the provi- 
sions of the Third Schedule of the Civil Procedure Code, 1908. The 
Collector wag admittedly acting only under paragraph of the’ Third 
Schedule and dealt with none of the property of the judgment-debtor but 
the eight attached villages, and no action was ever taken under para- 
graph 2 and the following paragraphs of the Schedule. The judgment 
debtor, meanwhile, on the 5th September 1916, executed a mortgage in 
favour of the plaintiff, the property mortgaged consisting of four out of 
the eight attached villages, and three others that were not under attach- 
ment. A suit was then brought by the plaintiff for foreclosure of the 
mortgage and it was pleaded that the whole mortgage was void in that 
the judgment-debtor was incompetent under paragraph 11 of the Third 
Schedule to mortgage any part of his property on the sth September 
1916, because on that date the Collector could exercise all the powers 
conferred on him by the first ten paragraphs of that Schedule in respect 
of the whole of the judgment-debtor’s property. The Judicial Commis- 
sioners, Central Provinces, held that by virtue of the provisions of 
paragraph 11 of the Third Schedule of the Code of Civil Proce- 
dure, the mortgage in question being effected without the permission of 
the Collector was void gua the four attached villages, but that it was not 
vitiated with respect to the three villages which were not attached by the 
Civil Court, ‘If the Collector deals with the attached property only 
under paragraph 1 of the Third Schedule and takes no action and begins 
no proceedings under paragraph 2, he can exercise or perform any of the 
powers or duties conferred or imposed on him by that Schedule only 
in respect of that part of the Jjudgment-debtor’s property that is under 
attachment..,...It is clear then that the Judgment-debtor was not incom- 
petent to mortgage the three villages which were not under attachment,” 
Against this decision the present appeal was preferred tothe Privy 
Council. 

It should be further noted that in the present cases, the karta and other 
adult members ofa joint Hindu family raised money for legitimate 
family purposes by a mortgage of the joint property. The mortgage- 
deed contained a personal covenant by the mortgagors to repay the debt, 
In the suit brought by the mortgagee to enforce the mortgage against 
the mortgagors and also another member of the family (a son of one of 
the mortgagors, who es nota party to the mortgage, being thena 
minor), the Court below (the Judicial . Commissioners of Central 
Provinces) passed a personal decree against the defendants for repay- 
ment of the money lent. In appeal, their Lordships of the Privy Council, 
varied the decree of the Court below by limiting the liability of the 
quondam mifor to his interest inthe jolnt family property; so that 

‘neither will there be any personal liability against him nor will he be 
liable in respect of any propert¥ separately acquired, if any? Ramkisan 
Singh v. Mahomed Abdul Sattar aa ons si 570 
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Mortgage sult—Agent lends his own money in benami—Such transaction, 





tf enforceable— Relief under equity. e 

Where a person engages an agent for arginging for a loan, the agent’s 
duty is to get that loan on the best terms possible He cannot put bim- 
self in a position in which his interests conflict with his duty and without 
full distlosure to his principal, he cannot validly lend his own money 
to his principal upon terms which he has adjusted. Such a transaction 


is not void altogether but voidable, and equity will avoid it in all cases ` 


where the parties can be remitted to their former position. Bisweswar 

Dass Mondal v, Guru Charan Das 

———;Suit by Firm—Civil Procedure Code (Act v of 1908), 
0. 30, Rr, 2 Sub-rule(3), 43 O. 34 R. 4—Compromise decree in mortgage 
suit-—Preliminary decree—On failure te pay one instalment, whole 
will be due—Condition to apply for final decree—Death of plaintif 
after compromise decree—Substitution of legal representative, if neces- 
sary—Vakalainana— Written authority. 

The mere fact that the pleader does not mention in the endorsement on the 
vakalatnama that there was written authority, does not go against the 
authority given to him by the vakalatnama. It is the duty of the pleader 
to satisfy himself as to the authority of the person who presented the 
vakalatnama. 

Rule 2 sub-rule (3) of order go of the Code does not contradict the 
provisions of rule 4. 

Where two or more persons sue inthe name of the firm, no substitution of 
legal representative of one of the plaintiffs who died pending the sult, is 
necessary to entitle the plaintiffs to obtain a final decree ina mortgage 
suit, 

A compromise decree in a mortgage suit in which the decretal amount is 
payable by instalments according to the agreement between the parties is 
not a preliminary decree as contemplated by rule 4 of order 34 of the 
Code of Civil Procedure, 

Although under the terms of compromise the decree-holder is bound to 
make an application for final decree, that application does not fall 
strictly under order 34 rule 5 of the Code of Civil Procedure. 

Quare: Whetherasuitin which a preliminary decres in a mortgage suit 
has been passed, abates if one of the parties dies after and no substitu- 
tion is made within the period of limitation under O, 22 of the Code of 
Civil Procedure. 

The proprietors of a firm brought a sult on a mortgage ugder the name and 
style of late N and K situated at........After that the names of the pro- 
prietors were given. The mortgage sult was settled between the parties 
by a compromise and what was said to be the preliminary decree was 
passed on the 26th May, 1916. In that decree it was provided iater alia 

'ethat the defendants should pay the decretal amount to the “extent of 
Rs, 12500 within 15 days of the decree and the remainger Ra. 11500 
certain instalments up to 30th Baisakh 1333 B. S. There was a further 
stipulation that in default of payment of one instalment the whole amqunt 
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Mortgage sult—(Contd). 

of the balance thea remaining dug wauld at once be recoverable. It was 
stipulated that the mortgage lien wl remain in tact and the plaintiffs 
would be entitled to execute the decree’by obtaining a final decree with 
reference to their dues still remaining unpaid. K, who was entitled to 

= the decretal money, died on the 15th February, 1922, The instalments 
were paid up to 1329, Default was made of the instalment payable in 
1330. Thereupon the legal representative of K made an application for 
final decree. The defence was that as the sult had abated, no final 
decree could be passed : 

Held, that it was not necessary under O, 30 R.4 ofthe Code of Civil 
Procedure that there should be any substitution of the legal representa- 
tive of the deceased K to entitle the plaintiffs to obtain a final decree. 

That as the compromise decree put an end to the suit, no application for 
substitution of the heir of K was necessary. It would be sufficient if the 
application was made by the persons entitled to do so under the decree 
at the time when the application was made, if the application was made 
within the period of limitation. Utanka Lal MookerJeo v. Tarak 

. Nath Seal... ‘i ya 
Motive, if relevant—Facts clearly establishing the offence ; see Murder 
Muhammadan Law—Will in favour of ono of the heirs without the consent 


of the others ; if operative 3 see Award a sts 
Moukarrari istemrari lease at a fixed annual jassa or rent, ree of; see 
Limitation is te d A s 





—— istemrari lease, irishi for life of grantee only—Heirs or assigns 
of grantee holding over, effect on : see Limitation z 

Municipal Magistrate, a Presidency Magistrate ; tee Admission 

Magistrate to follow the provisions of section 200 (b) of the 

Criminal Procedure Code—Complsint 3 see Admission En oes 

Marder—esanity—Advecate defending an accused, duty of—Fusior 
pbleader declining to act in the absence of his leader, if accused properly 
reprosented—Fudge’s refusal to allow senior pleader engaged on behalf 
ofaccused but turning up after defence already allotted to pleader 
engaged by District Magistrate at the request of Sessions Fudge, if 
vittates trial—-Cross-examisation, object of—Insanity, how far and 
under what circumstances a geod defence toa criminal action—ZIndian 
Penal Code (Act XLV of 1860), Sec. 84—Onus of proof—Uncontreilable 
impulse and meral insanity, if adefence to a criminal charge— 
Premeditation, design, attempt te evade arrest, how affect plea of 
insanity— Motive, absence of, how far material in a criminal case. 

Trial of the accused commenced before the Court of Sessions on the tıth 
June, 1928. Accused was represented by a junior pleader who intimated 
to the Judge that he was only acting under a senior and had no indepen- 
gent instruction® The senior pleader being absent, adjournment was 
applied gor but refused, Jurors wore chosen without objection and the 
trial commenced : 

Held, that the contention that the accused was unrepresented when the 
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jury were empanelied, and that the jurofs not having been challenged, 


the constitution of the jury was notin accordance with law must be 
negatived. The junior pleader engaged on behalf of the accused being 
present ia Court, it was open to him to challenge the jurors as their 
names were called out, but he did not challenge anybody but contented 
himself by saying that he was only a junior. 

Duty of an advocate charged with the defence of a person discussed. 
Entire devotion to the interest of the client, warm zeal in the maintenance 
and defence of his rights and the exercise of his utmost learning and 
abillty—these are the points which can only satisfy the truly conscienti- 
ous advocate. Every man accused ofan offence has a constitutional 
right to a trial according to law and the duty of his counsel requires him 
to scan with legal knowledge the forms of proceeding against the 
accused. 

The junior pleader engaged on behalf of the accused having intimated to 
the Ceurt his inability to goon with the defence in the absence of the 
senior pleader who was not preséntin Court, the District Magistrate, at 
the request of the Sessions Judge appointed a pleader to represent the 
accused, and after the pleader thus appointed by the District Magistrate 
had taken up the defence of the accused, the senior pleader engaged on 
behalf of the accused appeared and claimed the conduct of the defence 
which was refused, and the said senior pleader having refused to act as 
junior to the pleader appointed by th e District Magistrate : 

Heid, that the trial was not vitiated by the Judge’s refusal to allow the 
senior pleader to take up the defence when it had already been assigned 
to another lawyer in the circumstances of the case. 

The object of cross-examination is not to produce startling effects but to 
elicit facts which will support the theory intended to be put forward. If 
the facta are already on record, the skilful cross-examiner knows when 
not to make an unskilfal use of the right of cross-examination. 

Although an accused might think himself to be a great post, have written 
cart-loads of poetry and thought that he was Byron, Shelly and Words- 
worth, lectured before imaginary audience on every conceivable subject 
under the sun for several hours together every day: 

Held, in order to establish a defence on the ground of insanity, it must be 
clearly proved that at the time of committing the act the party accused 
was labouring under such a defect of reason from disease of the mind as 
not to know the nature and quality of the act he was doing, or if he did 
know it, that he did not know that what he was doing was wrong. 

If the accused was conscious that the act was one which he ought not to do 
and if that act was at the same time contrary to the law of the land, 
ht is punishable. The standard to be applied is whether according tq 
the ordinary standard adopted by reasonable men the aft was right or 
wrong. Once it is clear that the accused knew that the act was wrong 
in law, then he was doing an act which he was conscious he ought noto 
do, and as it was against the law, it was paniehisble by law. 

7 e 


e 
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Any disease of the mind formed before the act was done, which so disturbs 
the miad that you cannot think calmly and rationally of all the different 
reasous to which we refer in considering the rightness or wrongness of an 
action, any disease, which so disturbs the mind that you cannot perform 
that duty with some moderate degree of calmness and reason, may be 
fairly said to prevent a man from knowing that what he did was 
wrong: : 

The onus of proof where the plea of insanity is taken on behalf of the 
accused lies on him and it must be proved affirmatively that the accused 
was insane at the time when he committed the act in question. 

Uncontrollable impulse co-existing with the full possession of the reasoning 
powers is no defence. in law, nor is moral insanity, i e, existence of- 
delusions which indicate a defect of sanity such as w ill relieve a person 
from criminal responsibility, any defence in law. It is not mere eccen- 
tricity or singularity of manner that will suffice to establish the plea of 
insanity ; it must be shown that the prisoner had no competent use of his 
understanding so as to show that he was doing a wrong thing in the 
particular act in question. 

If there is evidence of premeditation and design or evidence that the 
prisoner after the act in question tried to resist arrest, the plea of insanity 
may be negatived. - 

To establish the plea of insanity, scientific evidence is ‘ot necessary. 
Proof of facts such as indicate an unsound state of mind is quite 
sufficient. i 

Where therefore evidence showed that there was premeditation and design 
on the part of the accused who was of an eccentric character and had 
occasional delusions about his position and capacities, but had written 
perfectly lucid letters, struggled when he was caught, refused to make 
any statement before the Magistrate when he was told that any statement 
that he might make would be used as evidence against him : 

Heid, the plea of insanity must at once be nega'ived, and the accused 
could not claim any exemption whatsoever under section 84 of the Indian 
Penal Code. 

In a criminal case, where the facts clearly establish the offence, motive is 
irrelevant. 

Although want of motwe for the commission of acrime and the fact that 
the crime was committed under circumstances which render detection 
inevitable sre important points to be taken into consideration in consider- 
ing the question of insanity, mere absence of motive where a horrible 
murder has been committed does not justify the conclusion that the 

e perpetrator of the deed in question must have been mad at the time. 

Sentdnce of death wgs however commuted having regard tothe fact that” 
the ‘acoused was not ina healthy state of mind for some considerable 
time,before the date of occurrence. 

o Per Fick, F. :—Although the accused was of unsound mind at the timo of 


committing the offencg, the weapog employed—an unusually large and 5 


* 
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heavy clasp-knife pointed like a daggef,—the forco used which wasg 


sufficient to cut through a rib, the accuracy with which the blow pene- 
trated the heart and the second blow—all show that the accused deli- 
berately intended to kill, and his conduct leading up toand connected 
with the occurrence showed that he was not, by reason of unsoundness of 
mind, incapable of knawing the nature of the act that he was doing, and 
as such he could not claim exemption from criminal liability under 
section 84 Indian Penal Code. Emperor v. Kazi Bazlar Rahman ... 
Negligence —Loss of buffallo straying on the Railway line; see Damages, 


suit for aoe “ se w wee 
——- ee Standard of care ; see Damages, suit for ‘es 
—_-—- ——— action founded on—Legislature making provisions for the 


opening, closing and use of Railways—No restriction as to right to use 
locomotives at scheduled times or as to speed ; see Damages, suit for s. 
~— ~ ~~ evidence of—Failure to whistle ; see Damages, suit for... 





——~-— what is ; see Damages, suit for ses és ssa 

Notice, constructive, how established ; see Transfer oe Sä 

Omission on the part of driver to whistle—Liability of Railway Company ; 
see Damages, sult for ses i 

Occupancy right, accrual of—Possession for a Sonndous igo of 12 years 
Land subsequently declared as village ; see Ejectment ... 

Pardanashin tady—Dispesition of property—Onus on party supporting the 
transaction. 

In the case of a disposition of property by a pardanashin lady, specially 
when she is illiterate a very heavy onus is cast on those support- 
ing her disposition to establish that the transaction was one which the 
disponent thoroughly comprehended and deliberately and of her own 
free will carried out. 

Held, further on the evidence, that in the present case the burden had 
been satisfactorily discharged. ‘* While it is important maintain the 
principles of law laid down for the protection of pardanashin ladies, it 
is also important not to transmute such a legal protection into a legal 
disability.’ Ruhulla (Allias) Hakim Hamad v. Hassanalli 





Degumia ss aes ass 
—— lady, law as to ptotectión of— Legal protection, {f can be trans- 
muted into legal disability ; see Pardanashin Lady ee te 


Partial partition, when allowed ; see Suit maintainability of to 
Partitlon— Hissonammo, if to be stamped and register ed—Plaintiff's failure 
to preve title— Possession according to Histanama for a long period, 

A Hissanama, not being a deed of partition nor a deed of gift but a momo- 
randum in which one of the parties purports to acknowledgeé the fact 
that he is taking away a certain share of the property, the remainjng 
share belonging to others, does not requir® to be stamped nor to be 
registered. Itis merely a record of the family arrangement. Although 
the plaintiff failed to prove specific case of title to property, the “fact 


. 


of his and his predecessors in title beling in possession for about 60° 
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Partition{Conid). e 
years under the Hnssanama, aN him an allotment in respect of 
: ‘share mentioned in the Hissanama in the property. Bhudeb Chatter 
° jee v. Ashutosh Gangopadhaya ... ee he aks 279 
Partition—lInterest, subordinate ; see Transfer isa ane as 374 
Parties or persons claiming under them, if can deny, ignore 
of resile therefrom; see Limitation ... in ae ons 489 
—--—— Stranger, when bound; see Limitation .. co we 489 
, partial, when allowed; see Suit, maintainability of ... 119 
Party, when entitled as of right to obtain specific performance of con- 
tract for sale of immoveable property; ses Contract to oc 451 
Patni lease—Zxcavation for making bricks—Injunction. 
Held, upon the true construction of the putni kabuliyat in suit, that the 
lessee under the putni taluk lease had no right to excavate the soil for 
the purpose of making bricks and thereby to cause substantial damage 
to the lands leased, and that the plaintiff (zemindar) was competent to 
sue for an injunction to restrain such user. Rajah Bejoy Singh Du- 
dhoria v, Surendra Narain Singh sis sie ons 268 
Penal Code, Sec, 84—Premeditatlon and design—Proof that the pri- 
soner after the actin question tried to resist arrest; see Murder s 307 





Sec. 99—Exercise of the right of private defence of property 
—Removal of moveable property attached by the Civil Court peon, with- 
out giving any option to the judgment-debtor to provide safe custody— 
Subsequent taking back of the property by the judgmeut- debtor; see 
Resistance... a siy i ss 288 
Penal Code, Secs. 147, is; ere, of moveable property—Re- 
moval of moveable property by the Civil Court peon, without giving 
any option to the judgment-debtor to provide safe custody—Subsequent 


taking back of the property by the judgment debtor see Resistance... 288 
Person accused of an offence has aconstitutional right of trial oe _ to 

law ; see Murder owe . ove a 307 
~ doing the act conscious that he Sen not to do—Act against law ; sse i 

Murder ei st ose 307 
Plaint, amendment of-—Converting suit into one for damages inespedieicý 

of allowing such amendment lightly ; see Contract se aus 45I 
Plaintiff, when debarred from seeking specific performance; see 

Contract rors on fs ase tee ome 451 
-— — , when disentitled te claim damages ; sse Contract m ii 451 
Plea of insanity—Eccentricity or singularity of manner, not sufficient; ses 

Murder sa vee tet 307 
——~ of insanity—Negatlved—Evidence of gis-aieilation and 'desiga 3 see 

Murder aon iù A ies ae 307 
— of insanity —Negatlved—Rvidence that the prisoner after the act in e ' 

questiðn tried to resis arrest 3 sge Murder zy si ste 307 
—— of insanity, how established—Scientific evidence, if necessary—Proof of 

facts indicating unsound state of mind, sufficient ; see Murder ies 307 
Pleading, nôt, the previous decree, effect of ; see Decree wi ‘ek 577 
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Possession according to Hissanama for a long period, offect of—Plaintiif’s 
failure to prove title; sze Partition... e.. 
follows title, meaning of ; see Limitagion 


pornea 





, joint—~No evidence asto extent of dharna Presumptioà 3 see 


Suit by benamdar ane ase kis wee 
m, Original acquisition of—Regulations III of 1793 and II of ‘fio 
—Means by which acquisition took place ; see Limitation ... ote 





» Suit for—Sale of non-transferable occupancy holding in exe- 
cution of money decrse—Delivery of possession of pariæœ Tenant, if can 
question sale—Landlord’s right of re-entry. 

The plaintiff purchased two different non-transferable occupancy holdings 
in execution ofa money decree, but did not take possession through 
Court the whole of the lands of the two tenancies. He was in possession 
of some of the lands and claimed to recover possession of only those 
other lands which wero delivered to him, and of which he was sub- 
sequently dispossessed by defendant No. ria collusion with other defen- 
dants, including the landlords and the original tenant : 

Held, that it was not open to the original tenant to question the sale. 

That the landlord could question the sale if it had been followed by com- 
plete abandonment of the lands by the tenant. 

That the plaintiff was in the position of a purchaser of a portion of a non- 
transferable occupancy holding against whom no landlord hada right of 
re-entry. Bonode Behari Mandal v. Jitendra Prasad Chatterji ... 








— , Symbolical—actual possession 3 see Criminal Procedure Code, 
Sec. 145 er es ate PA = i 

aee maae When adverse ; see Limitation ea aa os 

Practice, question of—Certainty ; see Contract ee a 

————, rule of, if can be altered by authotity ; see Contract = 

— , tule of. uncertainty of ; see Contract vee one 

Pre-emption—Mahomedan Law—Talab-i-ishhad, when absolnisly necis- 
sary. 


In enforcing the right of pre-emption the second demand, Talab-i-ishhad, 
is absolutely necessary when the first demand, Talsb-i-mowasibat, has 
not been accompanied by the invo cation of witnesses as prescribed under 
the Mahomedan Law. Shaikh Hamitulla v. Shaik Karim Bux 

——, right of, enforcement of—Mahomedan Law--Talab.i-ishhad 

necessary ; see Pre-emption s on 

s suit for— Plaintiff estopped Fri Pee 

In a suit for pre-emption, held (on the facts) that the pléintiffs, having 
acquiesced in the transaction, were equitably estopped from maintaining 








the suit. Rikhi Ram v. Dhanpat Rai vee ove eos 
Preliminary decree, appeal from, if compet ent, if ii after the passing 
of final decree ; see Appeal wes a P 
~= —-—s— decree, validity of, if can be challanged by appeal from final 
decree ; see Appeal ane R. 
Prescription, title by--Land liable to Kadn dituvlation by river action ; ; 
ste Ejectment os ses aa w s. 


548 


543 


656 


Presidency Towns Insolvency Act, Sec. 18—] udge of High Court sitting 
in Insolvency, if can stay procéediggs pending in respect of the same 
debtorin a District Court under the Provincial Insolvency Act; “see 
Proceeding, stay of se s ae “is Eo 

——~ ——, Sec. 18—"Other proceeding”— 
Insolvency proceeding ; see Proceeding stay of .. sae ee 

$e et ann omen =, Sec. 18, scope of 3 see Proceeding, 
stay of re ass ies eos A a 

— e e ee ae e , Sec, 103, Criminal proceeding 
under—Records of disposition under section 27 and not under section 36, 
can be taken in consideration 3 see Jurisdiction .. 


- 











——, Sec. 103—Fine, if can be imposed ; 

see Juristliction vee ose s ns ows 

— , fas amended by Act IX of 1926) 

Sec. t04, applicability of—Complaint preferred on 12th July, 1927 by 
the Judge in the exercise of Insolvency jurisdiction—Co mplaint on the 
application for the framing of charges under sectlon 103—Complaint 
before the Chief Presidency Magistrate ; see Jurisdiction iss 

Presumption—Bengal Tenancy Act (VIIL of 1885), Sec. §0(a)— Occupancy 
vaiyat—Raiyat at fixed rate of tent— Property described in a particular 
way in sale proclamation —‘ Fote’—Court to investigate what was sold. 

A purchaser, by reason of the property described in a particular way in the 
sale proclamation, is not preeluded from claiming a higher or different 
tight which the judgment-debtor had and which the purchaser had 
really purchased. : 

‘Jote’ is a general term and is not necessarily equivalent to a raiyati jote : 

If jote means a holding in its general sense, the interest of a raiyat at fixed 
rate is also called a jote. 

It is open to a Court to investigate as to what was sold and what was pur- 

_ chased by the purchaser, notwithstanding that the property sold was 
described as jofe in the sale proclamation. 

A ralyat holding land at a fixed rent can ac quire a right of occupancy, and 
an occupancy raiyat can obtain the right of a raiyat at fixed rate. 

An occupancy raiyat who paid rent ata uniform rate for more than 20 
years,,is entitled to the benefit of a presumption uader section 50(a) of 
the Bengal Tenancy Act. Madan Mohan Sardar v. Srish Chandra 
Pal si F w on as ae 

joint possession—No evidence as to extent of shares ; see Suit 

by benamdar... y s tee Se ay vee 

——— Testimony of witsess—Charge to jury—Cross-examiner— 

Verdict of jury, when to be impeached—Sentence sot severe, 
Testimony given ina Court of justice is presumed to be true until the 
contrary appears. 

e . A Judge should not in his charge to jur y put together the presumption of 

innocence in favoer of an agcused and the presumption in favour of the 

veracity of the testimony adduced ina Court of justice. The two pro 

positions are in their nature different. . 
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One of the arts of the cross-examiner, if he skilful and accomplished, is 

* to show that little credit can be attached#to the testimony of a witness 
and the cros-examiner does that not only by means of a direct attack 
but by means of eliciting from the witnesses’ mouth answers calculated 
to show that the witness is not a person who has spoken the truth. 

Tt is essential that in the general observations which a Judge makes in the 
course of his charge to the jury he should be accurate and within the 
limits of what has always been allowed from time to time in criminal 
tyfal, 

The verdict of the jury cannot be interfered with except where the charge 
taken as a whole cannot be supported. 

Where the sentence did not err on the side of severity, the High Court did 
not interfere with the order of -the Sessions eee Ambar Ali v. 
The King=Enrperor 

——~, applicability of—‘‘Acta of possession döne upon one jutt 
of the land should be taken as showing possession of the person doing 
such act in respect of the whole land’’—Land capable of being possessed 
by the exercise of acts of possession ; ses Limitation a ots 

—— en Of abandonment-—Tenant, if to prove leaving the village 
before abandonment ; see Ejectment... 


eee eae wee 


——ea —- -——— of advancement in wife’s favour—Fixed Deposit in Bank ia. 


name of husband and wife, payable to either or survivor; see Suit, 
maintainability of ey eee e on 

-— ————— of gift to wife—Money deposited in Bank in the joint names 
of both husband and wife—English Law not applicable in India ; see 
Suit, maintainability of a 

of Law—Person putting his name ider the headiog escriba” 
—Attesting witness ; see Attestation ef ees 

Preventing man from knowing that what he did wes wrong, what is; see 
Murder ie see RA 

Previous decree, effect of not pleading 3 see e Decree 

—— law, when to be considered, in Setec a statu ae ere 
ment making substantial changes ; see Res judicata 

Private defence, right of, exercise of, how proved ; see Charge ... sea 

Probate or lettera of administration, grant of, if canbe revoked—- Adminis- 
trator or executor has nothing further to do but simply to distribute 
legacies ; seg Revocation . 

Proceeding, stay sf Pralaeney ows Falin Act (ii of iid: 
Sec. 18—“Other proapeding’’—‘Any other Court subject to the superine 
tendence of the Court” —Insolvency proceeding pending in respect of the 
same debtor in District Court — Provincial Insolvency Act (III of 1907), 
Secs. 28, 29, 36. e 

Per Curiam : Under segtion 18 of the Presidency Towns Insolvency Act, 
a Judge of the High Court sitting in Insolvemty has nd’ power to stay 
proceedings pending in respect of the same debtor ina District Court 
under the Provincial Insolvency Act, ” A 
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Proceeding—(Contd.) 

Section 18 of the Presidency Towns karay Act is ancillary to section 
17 and to ensure the proper admiNistration of the insolvent’s estate 
among the creditors, power is given to the High Court in its Insolvency 
jurisdiction to stay any suit or other proceedings pending against the 
insolvent before any Judge or Judges of the Court or in any other Court 
subject to the superintendence of the High Court. 

Insolvency proceedings are not included under section 18 of the Presidency 
Towns Insolvency Act and the expression ‘‘other proceeding” refers to 
preceedings in the nature of suits, execution oc other Jegal process. 

“Other proceeding’? in section 29 of the Provincial Insolvency Act, is a 
proceeding in the nature of a suit or a proceeding in a suit itself. 


~ Per Rankin, C. F. and B. B. Ghose, F: Section 18 of the Presidency 
Towns Insolvency Act is addressed to the question of compelling persons 
with aims against the insolvent to prosecute their claims in the Insol- 
vency jurisdiction where this is the proper course, It is not addressed 
to the question of competing jurisdictions in insolvency. Sarat 
Chandra Pal v. Barlow & Co. .. s a ves 


Proper order—Swuit for ejectment and mesne profits decreed by the trial 
Couri—On appeal decree for ejectmoni set aside, but decreas for mesne 
profits allowed ~Latter decree mot appealed from—Whether lower 
appellate Court has jurisdiction fo pass such order. 

In a suit for ejectment and mesne profits the trial Court decreed the sult 
in full, Defendant preferred an appeal against the decree for ejectment 
only. The lower appellate Court allowed the appeal but confirmed the 
decree for mesne profits which matter was not before him : 


Held, that a decree for mesne profits could only be made against the 
trespasserin a suit for ejectment if ejectment was decreed. If on an 
appeal against the decree for ejectment, that decree was set aside there 
could not possibly be a decree for mesne profits. 

The same should be the result ifthe two decrees were passed simultane- 
ously. 


That the decree for mesne profits was nullified by the decree made dis- _ 


missing the plaintiffs suit for ejectment, Hence there was no decree 

which the plaintiff decree-holder could execute as for mesne profits. 
Held further, that the lower appellate Court’s finding regarding decree for 

mesne profits was absolutely without jurisdiction. Bhola Nath 


Majamdar v. Nayab Khan PE ove 
Property, disposition of, by Purdanashin Lady— Burden of nee on those 
supporting her disposition ; see Pardanash in Lady ni see 
— , when said to be attached ; see Limitation see tas 





Prosecution, institution of—Consent or order—Assams Municipal Act (I of 
e 1923); Secs 30, 220-223—Delegation of authority to Vice-Chairman. 

Attentfon of the offiegr who is to give his order or consent to the institu- 

tion of the prosecution in respect of matters coming within the purview 

of sections 220 to 223 of the Assam Municipal Act, should be dfreeted to 
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Prosecution—(Cenfd). i 
ja Ld 
° the person or persons against whom such proceedings are to be 
* instituted. 


Though a general order or consent to proceedings under any of the sec- 
tions 220 to 223 against any person or persons concerned in any of those 
acta may be made or given, on the facts of the present case the order 
that was passed by the Deputy Commissioner and the terms of the report 
on it, precluded the supposition that the Deputy Commissioner meant to 
do anything else than consenting to or ordering the prosecution of the 
petitioner's Gomasta. 

Under section 30 of the Assam Municipal Act, a delegation of authority 
to the Vice-Chairman by the Chairman by a written order, is essential ; 
but if there is no such delegation, an act done by the Vice-Chairman is 
not invalid if done with the express or implied consent of the Chairman 
previously or subsequently obtained. Radha Kishen v. Chairman of 





the Gauhati Municipality wi a sie ds 293 
‘Prosecuto’ meaning of ; see Damages suit for ‘es oe oe 339 
Prosecution, when exists ; se¢ Damages, suit for ces 339 
Prosecutions under Calcutta Municipal Act—Quasi Criminal nature ; see 

Admission ea tee aes bs aah bie 190 
Prosecutor, who is ; see Damages, suit for 339 
Provincial Insolvency Act, Sec. 29—‘Other posede, 3 ser Proceed- 

ing stay of se p i on oe om 298 
— —, Sec. 33—Admission of debt by judgment- 

debtur—Debt, if proved ; see Limitation ie oes se 574 


— 





, Secs. 41, 42 (i) {a)—Receiver’s report— 
Insolvent’s assets not of requisite value—Ingolvent not responsible 5 see 
Absolute discharge ie ái eee ià si 550 
——— (F of 1920), Secs. 41, 42 (1) (a)—insolven?s 

assets not of requisite volue—Absolute discharge when granted. 
An order for absolute discharge of an insolvent by Court, with a bare 

statement that there was nothing in the receiver's report to stand In the 

way of his discharge, without it being satisfied that his assets were not 

of the requisite value from circumstances for which the insolvent could 

not be held responsible is illegal under section 42 (1) (a) of the Provin- 

cial Insolvency Act. Satish Chandra Dutt Chowdhury v. J. N. 

Blades tee vee ve = i a 550 
, Sec. 49, if excludes any other mode of proof of 
debt ; see Limitation w we .= e rg a 574 
(V of 1980), Secs. 49, 33, 78— Mode of proof of 

a debt—Applicatton for execution of decree—Limitation—Aeclusion of 

tims taken by Insolvency proceeding. 
Section 49 of the Provincial Insolvency Act only specifies a simple mode 

of proof of the debt. It does not exclude any other mode of proof. ° 
A debt is proved within the meaning of section 33 of the sgid Act when it 

is admitted by the judgment-debtor in an Insolvency proceeding. 
Under section 78 of the Provincial Insolvency Act a decree-holder gs 
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Provincial Insolvency Acty—(Contdy. 
entitled to exclade the time iatervening between the date of order of 


adjudication of the judgment-debtod as insolvent and that of annulment: 


thereof in computing the period of limitation for execution of decree. 
Krishna Chandra Das v, Jotindra Nath Porial i See 
—, Sec. 78—Decree, execution of ~Time interven- 
ing between date of order of adjudication of judgment debtor as insol- 
vent and that of annulment thereof, to be excluded 3 see Limitation ... 
Provincial Small Cause Cou rt Act, Sch. II Art. 35 (ii)—Action founded 
on negligence of both master and servant ; see Damages, suit for 
Purchaser, if precluded from claiming higher or different right—Property 
described in sale proclamation in a particular way 3 see Presumption .., 
Patni Regulation, Secs. 5 and 6—Putnidar and Zemindar, rights of ; see 
Putni rent one eo 
Putni rent— Transfer of piini P A Liability, mee ceases— 
Regulation (VII of 1819), Secs. 5 and 6—Respective rights of the 
Puinidar and the Zeminder. 
In case Of transfer of putni right the liability of the putnidar under the 
putni Regulation continues till the Zeminder registers the transferee as 











a tenant and has removed the name of the original putnidar. 

The putnidar’s liability for rent does not cease by the deposit of the fee 
by the transferee'and the tender of the necessary security, He must be 
ready if the zeminder refuses to accept the security and register his name 
to follow it by the procedure laid down in section 6 of the putni 
Regulation. 


Sections 5 and 6 of the Putni Reg ulation, read together, indicate that the 
Putnidar has the absolute right of transfer; but the zeminder has the 
tight to refuse to recognise the transfer and hold the putnidar liable 
under the obligation created by the contract until the transferee gives 
substantial security which is accepted by the zeminder or which he is 
compelled by the Civili Court to accept. Tinkarl Mukherjee v, 
Maharaj Kumar Mohima Niranjan Chakrabarty 

Putnidar, if can excavate the soil for bricks, causing substantial damages to 


the lands leased ; sse Putni lease... “i sie 
Putnidar’s liability, when ceases —Tr ansfer of putni intereat 3 see Potni 
rent . 
Question of fact—Enteies in jumma-W asbil-Baki—Q westion whether revenue 
payment in arrear ; see Document on 


Railway Administration, fiability of~Risk Note, not applicable —Coatract 
Act, Secs. 151, 152, 162 3 see Damages, suit for ase oa 
——-— Administration, Hability of, how determined—Rigk Note, not 


applicable ; see Damages, suit for ens tee s 
——— Company allowing person to cross the line otherwise than by level 
crossing—Care ; see Damages, suit for ise 


—~- — Company, duty*cast upon,*by statute ; see Damages, suit for a 
——— Company, liability of Omission on the part of driver to whistle ; 
see Difinages, suit for ... és on 
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Railway, line, fencing of ; see Damages, suit Sor » ... 
*Raiyat at fixed rate, interest of, if jote ; see Presumption sa 
Refulations III of 1793 and II of 1805— Adverse possession, effect of 
Acquisition of title ; sae Limitation ... ra 
mma mee TY Of roio, effect of—Nonliabillty al Birbhum Ghatwali 


tenure from sale in execution of personal decree against the Ghatwal ; 
see Ghatwali tenure a és so 


eee ann emae WITT oF 1819, Secs. 5 &6 a. one 
Rejection of claim petition, when not a ground for running of limitation 
under Sch. I Art 11 (i) of the Limitation Act 3 see Limitation re 
Renewal of lease, covenant for—Specific performance of contract to renew 
lease for a part of the demised premises see Specific performance re 
Rent recovery of, right to, issue as to—Rent payable in future; see Res 
judicata ose a 
Representative sult —Civil Procedure Code (Act V of 1908), O. 1 R, 8— 
Admission of defendan? s plea by some of the plaintiffs. 
Under order 1 rule 8 of the Code of Civil Procedure, the necessary con- 
ditions are that there should be numerous persons having the same 


interest in one suit and some of them has obtained the permission of the 
Court to sue on their behalf, 


ves an 


eee oot 


The two original plaintiffs brought a suit for recovery of rent from the 
defendants in respect of some lands which they held and which belong- 
ed to the village deity. - They were entitled in the name of the village 
community to realise the rent payable to the Thakur. The entire village 
community included the defendants also and was the shebait ofthe 
Thakur. They appointed these two plaintiffs for collectlag rent due to 
the Thakur. The rent was claimed from the defendants at Rs. 25-888 
a year. The defendants admitted it to be Rs, 14-4 as. Sometime after 
the institution of the suit, 18 villagers applied to be added as plaintiffs, 
and they were so added. These added plaintiffs admitted the defen. 
dants’ case and the rate of rent mentioned by them. It was contended 
that as some of the plaintiffs supported the defendants’ case, the original 
platntiffs lost their representative charatter, and could not maintain a 
suit under O. 1, R. 8 of the Code of Civil Procedure : 


Held, that the admission of the added plaintiffs did not take away the 
representative character of the plaintiffs at the institution of the suit: 
Purna Chandra Khan v, Nalini Kenta Khan e i 


Res judicata—Civi! Procedure Code (Act V of 1908), ° Sec, 11—Errone- 
ous aécition—Sacond appeal—Bengal Tenancy Act (VIIE of 1885) Sec. 
1§3—Amount claimed in the suit. 


A decision whether on a question of fact or of law, if given by a compe- 
tent Court, will be res judicata in a subsequent suit between the same 
parties or their representatives if the same question was r@ised. b 
does not matter whether the decision previously given was, according 
to a latet decision in another suit, erroneous as a proposition of law. 
Section 11 of the Code of Civil Procedure will always operate as res 
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Res judicata—(Conid,) a 
judicata irrespective of the decision being erroneous which had not ° 
been set aside by a superior Court Qn appeal. . 
The object of the doctrine of res judicata is not to fasten upon parties 
- special principles of law as applicable to them issterse, but to ascertain 


their rights and the facts upon which these rights directly and substan- 
tially depend; and to prevent their ascertainment from becoming 
nugatory by precluding the parties from reopening, or recontesting 
that which has been finally decided. i 

The Full Bench entertained and decided the question of jurisdiction, 
though not taken at the hearing of the second appeal before the Divi- 
sion Bench. i 

The claim in the suit was (a) for arrears of rent for 4 years at Rs. 16 per 
annum, i.e. Ra. 64, (b) cess for 4 years of at 8 annas, per annum i.e. Rs. 
2 and (c)interest on rent in arrear, as based on agreement in the Kabu- 
liat, at 75 percent per annum i. e. Rs. 108-2 as. making a total 
claim of Rs, 174-2 as : 

Held, that the second appeal was not barred under section 153 of the Ben- 
gal Tenancy Act as the amount claimed in the suit was more than 
Rs. 100. g 

That as both rent and interest were fixed by contract, the claim for inte- 
rest must be made in the one suit. 


In a Kabuliyat executed in 1880 by A in favour of the predecessor of the 
plaintiffs it was agreed that interest on rent In arrear would be paid at 75 
per cent per annum. In 1893 the plaintifs predecessor caused the rai- 
ati holding to be sold in execution of a decree for rent and it was porcha- 
sed at auction by the defendant’s father. In 1915 he (the plaintiff's prede- 
cessor) brought a suit against the present defendant for rent and for in- 
terest thereon at the rate of 75 per cent per annum on the basis of the 
Kabuliat of 1880, That suit was contested. It was decreed, the Munsiff 
holding that there was no obligation upon the landlord to specify in the 
sale proclamation the rate of interest stipulated for in the event of 
rent falling into arrear, that asthe Kabuliyat was executed before the 
passing of the Bengal Tenancy Act the partles were bound by the con- 
tract and accordingly the plaintiff was entitled to get the interest 
claimed. No appeal was taken from that decision. 

The plaintiff purchased the superior interest in 1920 and the present sult 
was brought in 1924 fog recovery of rent with interest on arrears of rent 
at the rate of 75 per cent per annam ; 


Held, that the decision of the Munsiff in the suit of 1915, who being 
competent to decide the present suit, operated as res judicataon the 
question as tarate of rent of 75 per cent, per annum: Tarini Charan 
© Bhattacharjee v. Kedar Nath Haldar as se as . 337 
Res judicata—Civil Proc8dwre Code (Act V of 1908), S. 11 Hxplanation 
Viand S. ga—Interpretation of statutss—Previous state of the law—— 
Intentigfe to abolish substantive rights—Previsiens of S. 92, Civil Pre- 
e 
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Paar. 
Resjudicata—(Conid.) ; $ 
is cedure Code, mandatery—Suit net claiming any relief specified in Sub- 
© Sec. (1) of S. ga— ‘Suck further or othgr relief” in clause (h) of S$ 
92 (1), construed ejusdem goneris—Relief against third partits, i ¢. 
Strangers to the trust— Prayer for declaration that the property is wakf 
—Rule of res judicata in representative suiis—Compromise decres— 
Amendment of plaint withoxt Advocate General’s sanction, effect of. 

It is a sound rule of interpretation to take the words of a statute as they 
stand and to interpret them ordinarily without any reference to the 
previous state of the law on the subject or the English law upon which 
it may be founded; but when it is contended that the Legislature inten- 
ded by any particular amendment to make substantial changes in the 
pre-existing law, itis impossible to arrive at a conclusion without con- 
sidering what the law was previously to the particular enactment and 
to see whether the words used in the statute can be taken to effect 
the change that is suggested as intended 

In an enactment dealing merely with procedure (as for instance, the 

Code of Civil Procedure), an intention to cut dowa or abolish existing 
substantive rights must be clear and manifest, and will not be lightly 
inferred, - 
The Legislature has not enacted that all suits founded upon any 
breach of trust for public purposes of a charitable or religious nature, 
irrespective of the relief sought, must be brought in accordance with 
the provisions of S. 92, Civil Procedure Code. On the contrary, the 
intention of the Legislature clearly was that only suits claiming any 
of the reliefs specified in Sub-Sec, (1) should be instituted in confor- 
mity with the provisions of s. 92, Sub-Sec. (1), 

Under the Code of Civil Procedure, 1877 as wellas the Code of 1882, 
the question had arisen whether S. 539 was mandatory and therefore 
all suits claiming any relief mentioned in S. 539 should be brought 
as required by that section or whether the remedy provided by S. 539 
was in addition to any other remedy that existed under the law for 
the redress of any wrongful actioa in connection with a public trust 
of a charitable or religious nature. Such rights, when claimed on be- 
half of the publicor any section thereof, had been held to be capa- 
ble of enforcement by a suit under S, 30 of those Codes (now repla- 
ced by Order 1, Rule 8); and it had also been held that private 
persons who had individual rights under such trusts could bring 
suits to enforce such individual rights by an orditfary suit without 
being obliged to bring a suit of a representative nature, as above 
mentioned. Great divergence of opinion had arisen in India in this 
connection; and Sub-Sec, (2) of S, 92 was enacted by the Code of 1908 
to put an end to this difference of opinion. It accepted and, enacted 
the view which had been taken by the Bombay High Court, as oppo- e 
sed to the view taken by the other High Courts generally, vie, that 
a suit which prayed for any ofthe reliefs mentioned in S. 92 could - 
only be instituted in accordance with the provisions of that section.© 


b64 è THE CALCUTTA LAW JOURNAL. [Von XLVII] « 
` e 
wg Paar, 
Reshudicata—(Contd.) 
The words “such further or other rolief as the nature of the case may _ 


require” inclause (h) of S. 92, Spb-Sec. (1)] must be taken to mean . 
relief of the same nature as clauses (a) to (g) of the same section. 
S. 92 was not intended to enlarge the scope of S. 539 by the addition 
of any relief or remedy against third parties, i. e. strangers to the 

trust. 

In a suit brought under S. 92, a prayer fora declaration that the pro- 
perty in sult is wakf property and not the personal property of the 
defendants, is a prayer for relief not covered by the section. 

Quare, whether the broad proposition enunciated in as explained by 
Vaughan Williams J. in Re South American and Mexican Co. name- 
ly, that “persons instituting a suit on behalf of the public have no 
right to bind the public by a compromise decree, though a decree 
passed against them on coatest would bind the public’ is applicable 
in India to suits of a representative character falling within the pur- 
view of the Civil Procedure Code, 1908, S. 92, as read inthe light 
of S. 11, Explanation VI of that Code. 

Where a plaint ina suit brought under S. 92, Civil Procedure 1908, with 
the sanetion of the Advocate-General, is subsequently amended, e. g. 
by miding strangers to the trust as defendants and by prayers for 
relief not covered by S. 92, such amendments change the nature of 
the suit, which thereupon ceases to be one of à representative charac- 
ter.* Abdur Rahim v. Syed Abu Mahomed Barkat All Shah ... 55 

Res judicata—Zrroneons decision on question of law, if operates as res judi- 
cata—Erroneous decision based on mixed question of law and fact— 
Erroneous decision fellomed in previons suit—Decision as to issue as 
regards general right, 

An erroneous decision ona point of law will operate as res judicata 
betweon the parties for the same cause of action although it may not 
operate as auch in cases where the causes of action are different. 

An erroneous decision based upon a mixed question of law and fact opera- 
tes as res judicata though the decision on the question of law involved 
is erroneous, 

A decision on a question of fact however erroneous it may be, constitutes 
res judicata between the parties to the previous suit. 

If an erroneous decision on a question of law is followed or treated as res 
judicata ina subsequent suit between the parties, such decision is 
conclusive as betwee them, 

An iséue directed to the general right of the plaintiff to recover rent 
at a certain rate constitutes res judicata as to issue raised asto rent 
payable by the parties in the subsequent suit. Sreematt Ayetonessa 


Bibi v. Amjad „AH, ‘ee isd a se eee 184 
Am- bar of—Jurlsdiction—-Waiver see Decree ose w ©) 577 
man a, doctrine ef, object gf; see Res judicata s~ w 327 
———, plea of, not taken—Waiver; seg Decree see on 577 
mmn — O, rule of, in representative suits; ses Res judicata is 55 
ë s 
e 
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Resistance—Attachment of moveable property—aemoval—Fudgment-deb- 

. tor fercibly rescuing property—High Court's General- Rules and Cir- 
“cular Orders, Rule 93 Page 31, Chap. IAlndian Penal Code (Act XLV 
of 1860), Secs. 99, 147, 183— Right of private defence. 

Rule 93 page 31 Chap. » of the High Court’s General Rules and Circu- 
lar orders though inconsistent with the provisions of O 21 R. 43 of the 
Code of Civil Procedure, has the force of law, being sanctioned by the 
Government of India under section t07 of the Government of India 
Act. 

The removal of moveable proporty by the Civil Court peon, with- 
out giving any option to the judgment-debtor to provide safe custody 
for the property, is illegal. Hence the subsequent taking back of the 
said property by the judgment-debtor does not constitute any offence 
under sections 183 and 147 Indian Penal Code and section 99 Indian 
Penal Code does not operate asa bar to the exercise of the right of 


private defence of the property. Ahmed Sheik». The Emperor 288 
Resolution appointing liquidators and imposing restrictions on their stata 

tory powers see Agreement for amalgamation "m 436 
Resulting trust in favour of settlor—Voluntary conveyance of property 

without any declaration of trust; see Suit, maintainability of ais 119 


Revislon-——Civil Procedure Code (Act V of 1908), Secs. 115, 151—Swit 
dimissed—Restoration—Inherent power of Court—Hxercising juris- 
diction net vasted in Court. 

Section 151 of the Code of Civil Procedure cannot be Invoked for the pur- 
pose of restoring to the file a suit which has been dismissed. 
The Court exercises a jurisdiction not vested init by law by restoring 
under section 151 of the Code of Civil Procedure, a suit dismissed with- 
out adjudication. Umesh Chandra Manna v. Amar Nath Jana 596 

Revocatlon—indian Succession Act (XXXIX of 1925), Sec. 263—' Just 
cause’—‘Useless or inoperative —Administrator nothing to do but to 
distribute Legacies, 

A grant of probate of letters of Administration cannot be revoked on 
the ground that the administrator has nothing further to do but sim- 
ply to distribute the legacies. 

A grant does not become useless or inoperative if an administrator is 
acting under the grant and is capable of doing s0, 
Maladministration by the administrator is not a just cause for revoca- 
tiou of the grant. Srish Chandra Choudhury v. Bhaba Tarini 





Devi ie ae ve ove pice ies 26a 
Right, existing substantive—Inteation to cut down or abolish—Enactment 
dealing merely with procedure 3 see Res judicata one i 55 
of private defence, exercise of, how proved; see Charge. vs 138 
Risk Note, Form B, construction of—Robbery, gos of; sse Damages, 
stio ose ee om see “e 3a 
» Form B, nature of see Damages, suit fa ors 37 


-Rule 93, page 31, Chap. 1 of the High Court’s General Rules and Circular 
ers, if law—Civil Procedure Code, O. 21 R. 43; ses Resistance 288 
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Sale—Publishing or conductingagBefgal Tenancy Act, Sec, 153, Explana- 
tion ; see Appeal Ms oes as sa T ` 581 
Sale deed—Agreemeni by vendee & recovery—Oplion exerciseable by `° 
vendor or his heirs or assignt—Death of vendor—Assignesent of benefit 
of contract by vendor's son in favour of ttranger—Assignee’s suit for 
specific performance— Standing offer” or ‘completad contract.” 

On the 27th January, 1891, one Venkata Subrahmanya Ayyar (hereinafter 
called the vendor), on behalf of himself and his son Krishnasami Ayyar 
(then a minor), sold the village of Siyatti, being the property in suit, to 
one Venkatapathi Naidu (hereinafter called the vendee) for a considera- 
tion of Rs. 10,000. On the same day the vendeo executed a registered 
‘counterpart document,’ by which he agreed to reconvey the village for 
the same consideration of Rs. 10,000 if the vendor made an application 
for that purpose in the month of Axi thirty years later. The material 
terms of the ‘counterpart document’ were as follows :— _ 

“As I have this day purchased absolutely for Rs, 10,000 the entire village 
of Siyatti which belongs to you, I shall again convey to you the said 

ca village after a period of thirty years from this date, i.e. in the Ani 
cultivation season of the thirtieth year in case you wish to have the 
village again, and on your paying the said sum of Rs. 10,000 to me,” 

With regard to this document, the Privy Council-coneurred with the High : 

Court in holding that although the name of the vendors son was not 
mentioned in it, it must be treated as having been executed by the 
vendee in favour of the vendor and his son, inasmuch as “the deed of 
salo was executed by the vendor on behalf of his minor son as well as on 
his own behalf, and the counterpart document was obviously intended 
to give the right to call for a reconveyance of the property to the persons 
who'were parties to the deed of sale.” 

The vendor died in 1899, leaving Krishnasami Ayyar, his only son, surviv- 
ing him. , By a deed dated the 12th May 1910, Krishnasami Ayyar sold 
the said village of Siyatti to the plaintiff, and also executed an assign- 
ment in plaintifi’s ‘favour of his right to the benefit of the ‘counterpart 
document.’ 

The vendee died in or about the year 1919) and the defendants were bis 
sons and heirs. 

The month of Antin tho goth year from the date of the ‘counterpart 
document’ corresponded to the 14th June to r4th July 1920, and the 
plaintiff on the agth June 1920 intimated to the defendants (sons of the 
deceased vendee) that as assignee from Krishnasami Ayyar (the vendor's - 
son) he was entitled to the reconveyance of the property in suit, at the 
same time tendering tho stipulated sum of Rs. 10,000. On defendants’ 
refusing to receive the money, the plaintiff filed the present suit for 
specific petformance of the ‘counterpart document.’ : 

Held, (affirming the High Court) that the plaintiff was entitled to succeed. 

It was not a case of & mere ‘Sanding offer’ by the vendee; on the con- 
trary, there was on the 27th January 1891 @ completed contract between - 
the vendee of the one part and the vendor and his son of the other part, 
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Sale—(Contd ). * 
by which the vendee undertook for consideration to reconvey the property 
if the other parties to the contract (viz, th@ vendor and his son) offered 
to purchase the samo at the time stated and for the amount mentioned 
in the “counterpart document,” and the benefit of the contract aforesaid 
could be validly and effectually assigned even to a stranger such as the 
plaintiff. 

Their Lordships repelled the contention that the optlon created by the 
“counterpart document” could be exercised only by the vendor and his 
son personally, Takiog the terms of the contract and the surrounding 
circumstances into consideration, they held that the option could be 
axercised by the above-mentioned two persoas or by their heirs or assigns. 
Sakalaguna Nayudu v. Chinna Manuswami Nayaker ies 
proclamation—Property described in a particular way—Purchaser, if 
precluded from claimiag higher or different right ; see Presumption u. 
Second appeal, if maintainable—Suit for mesne profits—All the trespasaers 





not made parties ; see Appeal if maintainable = 
Security, ‘sufficiency of—Lower Court wholly wrong in exercise of Jaien s R 
“see High Court's power of interference Suo Moto te T 
Settlement—Conversion of dry to wet crop—Levy of enhanced assessment ; 
see Assessment si wn we oe 





of a disputed claim —Parties or persons claiming under them, if 

ean deny, ignore or resile therefrom ; see Limitation Rr 

of disputed or doubtful claim, nature of ; see Limitation 

of disputed claim, stranger, when bound ; see Limitation ag 

of doubtful claim—Parties or persons claiming under them, if 

can deny, ignore or resile therefrom ; see Limitation vr aes 

-—— of doubtful claim—Stranger, when bound ; see Limitation au 

Shareholder, if can raise a general objection to every vote tendered ona 
poll in favour of the resolution appointing liquidators and imposing 
restrictions on their statutory powers; see Agreement for amalga- 
mation “ee tes Nee 














Shareholder’s right of speech at a Company’s general meeting; see Agree- 
ment for amalgamation E i sae 
Single Judge, judgment of, dated 4th April, 1928, sitting in ‘eeoHd Appeal 
from a decree passedina suit instituted on the 7th October 1920—~ 
Letters Patent of High Court (as amended) Cl, 15, coming into effect on 
the 14th January, 1928 —Certificate refused ; see Appeal, if lies 
Sonthal Parganas Rural Police Regulation, 1910, effect of—Non-liabi- 
lity of Birbhum Ghatwali tenure from sale in executlon of personal 
decree against the Ghatwal ; see Ghatwali tenure tos 
Specific performauce—Specific Relief Act, (I of 1877), Sec. 17—~Specific 
perjarmance of part of contract—Covenant for renewal of lease— Specific 
performance of contract to renew lease for a part ZA the demised 
promises. 
A lease was granted on 6th June, 1831 by the appellant’s predecessor-in. 


~ title to one Francis Schuler, of a piece of land measuring acres 4.10,¢ 


° a 


436 


436 


150 
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Specific performance —(Conid)e °? 

for the term of 99 years, atthe yearly rent of Pagodas6, F. 37, 
C 25. The lease contained (interezlia) the following covenant :— 7 

“That he the said Francis Schuler, his heirs, executors, administrators or 
assigns fulfilling the covenants and agreements hereinbefore contained 
and on his part to be performed and yielding and paying at the end and 
expiration of the aforesaid term of ninety-nine years unto the said 
United Company, their successors or assigns, the full and just sum of 
Too pagodas current money of Fort St. George, then this lease shall and 
may be renewed for a further term of ninety-nine years upon such terms 
and conditions as shall be judged reasonable.” 


By virtue of various assignments by the sald Francis Schuler and by divers 
other persons the whole of the property comprised in the lease became 
vested in the respondents in the year 1907. Subsequently, in 1914, the 
respondents conveyed to the Cochin Club a portion of the demised lands, 
amounting to 3 acres, 34c.,and the respondents thereafter were in 
possession of 1 acre, 10 c, only of the lands demised, On the termina, 
tion of the said lease by efflux of time on 6th June 1920, the respondents 
brought an action (without, however, impleading the aforesaid Cochin 
Ciub) for spetific performance of the covenant for renewal contained in 
the said lease, alleging that they were entitled to a renewal for 99 years 
as regards the whole of the demised premises or, alternatively, as 
regards the part still retained by the respondents (namely, 1 acre, 10 c). 


The High Court of Madras (held that the respondents were entitled to 
claim a renewal in respect of the part of the leasehold premises then 
remaining in their occupation, but notin respect of any other part. > 
Krishnan J,. on the other hand, was of opinion thatthe covenant of 
renewal was indivisible and could not be enforced at the instance of the 
respondents alone, 


On appeal to the Privy Council, their lordships held, on a proper construc- 
tion of the covenant for renewal, that the respondents were not entitled 
to claim a renewal of the lease in respect of the small plot in their 
possession, the owners of the remainder of the demised premises 
(namely, the Cochin Club) not being parties to the sult or making any 
claim to such renewal, The covenant In question contemplated a 
renewal of the lease as a whele, that is to say, in respect of the promises 
as a whole, and there was no contract to renew the lease for a part of 
the premises. Undet the circumstances, it became unnecessary for their 
Lordships to decide whether section 17 of the Specific Relief Act, 1877, 
barred the enforcement by specific performance of a part of the contract 
to renew. The Secretary of State for India in Council v. Volkart 


Brothers , we os e e 431 
Shacific performance of contract to renew lease fora part of the demised ° 
premisas—Covenant for renewal of lease ; see Specific performance 431 
—-— Relief Act, if a code; zee Contract ‘rè oes see 451 
Specific Relief Act, Sec, 12—Contract for sale of immoveable property— 
e> 
® 
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Specific Relief Act—(Conid). * 2 

: Continuous readiness and willingness to perform contract 5 see 
Contract ‘ae <i eel Pre 451 

— , Sec, 19, , Explanation to, a Dandi from English 
Law ; see Contract ès ee Me vee 451 
— ——, Part II Chap. I] ; see Contract we ane 451 

Statute, construction of—Previous law, consideration of—Amendment 
making substantial changes ; see Res judicata a seh bos s5 
, construction of : see Res judicata vee 55 

Stridhan—Gift of immovable property by husband to wile, Mitakshara 
School ; see Hindu Law See Re ase ies 106 
Strike, meaning of ; see Damages, suit for its ise 37 


Substitution of legal representative—Suit by Firm—One of the plaintiffs 

died pending suit—Final decree in mortgage suit; see Mortgage 

suit tee eos see 357 
-———~ of legal representative, application for, to the ee of aister, 
a mere defect in procedure, which can be waived ; see Decree, execu- 





tlon of te vee ees 23 
—— — of legal representative, if E E T IAEA suit it by Fitm— 
Death of plaintiff after compromise decree ; see Mortgage suit a 357 


Sult—Declaration of title—Suit, iJ maintainable—Civil Procedure Code, 

Sec. 47, O. 21 R. $8—Applicability of. 

In acase where the defendants obtained a decree against the plaintiffs’ 
father and executed it agalost the plaintiffs as his legal representative 
and took possession of the property in execution of the decreas, and 
afterwards the plaintiffs brought the suit against the defendants for 

” declaration of their title to the very property alleging that they never 
got it as legal representatives of their father but from their maternal 
gtandfather. 

Held, that this isa matter which the plaintiffs ought to have urged ia the 
execution proceedings as a matter falling under Sec. 47 C, P. C. 

When the judgment-debtor or the representative impleaded in the execution 
proceedings claim aright inthe property on his own behalf though 
under a different right Sec. 47 C. P, C. applies, but when he claims it 
as the property of another person on behalf of that other person O, 21 
R. 58 applies. Naida Bashi Manjhi v. Rajendra Chandra 
Mala ma sé ‘és oe ‘ive P 551 

Suit by benamidar—Senzficial owner net party—Hfect of —Foint ‘piles: 

sion—No evidence as to the extent of sharés— Presumption. 

A suit bya benamdar for declaration of title and recovery of possession 
without making the beneficial owner a party, is maintainable. 

So long as a benami transaction does not contravene the provisions of law, 
the Courts are bound to give it effect. A benamidar has no “beneficial 

"interest in the property or business that stands in his name; be 
represents the real owner and is a mere trustée for him.° 

Where two persons jointly possess any land and no evidence forthcomes as 


to the extent of their shares ; % . 


e 
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Held, the presumption will be that they possess in equal shares. Sm. . 
Afiran Bibi v. Narimtulla Saha `. os we ‘ai 135 

Sult for damages for malicious p rosodution -Pronecatioa not entirely mala 
- fide ; see Damages, suit for ies we as a 339 


—, for malicious prosecution and defamation, maintainability of—Criminal 
Procedure Code, Sec. 195, application under, registered but subsequently 
ejected ; see Damages, suit for ee 339 

——, maintainability of—Civil Procedure Code (Act V of Hen: See. rlo— 
‘Substantial question of law’—Veluniary conveyance of propetty—Gift 
to a wife, when presumed—Fixed deposit in Bank in name of husband 
and wife, ‘payable te either or survivor'—No presumption of advance- 
meni in wifes favour—Rule of English law departed from—Partial 
partition, when allowed. 

A substantial question of law, within the last clause of section iro, of the 
Code of Civil Procedure, 1908, does not mean a substantial question of 
general importance, but a substantial question of law as between the 
parties in the case involved, 

The general principle of equity, applicable both in England and in India, 
is that in the case of a voluntary conveyance of property by a grantor, 
without any declaration of trust, there isa resulting trust in favour of 
the grantor, unless it can be proved that an actual gift was intended, 
The exception made in English law (viz. that a gift to a wife is presumed, 
where money belonging to the husband is deposited at a Bank in the 
name of a wife, or where a deposit is madein the joint names of both 
husband and wife), has not, however, been admitted in Indian law under 
the different conditions which attach to family life, and where the social 
relatlonships are of an essentially different character. 

One Teku Ram, on the 17th May, 1919, opened a fixed deposit account 
for Rs, 100,000 with the Alliance Bank of Simla, in the name of himself 
and his wife, Msst. Gujri, “payable to either or survivor,’ The recelpt 
of the Bank wasin the following terms :—‘‘Received from L. Teku 
Ram, house proprietor, and his wifo, Bibi Gujri, payable to either or 
survivor, rupees one lakh only, as a deposit, bearing interest at 5} per 
cent per annum, requiring twelve months’ notice of withdrawal and 
subject to the general rules of the Bank with respect to such deposit,” 
Teku Ram died on the 20th May 1920, After his death, the deposit 
was renewed for a further period of one year in the name of Msst. Gujri 
alone. On the 14th Miy 198: at the instance of and under her express 
instructions, the principal and interest of the deposit were paid out by 
the Bank to one G. : 

It was admitted that the money deposited in the Bank was at the time of. 
deposit the property of and belonged to Teku Ram, who had mayne it 

© from his own resources : ; ý 

Held, applying the priaciple laid, down by the. Privy Council that in 
such a case there was under the general law in Indla (differing, in this 
respect, &com the English law) no presumption of an intended advance. 
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. ment in favour of Msst. Gujri, the wife of Teku Ram. The sum deposited 


* did not become her sole property by gjft or otherwise, but was the 
property of Teku Ram and belonged to his estate, as the person who 
originally supplied the money, and remained at his disposal at the date 
of his death. 

The ordinary rule of Hindu Law undoubtedly is that there cannot be a 
partial partition, but this rule is clastic, and has in several cases been 
departed from, if there is no inconvenience in a partial partition, apart 
from a final partition of the whole of the joint properties. Guran 
Ditta v. Ram Ditta ... fis 1 aes 119 

——, maintainability of—Criminat Procedure Code, ‘ec, 195, application 
under, registered but subsequently rejected—Suit for malicious prosedus 


tion and defamation ; see Damages, suit for i 339 
——, maintainability of—Estoppel—Acquiescence ; see Pceaphics, suit 
for fon aes ane ose ie wwe 158 


——, if maintainable—Suit against one ` of the wWrong-doers—-Suit for mesne 
profits—Judgment in favour of plaintiff unsatisfied—Suit against other 


wrong-doers ; see Appeal, if maintainable aes on on 350 
———~, if maintainable—Snit by Benamidar for declaration of title and recovery 
of possession—~Beneficial owner not a party ; see Suit by Benamidar sm 135 
—— by Benamidar for declaration of title and recovery of possession, if 
maintainable beneficial owner, not a party 3 see Suit by Benamidar =... 135 


—— for ejectment, if maintainable—Transfer of portion of non-transferable 
occupancy holding—Partition under Estates Partition Act—Portion 
transferred, full to the share of one of the co-sharers; see 
Ejectment... ore 347 

—— for ojectment and mesne profits decreed by trial Court—On ipil 
dectee for ejectment set aside, but decree for mesne profits allowed— 

Latter decree not appealed from—Whether lower Court has jurisdiction 


to pass such order 3 see Proper order ae ai 387 
—— for mesne profits—-Remedy of person wronged—Party defendants ; see 
Appeal, if maintainable ise we ves i 350 


——~ for specific performance of a contract for sale of immovable property— 
Pending suit, plaintiff announced he was unwilling or not ready to per- 
form the contract on his pert—Damages ; see Contract tes 4st 
Summons case—Assam Labour and Emigration Act (VI ef 1901), Secs. itd, 
21g—Criminal Procedure Code (Act V of 1898), Sec. 242—Hmigra- 
tion—Recrudiment—Abetment of recruitment— Distinction. 
An offence under section 164 read with section 213 of the Assam Labour 
and Emigration Act is an offence relating to a summons case and sec- 
tion 242 of the Code of Crimina! Procedure is applicable to the trial of 


such a case, e 
The process of emigration is entirely different from the process of e 
recruiting. . s 
The process of recruiting must terminate before the process of emigration 
begins. 3 a . 
e 
d 
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Summons case—(Conid.) e? 

A complaint was lodged against the accused, an agent ofa Company, who 
are forwarding agents of tea laboungrs recurited in different parts of 
India, to the effect that he assisted and caused to emigrate certain coolies 
in contravention of the Assam Labour and Emigration Act. The accused 
was tried under section 164 read with section 213 of the Act. The case 
put forward against him was that he assisted in the emigration of those 
coolies in contravention of law. The Magistrate convicted him holding . 
that he abetted the illegal recruitment of coolies with full knowledge 
that the recruitment was illegal : 

Held, that there was no proper trial of the case against the accused. 
Ashita Ranjan Bose v. The Emperor tee ee PA 92 

Talabei-ishad, when absolutely necessary ; see Pre-emption ... a 548 
Talaqdari pottah—Consiruction of—Assessment of Gevernwent revenue, 
Held, on the construction of the talugdarl pottah granted to the plaintiff's 
predecessor in title, that the lands appertaining to an estate belonging to 
the plaintiff were rightly assessed to Government revenue ona_ basis 
other than that contained in the said pottah. The Secretary of State 
for India in Council v. Parbati Charan Shaha oo ws 163 
on , construction of—Ass essment of Government revenue ; see 
Taluqdari pottah ee is s 163 
Tenant, if can question the sale—Execution sles Parca of two different 
non-transferable occupancy holdings—Possession of whole of the lands 
of the two tenancies not taken through Court ; see Possession, suit 
for sae isa a war +e rr 546 
executed separate Kabuliyat in favour of a co-sharer landlord ; see 
Rent, enhancement of —... weet ana 590 
Testimony given in a Court of justice ; see e reluata os an 473 
Time, exclusion of—Provincial In olvency Act, Sec. 78—Date of order of 
adjudication and that of annulment thereof ; see Limitation 574 
Title by adverse possession—Land lable to frequent diluviation by river 
action 3 see Ejectment oe er. I 
»— by prescription—~Land liable to frequent diluviation by tee action 3 see 
Ejectment sue ome 1 
Transfor—Ostensible piu trinir of Beris Act av of 1882), 
Sec. ¢I—Reasonable care’—Consiructive notice—~Partition—Interest of 
one subordinate to others—Co-sharer. 
A co-shater in joint property cannot by dealing with such property affect 
the interest of the other co-sharers therein, 
There can bea partition between parties the interest of one of whom is 
subordinate to that of the others, 
Section 41 of the Transfer of Property Act which was founded on the 
e dictum of thefudicial Committee, requires the following conditions for 
its application : (@) that it was by consent, express or implied, of the 
persons claiming titfe that ano®her porgon is held out as the ostensible 
owner of such property ; (b) that such ostensible owner transfers it for 
e valuablf consideration : (c) that the transferee has acted in good faith 
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* and has taken reasonable care to ascertain that the transferor had power 
to make the transfer. ° 


The expression ‘reasonable care’ means such care asan ordinary man of 
business ora person of ordinary prudence would take and it is not 
enough to assert generally that enquiries should be made or that a pru- 
dent man should have made further enquiries but some specific circum- 
stances should be pointed out as the starting point of an enquiry which 
might be expected to lead to some result. 

The cases in which constructive notice has been established, resolve them- 
selves into two classes : frst cases in which the party charged has had 
actual notice that the property in dispute was, in fact, charged, encum- 
bered, or in some way affected, and the Court has therefore bound him 
with constructive notice of factsand instruments to a knowledge of 
which he would have been led by an enquiry after the charge, incum- 
brance, or other circumstances affecting the property of which he had 
actual notice ; and, secondly cases in which the Court has been satisfied 

. from the evidence before it, that the party charged had designedly 
abstained from enquiry forthe very purpose of avoiding notice. The 
proposition of law upon which the former class of cases proceeds, is not 
that the party charged had notice of a fact or instrument, which in truth 
related to the subject in dispute without his knowing that such was the 
case, but that he had actual notice that it did so relate. The proposition 
of law, upon which the second class of cases proceeds, is not that the 
patty charged had Incautiously neglected to make enquiries, but that he 
had designedly abstained from such enquiries, for the purpose of avoid- 
ing knowledge, a purpose which, if proved, would clearly shew that he 
had a suspicion of the truth, and a freudulent determination not to 
learn it. If, in short, there is not actual notice that the property is in 
some way affected, and no fraudulent turning aviy from a knowledge of 
facts which the res geste would suggest a prudent mind, if mere want of 
caution, as distinguished from fraudulent and wilful blindness, is all that 
can be imputed to the purchaser, there the doctrine of constructive notica 
will not apply ; there the purchaser will, in equity be considered, as in 
fact he is, a bøna fide purchaser without notice. Macneil & Co. v. 
Saroda Sundari Debi ses PT 374 

Transfer of Property Act, Sec. 28, 30, ellbecaute gift over vold—Prior 
disposition not affected—Deed of settlement disentitling settlor’s son and 
gifting the entire property of settlor’s wife, with gift over, which is 











invalid j see Hindu Law ate eg üs A 106 
» Sec. 41—‘Reasonable care,’ meaning of; ses 
Transfer o oo ae ose 374 
—, Sec. 41, Scope of ; see Transfer a ° 394 o 
i » Ses. 41—Transferee in good faith from ostensible ° 
owner ; ses Award is z s. 418 
Trespass— Transfer of idi traniterable:o occupancy holding—Notico to land. 
lord ; see Ejectment ù ia wae si on e Mae 
e 


Will—Construction of—Clauses of gift irreconcilable—indian Succession 
Act (XXXIX of 1925), Sec. 124—Gift ever~—Re-distribution of terri- 
tory—Hindu Wills Act {XXI of 1870), applicability of 

Re-distribution of terrltorjes would not, by itself, make the Hindu Wills 
Act imapplicable to a place in which it was already in foree. 

Where two clauses of gift in a will are irreconcileable so that they cannot 
possibly stand together, the clause or gift which is posterior in local 


positgpn shall prevail, the subsequent words being considered to denote - 


a subsequent intention. (Hence a will can seldom be absolutely vold by 
mere repugnancy). Therule only applies where the later gift shows 
with reasonable certainty that the testator did not mean tho prior gift to 
take effect according to its terms. The subsequent direction must be 
unambiguous. 

A will constituted the adopted i son Malik of a 12 as. share on the death of 
the testator, entitled thereto in absolute right with powers of gift and 
sale (para. 1), The said 12 as share was described as the share of R. 
out of which on the happening of a contingency, viz., his death without 


issue during adoptive mother’s (A’s) life-time, 11 as. would go to his -. 


nephews (defendants) in equal shares and the remaining 1 anna to A as 
a life ostate (para. 5) ; or on the happening of a difference or . disagree- 


"her maintenance (para. 6): 

Held, that the abs8lute Interdst created in favour of adopted son by the 
fat paragraph of the will was not cut down by the. gift over provided for 
in fàragraph §. . A : 


ment between A and adopted gon, A would geta 1 anna share in lleu of 
e 
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Trial, if vitiated—No prejudite fo accused—Charge, framing of; see ` 

Jurisdiction .., on 1 e w n 534 

—, according to law—Constitutiond right—Accusod of an offence ; see 

Murder ne ges ose eos mat oon 307 , 
Undereralyat, evictlon of—Abandonment ; see Ejectment wis ies 390 
Vakalatnama—Authority of pleader—Bndorsement on vakalatnama, not 

mentioning written authority ; see Mortgage suit ; ris see 357 
Vendor, agreement by, to reconvey—Option exercisable by vendor or his : 

heirs or assigns—'Standing offer” or “Completed Contract” p see Sale 

Deed oes eee ose oo ove ove 125 
Waiver—Defect in procedure—Application for substitution to the Court of 

transfer ; see Decree, execution of ... vee oes tee 23 
———— Res judicata, plea of, not taken ; see Decres-... sae a 577 
——~, if can confer jurisdiction on Court 3 see Decree, execution of see. 23 
Whistle, failure to—Negligente, evidence of ; see Damages, suit for e 45 
Whistling by driver, omisslon—Liability of Rallway Company; see 

Damages, suit for eee ces “aa sie sae 45 
Wife voluntarily iiving apart from her husband, disentitled to maintenance g 

see Hindu Law Gay re a ote: aaa 171 
Wife’s power of alienation over immovable property—gift given by hushand— 

Mitakshara School ; see Hindu Law ia ise oes 106 
‘Wilful neglect? meaning of—Risk Note, Form By see Damages, suit for 32 
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Will—(Conid.). ey 
Evon if the testator meant that in the event of the adopted son, who would 
take an absolute interest, failing to dispose of it or part of itand dying 
issueless and within the life-time of A, the 12 as should be divided 
s between A and the nephews, the provision as to gift over was void as 
formulating a law of succession unknown to Hindu Law. 

If no absolute interest was created in the adopted son, under section 124 of 
the Indian Succession Act the distribution was to take place on testator’s 
death and the gift over was inoperative, Satya Ranjan Roy ». 
Annapurna Dasi vee aoe? oe sae Max 

Witness, credibility of —Finding of fact—Privy Council ; see Damage os 
Wrongedoers acting under a bøna fide claim of right—Contribution 


inier se ; see Appeal, if maintainable one coe tue 

s joint, in tort, liability of ; see Appeal, if maintainable iii 
paneer 

e 
« 
° 
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ERRATA. 


Page 46 Line 13 for “Varying the eee read ‘Varying of the 
obligation.” . 
Page 328 Line 8 for “Rs. 10-82 sa” read ORs, 108-3 as.” 
Page 328 Line 31 for “rate of rent” read “rate of interest.” 
Page 3 358 Line 12 for “stated” read ‘‘abated” 
Page 583 footnote for “(rgos) I. L. R. 32 Cale. 957 ; 1 C. L. I. a55” 
read, (1905) I, L, R. 32 Cale. 957 ; 1. C. L, J. 476.” 
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MISTAKEN IDENTITY.* 


The well known “emerald case” (Phillips v, Brooks [1919] 2 
K. B. 243) raised a point of great importance in contract law, pre- 
senting as it did a fundamental question of consensus ; and it 
aroused the greater interest because, while the facts were common 
place enough, the problem had never arisen nakedly in any pre- 


. vious English case. 


Familiar though the ground is, it may be well, for present pur- 
poses to state shortly the ground of the decision. 

Cundy v. Lindsay, [1878] 3 App. Cas. 459 has long been the 
classic ‘example of a contract, or apparent contract, void for 
error in persona. X is prepared to deal with Z, whom he knows and 
trusts ; Y, a person whom X has never seen or heard of, represents 
himself by ingeniously misleading correspondence to be Z ; X sells 
goods to Y believing him to be Z. There is no contract, because 
there is no consensus ; Y obtains no title, and the purchaser from 
Y therefore obtains no title either, and in dealing with the goods he 
commits a conversion as against X. That has now become an ele- 
mentary proposition both in contract and in tort; and it is sometimes 
added, though with doubtful accuracy, that this particular kind of 
fraud what may be called ‘impersonation at a distance’—is the 
only kind which renders a contract void ad initio, 

But if Y commits the same fraud, not ‘ata distance’, but by 
presenting himself in person to X? In this case, of course, it 
must be assumed that Z, whom Y represents. himself to be, is 
known to X only by reputation, not by the evidence of the senses. 
X honestly, and perhaps reasonably, believes Y to be Z, and on that 
basis sells and delivers goods to Y in consideration of a cheque forged 
inthe nameofZ. Here there is certainly mistake ; but mistake 
does not avoid contract unless it is fundamental ; and X’s mistake 
it is said, is not so fundamental as to destroy all consensus. He did 


e 
*From the Law Quarterly Review—~Vol. XLIV, oN 173, page 72 . 
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“(so it is found as a fact) degire end intend to contract with the per- 
son, Y, physically and actually present to him; it cannot therefore 
be said that there wasa complete absence of agreement that, if 
words employed in Cundy v. Lindsay, ‘his mind never,rested on,’ Y. 
The contract, therefore, is voidable only, and third persons dona- 
Jide acquiring rights in the goods through Y may obtain a better 
title than X. Such, it is hoped, is a fair statement of the doctrine 
of Phillips v. Brooks. 

The distinction is admittedly fine, and has always caused doubt, 
though not necessarily dissent, in a good many minds. While the 
substantial justice of the decision in Philips v. Brooks may be 
defended or applauded, it has never been easy to see how there 
can be any real consensus in the mind of X when he deals with Y, 
whether ster absentecs or inter praesentes, in the belief that Y is'Z, 
the personality of Z being essential to the contract. Text-writers 
have been divided on the subject. I observe that in the most 
recently published treatise on Contracts, the high autho- 
rity of Sir John Salmond, which unhappily .comes tous posthu- 
mously, leans strongly again st the doctrine. ‘The distinctiori so 
drawn, writes the learned author, with the concurrence of Dr. 
Winfield, ‘is a difficult and subtle one, and it is impossible, until 
the legal principle to which it relates has been further developed 
by authority, to say with confidence whet her it is sound’ (Salmond 
and Winfield, ‘ Law of Contracts’ p. 189). 
` While it is still impossible to speak with confidence in the ab- 
sence of direct authority froma higher tribunal, the submission 
here made is that the recent case of Zake v. Simons [1926] t K. B. 
366 ; [1926] 2 K. B. 51 and [1927] A. C. 487, makes the doctrine 
of Phillips v. Brooks increasingly difficult to uphold. 

Reference has already been made to this case twice in these 
pages (Law Quarterly Review, xlii, 441 and xliii, 297). My apology 
for mentioning it again is that I am concerned with an aspect of it 
other than those which have already been considered by learned 
contributors, The, short facts have already been stated (Law 
Quarterly Review, xlii, 441) in words which I permit myself to 
borrow : ‘ The plaintiff, a jeweller, was insured under a Lloyd’s 
policy against “theft”, but there was an exception clause if the 
theft was committed by any ‘“‘customer”in respect of goods 
“ entrusted” to him by the assured, A woman (one Esme Elli$on) 
who had made previous pfirchases, induced the plaintiff by certain 
false sfatements to let her have possession of two pearl necklaces, 

ewhich’she immediately sold. Subsequently, she was convicted: on 
. e e 
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her own confession, of larceny of the necklaces’. There has been, 


unanimity of opinion throughout, on "the facts, that Ellison com- 
mitted larceny by a trick. On other points there has been differ- 
ence as to the "exact reasons for the decision, but the House of 
‘Lords has held clearly (a) that the goods were not ‘entrusted’ to 
Ellison within the meaning of the exception clause and (not so 
explicitly, but on the balance of opinion) that (b) Ellison was not a 
‘customer’ within the meaning of the exception clause. We may 
leave aside for present purporss the interesting questions which 
always atise in cases of this kind as to the exact nature of the 
offences of larceny by a trick and obtaining goods by false pretences; 
also the question whether Ellison was a ‘customer’ ; for if the 
goods were not ‘ entrusted’ to her, that is sufficient to dispose of 
the exception clause, she having been admittedly guilty of larceny, 
This was the view taken by Atkin L, J. The Lord Justice bases that 
view on a principle of logic which, if one may say so with respect, 
seems irrefutable. 

‘ That at one and the same time she could both take the goods 
with the consent of the true owner and be entrusted with the goods 
by the true owner is to my mind a logical absurdity which I do not 
find it necessary to admit into our law. It is not, I think, disputed 
that the word ‘‘entrust” implies a consensual act, a real consent on 
the part of the entruster. It is perhaps the most apt word, the 
word most commonly used to describe the creation of a bailment, a 
delivery of a chattel on trust to perform some act or service in res- 
pect of it. I cannot think it arguable that in the present case a 
bailment was created. If it were, Ellison could justify her posses- 
sion until the bailment was determined either by the bailor revok- 
ing his consent, or by the wrongful dealing with the chattel in 
breach of the terms of the bailment, But if she stole the goods she 
was from the first moment a trespasser. Larceny is a form of 
trespass ; in other words the common law wrong of trespass is proved 
by. proving a larcenous taking. This is not a technicality of the 
criminal law, but a principle as old as the common law, and governs 
civil rights and procedure in matters of crime? 

In the House of Lords the issue is narrowed down to the plain 
question of consensus, in much the same form as it presents itself to 
Atkin L, J. There was no ‘entrusting’, for the reasons stated by 
Viscount Haldane [1927] A. C. at p. goo: ° 

‘There was not the agreement of her, mind with that of thé seller 
that was required in order to establish any contractual right at all. 
The latter was entirely deceived. as to the identity of thtp person 
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ewith whom he was contracting, It was only on the footing and in 
the belief that she was Mr@ Van der Borgh that he was willing to 
deal with her at all. In circumstances such as these, I think that 
there was no such consensus ad Idem as, for example, Lord Cairns, 
in his judgment in Cundy v Lindsay, declared to be “requisite for 
‘the constitution of a contract, No doubt physically the woman 
entered the shop and pretended to bargain in a particular capacity, 
but only on the footing of being a different person from what she 

. really was, There was never any contract which could afterwards 
become voidable by reason of a false representation made in 
obtaining it, because there was no contract at all, nothing except 
the result of a trick practised on the jeweller.’ 

Again, Viscount Sumner holds that ‘Mr. Lake consented to 
nothing ’; and if so (at p. 505): 

‘ Analogies from the distinction between void and voidable con- 
tracts are besides the mark, and equally so are arguments which 
turn on consensus ad idem as an ingredient in the conclusion of a 
contract. A voidable contract imports a consent with a right to 


avoid it. The jeweller must then make an election in order to` 


free himself from the obligation. As it is, there was no contract 
and nothing to avoid.’ s 

And on the following page he observes : 

‘It matters not whether the trick takes the form of claiming 
falsely to be a particular person, or of claiming falsely to be a 
different kind of personage than the thief is, or in manipulating the 
objects which are to be acquired. The trickster is equally a trickster 
inall. If A B passes himself off as CD, it is an instance of the first 
class, The confidence trick man, posing asa benevolent million- 
aire from the United States, is of the second. The man who rings 
the changes and confuses the barmaid, whom he has asked for 
‘change, is of the third. The result in all is ‘absence of consent on 
the part of the person tricked,’ 

How can these dicta be reconciled with the principle of PAiHips 
v. Brooks? Ellison was unquestionably ‘identified by sight and 
hearing’ by the jeweller ; beyond doubt he intended to deal with 
her only on the footing that she was, as she represented, the wife of 
Vander Borgh and that she required the jewels for the reasons she 
gave (to show them to her ‘husband’, and to a fictitious brother, 

*with a view to purchase by them). In precisely the same way 
the jeweller in PAi#igs v. Brooks intended to ideal with the person 
present } before him only on the footing that he was the wealthy 
proa (ê nam2i individųal) whom he pretended tobe, The test 
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must. be.this. Would the plaintiff have dealt with the cheat at aH if 
„it had not been for the representation made? -In both cases the 
- answer is, No, There is, indeed, more element of consensus ad 
idem in Lake v. Simmons than in? Phillips v. Brooks ; for in the 
former case the jeweller was always dealing with the same woman, 
` whether or not she was the wife of Van der Borgh and the sister of 
‘Commander Digby’; whereas in Philips v. Brooks the jeweller 
„never supposed that he was dealing with the cheat North (a person 
of whom he had never heard), but with a totally different person, 
Sir George Bullough. 

.In the speeches in the House of Lords there is only one direct 
reference to Phillips v. Brooks, „At p. 5c Viscount Haldane says 
of that case: 

* In the careful judgment delivered by him in Phillips v. Brooks 
Horridge J. decided that the alternative view secondly stated by 
Pothier* applied to the case he was dealing with. A fraudulent 
person had entered a jeweller’s shop and looked at and selected 
certain jewels which the jeweller was prepared to sell to him indivi- 
dually as a casual customer who had entered the shop. All that 
remained to be subsequently arranged was payment of the price. 
The unknown customer, who drew a cheque pretending to be some- 
one else, and signing it in a well-known name, was allowed in ex- 
change for the cheque to take away one of the jewels, of which he 
disposed subsequently. Horridge J. found, asa fact, that though 
the jeweller believed the person to whom he handed the jewel was 
the person he pretended to be, yet he intended to sell to the per- 
son, whoever he was, who came into the shop and paid the price 
and that the misrepresentation was only as to payment. There 
was, therefore, consensus with the person identified by sight and 
hearing, although the title to-delivery was voidable as having been 
induced by misrepresentation. In the other type of case referred 
to by Pothier, where the belief of the contracting seller depends 
wholly on identity of character or capacity, there is, as Mr, Justice 
Holmes says at the beginning of the ninth: lecture in his book on 
the Common Law, no contract, because there -is really only one 
party. 

From this it would appear that Phillips v. Brooks is distinguish- 
ed from Lake v. Simmons on the ground that‘in the former case the 


° #*On the contrary, when the consideration of the person with, whom 1 
thought ! was contracting does not enter at all “nto the Contract, and I should 
have been equally willing to make the contract with any person whatever as 
with him with whom I thought I was contracting, the contract ought towstand,’ 
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jeweller was prepared to sell to North in any event, not caring 
whether he was North or Bufough or any other particular person, 
and that ‘the misrepresentation was only as to payment.’ But,‘with 
great respect, how can the transfer of the property and payment 
for it be divorced in this way ? The misrepresentation as to pay- 


ment was vital to the whole transaction, and it depended -essentially ` 


on the actual personality of the buyer. It seems a strange contra- 
diction to say that the jeweller was willing to sell to an anonymous 
person provided Bullough paid for thé goods, the fact ‘being that 
he was willing to sell to Bullough because he believed that Bul- 
lough wis able to pay. Itis submitted, therefore, that Phil/igs-v. 
Brooks becomes untenable in view of one, and the most important, 
ratio decedendi in Lake v. Simmons. — 


Carleton Kemp Allen, 


BAR COUNCIL. 


In this atmosphere of vested interests and conservatism, such 
as admittedly prevails in the Calcutta High Court, :the task before 
the members is bound to be unusually heavy. On the -part of 
non-Barristers the performance of their task is sure to call forth 
great grit, extreme tact and wide imagination. nog 

ie * * * * 


- Obliteration of invidious distinctions hitherto prevailing between 


Barristers and Vakils practising in the High Court for the purpose — 


of conferring equal advantages on both sections was evidently the 
outstanding object for which all this agitation forthe Bar Council 
was inaugurated. Members are therefore enjoined to keep in mind 


this view of the institytion in the discharge of their functions. - - 
* + * * ‘ 


The question of robes is sure to engage the attention of the 
Council as soon'as it isin session. The information that has been 
obtained with regard to the dress prescribed at other places is bound 


to be of great help. to the non-Barrister members in. tackling the | 


vexed “question. ‘Ie will bee stultifying the existing arrangements, 
of the-High Court if,.at this stage, the Barristers will again persist. 


e in majofaining a distinction in the dress, .when both Ba rristery 
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and. Vakils are all henceforth to besenrolled as Advocates. Not ‘to 
speak of other places where the dress distinction has been entirely 
wiped out even in French India the indigenous practitioners, without 
-having the credit of a sea-voyage, are entitled to wear the same 
cut of gown and bands as the donafde home-made Avocats, 
as will be amply borne out by a visit to a French Tribunal in 
»Chandernagore. 
* * + * 

- ‘ The Council should before long lay down rules and regulations 
for conduct and guidance in practice. They should also consider 
the accepted forms and notions of professional etiquette. [tis no 
Jess necessary that rights and privileges of the individual practi- 
tioner should be clearly defined from the outset. 

+ * * * 

British or Continental precedents may be profitably consulted 
in the formulation of matters intended for members of the Bar. 
But Councillors should not lose sight of the fact, that as the Bar 
Council has come to stay as an institution, the needs of the country, 
and the taste, education, capacity and feeling of the general body of 
practitioners should always be sedulously consulted. 

* * * * 


The Registrar Appellate Side who,'as we understand now, was 
made the Secretary of the Bar Council for purposes of elections 
‘only, is to- give place to a permanent executive who, it is said, 
“will be appointed at the first meeting of the Council to be held 
-on July 6th next, 


REVIEWS. 


The Indian Succession Act by N. D. Basu, B. L, ; published 
iby the Eastern Law House, Calcutta, 1927. Price Rs. ro, 


Mr, Basu’s edition of the Indian Succession Act adds another 
‘to the already long list of annotated editions‘of the Consolidated 
Act of 1925. This edition shows certain’ features which distinguish 


“it from many of its predecessors in- the field. S In his intuoduction 


' the editor has taken much pains to enlighten the practitioner about 


“matters which we are afraid are absolutely of no practipal use to 


chim. We fail to understand what earthly benefit the practitioner ° 
e e . 
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will derive from a summary agcoent of ‘the proper place for succes- 
sion in jurisprudence’, ‘ the origin of ownership’ ‘ the early con- 
ception of the family’ ‘ the juristic notion and method of inheri- 


. ‘nce amongst the Romans’ the origin and growth of testamentary 


succession’, to name only a few of the topics intro duced by the 
author. We are inclined to think that the whole subject is entirely 
out of place in a book solely intended for the use of the practising 
lawyer. 

The arrange ment of the notes under the sections follows the 
usual plan noticeable in the annotated editions of Indian Statutes 
generally and the author rarely deviates into any writing in the 
nature of a free commentary to make his readers understand the 
provisions of the statute. The author’s plan it appears was to 
place copious extracts from decided cases mostly of English Courts 
before the reader with a view to help him in understanding 
the sections of the Code which are primarily based on English deci- 
ded cases. In respect of some sections this plan has been very 
successful but in numerous cases it seems to us that the reader is 
more perplexed then enlightened by the huge massof material 
presented by the editor. We see that Mr. Basu has spent really 
Herculian labour over his work but we are sorry to note that this 
labour perhaps has not been quite well spent so far as it had been 
devoted to the collection of cases without much explanatory com- 
ment, One should have rather expected th e principles underlying 
each important section of the Code stated by the author in brief 
but lucidly appropriate language, references being given to the lead- 
ing cases only. In our opinion a com mentary is a genus apart from 
mere digest of cases however well arranged or carefully collected. 
As a matter of fact cases are cited in ab undance and a careful and 
industrious reader would no doubt find in this treatise a handsome 
digest of cases having any bearing onthe subjects dealt :with in 
the Code. We have also noticed that some cases have been 
cited in numerous places in support of the same proposition 
in the same Chapter—a fact which has rendered the book 
unnecessarily bulky, The real defect of the author as we have 
pointed out above is want of judicious discrimination in the 
selection of cases. Repetition of the same case is a prevailing vice 
almost throughout his work, 

As aematter of fact the author has given a vast quantity of 
relevant matter which the reader is expected to work up so that he 
might utilise the same. Notwithstanding methodological short- 


j comings of the author due to a fanciful desire to supply the want 
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of a library in the case of many of his readers the book is a sfore- 
house of information and a well collected digest of the case law on 
successión. ` Here also a reader would have much appreciated the 
author’s labour, had he also collected in his digest a larger number 
of cases from the more recent reports English and Indian, Refe- 
ences to American cases also have been given. We do not think 
that this feature- has rendered the book more attractive to the 
indian practitioner. 

. However, in spite of all we felt bound to say in the impartial 
criticism of the work under review we accord our heartiest thanks 
to-the: author for the work which he has actually presented before 
the practitioner. The amount of information, directly or indirec- 
tly concerned with the text is amazingly large and correct, 
and would help practitioners much in forming a right conclusion 
upon many’a point on which he requires enlightenment, for instance 
consider the author’s annotations on section 114 which embodies 
thé rule against perpétuity. Here the author’s plan of elucidation 
through extracts from authoritative text books and decided cases 
has proved eminently successful only because we find a remarkable 
discrimination in the choice of extracts from text books and cases. 
We might also point out to other portions of the work where the 
plan adopted by the author would afford great assistance to the 
practitioner provided he has ample leisure to wade through the mass 
of information scattered through the pages of this voluminous 
work. We niust also say, that if once, you approve of the plan its 
éxecution has been excellent and the defects such as appeared to 
us to be such dre inherent in the plan itself and cannot be fastened 
on the author. The pleadings annexed to the book by the author 
would be found to be of great service by the profession. 

The get up is good and the price is really moderate. 





The Law relating to Registration of Documents in 
British India by Kshitis Chandra Chakrabarti, .M.As B.L., pub- 
lished by N. M. Ray Chowdhury & Co., Calcutta, 1928. 

We welcome this new edition of the Registration Act by Mr. 
Chakrabarti who bas already made his mark as a careful commen- 
tator on legal subjects. In the book under review the author has 
not only maintained his reputation, but, it seemg, has eonsiderably ° 
enhanced it. One noticeable failing of? many writers on Indian 
Statutes has been a desire to collect cases without much judicioug 
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dicrimination. The present author is singularly free from this 
prevailing defect. * Cases have been collected after careful selection 
and the author’s commentary on the important sections dre brief 
and lucid and always Supported by the leading and appropriate 
authorities. The author has also given a clear exposition of the 
ratio of those decisions which he has quoted in his commentary. 
whenever for a proper understanding of the Code the same was 
deemed necessary. A practitioner certainly wants cases and he 
would get all important decisions in this commentary with lucid 
expositions to help him. 

The value of the book to the practitioner is much enhanced. by 
the inclusion of a complete history of Registration Law, an Appen- 
dix containing rules and notifications issued by the various Local 
Governments and an exhaustive subject index. In giving the his- 
tory of Registration law, the author has used much care and selec- 
ted those portions from the early regulations and acts which are 
essential for appreciating decisions under repealed statutes as also 
for pronouncing upon the validity or otherwise of old titles. The 
book is nicely printed on good paper and is very handy in size and 
we think that the book is bound to be very useful.and popular. - 


` NOTES OF CASES. 


Sale by natural guardian during minors minority—Lmpeachment 
thereof by minor upon attaining majority— Whether Art. 44 or 144 
of the Indian Limitation Act 1X of 1908 will apply. 


Plaintiff Kushia brought a suit for possession impeaching the 
sale by his mother of certain lands in which he had occupancy, 
rights during his minority. The suit was brought ò years after the 
alienation. The suit was dismissed by lower Appellate Court as 
barred by time, Thereupon this second appeal was preferred by the 
plaintiff. The question for determination was whether Art. 44 or 
144 of the Limitation Act would govern such a suit, : 


Held (ger Shadi Lal, C. J. and Zafar A, J.) that an alienation 
bya natural guardian of the minor’s property is a voidable, and 
not a void transaction, and the limitation to set aside such a trans- 
fer ig prescribed by Art. 44 of the Limitation Act and the fact 


, that the transfer was without necessity does not alter the nature 


of the tranSaction. ° 


i : ° ‘ 
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THE RULE IN WALSH v. LONSDALE AS APPLICABLE 
TO BRITISH INDIA, 


The Rule in Walsh v. Lonsdale (1) may be stated as follows :— 

A tenant ora purchaser holding under an Agreement for a 
Lease or Sale of which specific performance would be decreed, 
stands in the same position as regards the other party to the con- 
tract in respect of his rights and liabilities as though the Lease or 
the Deed of Transfer had in fact been executed. The Rule is 
founded onthe maxim that equity looks on that as done which 
ought to have been done. Its application however is hedged in 
by various conditions and in India as we shall presently see its 
applicability is still more cramped. These conditions are :— 

1, There must be a contract for transfer of a legal title which 
is not only capable of being specifically performed but’ one of which 
the Court would in the circumstances of the case decree specific 
performance. Ifthe party who pleads the Agreement has been 
guilty of such laches as would disentitle him to specific perfor- 
mance the Rule would not be applied in his favour, [Swain v, 
Ayers (2)}. 

a. The legal title which would be acquired by specific perfor- 
mance of the Agreement must be suchas to justify at law the act 
complained of (e. g. trespass) or support at law the action. [ Manches- 
ter Brewery Co, v. Coombs (3) ], 

3. The doctrine is applicable only in those cases where specific 
performance can be obtained between the same parties in the 
same Court and at the same time as the subsgquent legal question 
falls to be determined. [Manchest er Brewery Co, v. Coombs (3)), 

Thus where rent was claimed under an. Agreement to 
Lease in a Court which had: no power to grant specific per- 
formance thereof, the -Plaintif -could not invoke the aid of 

= e 


(1) (1882) 21 Ch, Da 9; 5a L. J. Ch. 2. o e d 
(2) (1888) 21 Q. B. D, 289 (293), (3) [r901] a Ch. 608 (617), 
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Me no A 
the doctrine. in support of its claim, [Foster v. Reeves (1)]. 


-Neither can the Rule be pat into operation against persons~ 


who are not parties to ‘the contract, A contract by A, to 
sell the fee simple in possession of Whiteacre to B will not’ 
entitle the latter to maintain an action of ejectment or trespass 
against Z, [Manchester Brewery Co v. Coombs (2)]. 


In considering the applicability of the Rule to British India one 
is somewhat struck at the marked oscillation of judicial opinion 
exhibited in the various Courts. Not only have different Courts 
held differently but at times one and the same Court has vacillated 
whether to apply or to exclude the doctrine, Whilst it is impossible 
to reconcile the conflicting ‘decisions it’ is nevertheless easy to 
explain the divergence, The reason is to be sought for in the con- 
flict between equitable principles on the one hand and statutory 
enactments on the other. When the provisions of a Statute work 
hardship and injustice on one of the parties thə Courts havs at 
times to avoid such hardship and injustice, given to the Statute 
what is technically known as an equitable construction, A striking 
illustration of this is to be found in the class of cases where Courts 
Have decreed specific performance of Agreements not in writing in 
spite of the positive enactments to the contrary of the Statute of 
Frauds, But the tendency of the Courts in recent times is against 
this method of construction. The Courts now construe Statutes 
on the basis that they “ are framed ,with a view to equitable as well 
as legal doctrines” and without engrafting on them equitable dis- 
tinctions, [Edwards v. Edwards (3)]. 


‘Asin England so in India the doctrine has been applied as well 
to Agreements for Leases as to Agreements for Transfers but it 
would be conducive to a’better appreciation of the subject if we 
consider. these two classes of cases separately. 


It is not the purpose of this article to give an exhaustive list of 
all the cases on the subject w hich can be hunted up in any Digest 
but to confine itself toa few typical decisions which either lay 
down the principles governing the application or exclusion of the - 
doctrine or which enable us to trace the change in judicial opi- 
nion on the subject. By far the larger number of cases on leases 
have been decided by the Calcutta High Coit and confining our 
attention in- the first instance to this Court we find that such cases 
can be grou ped poa two heads, viz :— i 


x 
(1) [1892] 2 Q. B. ae C. A. (2) [1901] 2 Ch, 608-(6i8). 
(3) (1876) 2 Ch. D. 291 (295, 297) 
. S 

. e 
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a I. Where the terms of an agreemer to lease have been put 
down in writing but such writing is not registered, 

+ II. Where there is only a verba] agreement to lease,—followed 
in either case by possession. 

We may at the outset premise our discussion of these cases by 
the remark that the question whether an unregistered document 
containing the terms of an agreement to lease could be received in 
evidence and specific performance thereof decreed is intimately 
bound up with the nog of the applicamuitiy of the doctrine to 
leases, 

In Group I, the case which arrests our attention first is Bibi 
Jawahir Kumari v. Chutterput Singh (1). In thissuit the defendant 
pleaded that she was in possession un der an agreement to lease for 
ten years and that inasmuch as no formal document had been exe- 
cuted and registered she was a tenant from year to yearend was 
entitled to.six months notice -under-the Transfer of Property Act 
whereas the Plaintiff was suing to eject her after giving only five 
months notice to quit, The Court in rejecting the plea held that 
the rule in Walsh v. Lonsdale was applicable and the Defendant 
was to be considered as a tenant of the Plaintiff holding . on 
the terms and conditions comprised in the Agreement between 
the parties and was not entitled to any notice on the expiration 
of the term for which the Lease wasto be granted (pp. 346,349, 
351). No issue was raised as to the admissibility or otherwise of 
evidence of the terms and conditions on which the Lease was to 
be granted.: In a subsequent case however this issue was explicitly 
raised. In Kedarnath Jaypooria v. Poora Sundari Dassi (2), 
Fletcher J, admitted in evidence an Unregistered Kabuliat and 
decreed specific performance thereof although the Court’s attention 
was drawn to the provisions of sections 3 (now 2), 17 & 49 of the 
Registration Act on the ground that “the balance of authority 
appears ‘to ‘be on the side of admifting the Kabuliat in evi- 
dence - for the purpose of proving the oral Agree ment.” On the 
strength: of these ‘decisions and following thenf the doctrine was 
applied in other cases in which the Court admitted in evidence 
Unregistered Documents. containing the terms on which the pro- 
perty was to be demised c on the ground that they indicated’ the 
“ existence of an oral agreement to grant the Lease” and were 
therefore not within the purview of section 17 of the Regi str&tion 
Act, [Sarat Chandra y. Sham Chandra {3)|. In this class of cases 

(1) (1905) 2G L. J. 343- (2) (1909) 11 C. Ls Je 548." 


(3) (4912) 16 C. L. J. 71 (73). ‘ ; K z 
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the application of the dostrine apparently in the teeth of ex- 
press statutory provisions to the contrary contained in tho Registra- 
tion Act seems to have reached eits high water mark. This state of 
the Law continued in force until 1919. The Privy Council in that 
year in two cases viz: Port Canning etc.v, Sm. Katyani Debi (x) 
and Hemanta Kumari Debi v. Midnapore Zemindary Co. Ld, (2) 
laid down definitely that an agreement to lease ‘ which 
effects an actual demise and operates as a lease” could 
not be received in evidence unless registered but that 
a contingent agreement to lease in writing although not registered 
may be admitted in evidence and specific performance thereof 
decreed under proper circumstances. These decisions mark the 
first set back to the application of the doctrine, so far at least as 
the class of cases where unregistered documents were admitted as 
evidence of oral agreement, is concerned. By the time Sanjib Chun- 
der Sanyal v. Santosh Kumar Lahiri & Ors(3) and Rmjoo Mahomed 
v. Hurry Das Mullick (4) were decided,the pendulum had definitely 
swung back in the opposite direction. In the former case His 
Lordship, the present Chief Justice, in an elaborate judgment 
founded on Hemanta Kumari and the Port Canning cases declined 
to admit in evidence an unregistered document to prove an agree- 
ment to lease which was sought to be specifically enforced or to 
permit oral evidence thereof to be given inasmuch as the Agree- 
ment amounted to a present demise and held that although the 
Plaintiffs were in possession the doctrine of Walsh v, Lonsdale 
could not be applied. To the like intent was the judgment in 
Ramjoo Mahomed’s case in which Page J. exhaustively reviewed the 
cases to show what amounts to “an immediate demise”, and held 
that the question whether a document amounted to ‘“‘an immediate 
demise” or not depended “upon the intention of the parties which 
is to be gathered from the language in which the Agreement 
is couched.” (pp. 7co, 701). Applying this test to the earlier deci- 
sions they may be reconciled with the last two, on the ground 
that the document$ accepted in evidence therein did not amount 
to “an immediate demise.” Even on this basis it is somewhat 
difficult to support certain decisions e, g. Nemai Charan Dhabal v. 
Kokil Bag (5). 

As stated above the doctrine has also been applied to verbal agree- 

(1) (1919) I. L. R 47 Calcg280. (2) (1919) I. L. R. 47 Cale. 485. 

(3) (1921) I. L, R. 49 Calc. 507. (4) (1925) I. L. R. 52 Cale. 695. 

(5) $4880) I. L. R. 6 Cale. 534. 
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ments for leases. In Singheeram Poddar v. Bhagat Chunder Nundige 
Ors (1) Fletcher J. held that a verbaleagreement for alease though 
void as such would be capable of being enforced as an agreement 
fora lease. The judgment was feunded on the analogy of English 
cases where documents which were void as leases for not com- 
plying with the terms of the Real Property Act were enforced 
as agreements for leases. [Parker v. Taswell(2)|. This judgment is 
supported by the decision in Baranasi Dasi v. Papat Velji 
Rajdeo (3) where Woodroffe J. held that an oral agreement 
to lease was valid and that such an agreement coupled with 
possession was “as good as lease” (p, 229). He incidentally 
doubted if agreements to lease “affect” the property intended 
to be demised, so as to bring them within the operation of 
sec. 49 (c) of the Registration Act, It is however arguable 
that an agreement to lease creates an equitable interest in favour 
of the promisee and should therefore be regarded as a transaction 
“ affecting” the property, a view which finds expression in Section 
40 of the Transfer of Property Act and Section gr of the Trust 
Act, (Narayan Chetty v. Muthia Seroai (4) (pp. 66, 74). 


In Madras the Law as it stands at present seems to have gone 
through the same evolution. In Rajak of Venkatagiri v, Narayana 
Keddi (5) an unregistered Kabuliyat was admitted in evidence to 
prove-a contract ina suit for damages for breach thereof on the 
ground that it was not a suit to establish title founded on the 
Kabuliat. As was pointed out in Narayan Chetti v. Muthia Ser- 
vai (4)(p. 68) one finds some difficulty in appreciating the grounds of 
that judgment. But in the last mentioned case the Court went to the 
other extreme and held that no document should be received in 
evidence “ even where the transaction sought to be proved did 
not amount to transfer of interest in immovable property but only 
created an obligation to transfer the property’(p. 73). Shortly after 
Hemanta Kumari’s case however the Law in Madras was laid down 
in the same terms as in CalcuttalSwaminatha Mudaliar v. Rama- 
swami Mudaliar (6).] 

Bombay has consistently refused, on the other hand, to admit 
in evidence an unregistered agreement to lease. [Kachudhai v. 


(1) (1910) 11 C. L. J. 543 (547). (2) (1858) 2 De G. & J. 559. ; 

(3) (1919) 35 C. W. N. 220. (4) (1910) I, Lu R. 35 Mad. 63 (66, 68,974). 
(5) (1893-94) I. L. R. 17 Mad. 456 F. By é . 

_ (6) (1920) L. L. R. 44 Mad. 399. 
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Rrishnabai (1) ; Hurgioan Virji \&* Anr v.-Jamseiji Nowrofi (2) 
Purmanandas Jiwandass v? @hatsey Virji (3). 
From this mass of cases we can draw the following conclusion, 
1, When the terms of an agreement to lease have been reduced 


a t0 writing and the document operates as an actual demise, but is 


not registered, then the doctrine will not apply as the document 
will be inadmissible in evidence, i 

2. When there is a contingent agreement in writing the docu- 
ment will be admissible in evidence even if unregistered and 
specific performance thereof will be decreed under proper circums- 
tances. . 

3. The doctrine will be applied in cases of verbal agreement 
to lease. 

Of course in each one of these cases possession is necessary 
before the doctrine can be applied. 


(To be continued.) 
N. R. Mehta, 


(1) (1877) 1. L. R. a Bom. 635. - (2) (1884) I. L. R, 9 Bom. 63. 


(3) (1885) I. L. R. ro Bom. tor. | 


HIGH COURT RULES,—APPELLATE SIDE. 


The following amendments made by the High Court of Judica- 
ture at Fort. William in Bengal in the rules relating to legal prac- 
titioners contained in Chapter XIV of the “ Rules of the High 
Court, Calcutta, AppelMte Side, 1922” are published for general 
information. The amendments will take effect from the rst of 
January, 1928. 

By order of the High Court 


High Court, ° 
English Bepartment , A ` H. C. Stork, 
( Civil ) Registrar, 


The z9thə November, 1927. 
e > æ 
e., e 
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e 
(J 
E . 


I. Substitute the following for iral (2) of Rule r, Chapter 
XIV, at page 135 :— 


“ (a) Except as mentioned in sub-rules (19) and (23) to this e 


tule, every person, before being admitted as a Vakil in the High 
Court, shall éiftier serve a regular clerkship to some Vakil of the 
High Court for the full period of two years, or shall serve a regular 
clerkship to some Vakil of the High Court for a period of six 
months, arid shall read in the Chambers of an Advocate enrolled 
as sich, under Chapter I (á) of thé Rules of the High Court, Origi- 
nal Side, 1914, fora further period of 18 months, unless the 
Court, for special reason, think fit to temit any portion of the 
periods méntioned above : 

Provided that the Vakil shall be approved by the Court before 
the contract is entered into in writing, pursuant to the rules 
hereinafter contained : 

Provided also that permission shall not be granted under. this 
rule to any Vakil to entertain more than three articled clerks, and 
to any Advocate more than three pupils, at one time.” 

II. Insert the following after sub-rule (3):— 

“Similarly, the reading need not be in the Chambers of one and 
the same Advocate, but may be in the Chambers of different Advo- 
cates, provided that the notice mentioned in sub-rule (13) (b) is 
given in each case of change of Chambers within the time prescrib- 
ed by sub-rule (13) (c). The reasons for sucha change should 
be adduced, and the approval thereto of the last Advocate should 
be signified, stating the actual period for which the study was 
made in his Chambers,” 

IIL In sub-rule (rz) :— 

(i) In clause (a) insert the words “or reading in the Cham- 
bers of an Advocate” after the word “ Vakil” in line 2; the words 
“ or study” after the word “ service” in line 5 ; and the words “ or 
the Advocate, as the case may -be,” after the word “ Vakil” in 
line 6, 

(ii) In clause (b) insert the words “ or reading in the Chambers 
of an Advocate” after the word “ assigned” in line 1, and the words 
“or the Advocate, as the case may be”, after the word “Vakil” in 
ling 5. : 

IV, Renumber sub-rule (12) as sub-fule (12) (a). 

V. Insert the following after sub-rule (12) (a) :— A 

“ (b) Where a person who applies to be admitted as*a’ Vakile 

kd 


e 
e 
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it the High Court has served ash clerk under a Vakil of the High 
Court under articles of clerkship for a period of six months and 
has also read in the Chambers of an Advocate or Advocates enroll- 
ed as such under Chapter I (a) of the Rules of the High Court, 
Original Side, 1914, for a further period of eighteen months, shall, 
besides complying with the provisions of the preceding sub-rule, 
also produce a certificate from the Advocate or Advocates in whose 
Chamber he shall have read, in the form givenin Schedule ‘F 
hereunto annexed.” 

VI. In sub-rule (t3) substitute the word “ sub-rule” for me 
word “rule”, occurring in lines 3 and 5. 

VII. Renumber sub-rule (13) as sub-rale (13) (a) and insert the 
following as sub-rules (13) (b) and (13) (c) :— 

“ (13) (b) An Advocate taking a pupil under sub-rule (2) of 
this chapter shall give notice of that fact to the Registrar on the 
Appellate Side in the form given in Schedule E hereunto annexed, 
which shall also be signed by the pupil. 

2 “ (x3) (c) The notice referred to in the last preceeding sub- 
rule shall be filed with the Registrar within seven days from the 
date of admission of the pupil.” 

VIII. In sub-rule (15) 

(i) Insert the words “ or study in Chambers” after the word 
service” in line 4. 

(ii) Insert the words “or in whose Chambers he shall have 
tead” after the word “ clerkship” in line 10, 

(iii) Insert a comma and the word “ study” after the word 
“ service” in line 12. 

TX. In sub-rule (16)... 

Cancel the words “ articles aforesaid” in line 4 and substitute 
therefor the words “ aforesaid articles or study in Chambers, as the 
case may be”. l 

X, Insert the following as Schedule 'E. at page 141 i... 

“ SCHEDULE E (sub-rule (13) (b) 
In the High Court of Judicature at Fort William in Bengal, 
(Appellate Civil Jurisdiction}. 
In the matter of A. B., a candidate 
for admission as a Vakil. 


To 
è The Registrar, High Court Appellate Side, 
° Calcutta. : 
Sir l : : 
Blease take notice on the day of “49 


POVA ee ee 
Vos XLVI] -> HİGH court, 


; I sil Mr. of "ag my pupil 
tg read in my Chambers for a period of 18 Snonths from the said 


date,with a view to enable him to qualify himself for admission as a 
Vakil of this Court. 


e 
3 (SD)... EEA 
: Aaroa 
E . , hereby give notice that I have 
joined Mr. , an Advocate of this Court, as his 
pupil toread in his Chambers for a Tepoa of 18 months from 
day of f , with a view 
to qualify myself for admission as Yakil of this Court. 
(SD)  ccssscesccssccosgnecerccassoesesesvoes 
tt Pupil” 


XI. Insert the ‘following as Schedule F at page 141 i— 
“ SCHEDULE F (sub-rule (12) (b) 


In the High Court of Judicature at Fort William in Bengal. 
(Appellate Civil Jurisdiction) 


In the matter of a 
candidate for admission as a Vakil. 
I, , an Advocate of this Court, 


do hereby certify that the abovementioned 

tead in my Chambers for a period of eighteen months, from 
: to | : 

and that during the said period he diligently and’ faithfully worked 

in my Chambers. 








(SD) 
“Advocate,” 


NOTES OF CASES. ‘ 


l Subject-matter of dispute referred to arbitration `of three outsiders— 


Whether their ‘decision wouid be an agreement or compromise under 
` Order 23, R.3 or simply an ‘arbitration under Schedules II 
` para. 16 (2). ” 


The ‘contending ‘parties to a suit agree among themselves 


that they would accept the statement which three particular e 


“e dos 


1. L. R. 50 All. 51, 


SA 
Baij Net Prasad, 


Narain Prasad. 


1. L. R. 50 All. 186. 


—— 


1927. 
—~ 
Emperor 


Vv. 
Mangu. 
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practitioners T Court would make without taking any oath 
in respect to th matters in dispute, and if they are not unanim- 
ous the statement of the majority would be binding upon them, 
Upon this statement by the parties the Court referred the matters 
in dispute to the ethree pleaders named. These gentlemén after a 
considerable lapse of time filed a written statement embodying 
their decision. Thereupon the Court proceeded at once to decide 
the case accordingly and upon a judgment being given a decre 
followed. Against this decree an appeal was filed complaining that 
the statutory period of ro days for objections to be filed against 
the award was not given. The question for decision was whether 
the written statement in question would come under O. 23 R, 3 or 
under Schedule II para 16(r). 


Held (fer Mukerji and Boys 7].) that the proceeding was not an 
agreement or compromise to which O. 23 R.3 Civil -Procedure 
Code would apply, but was an arbitration and taking it as such 
the Court was wrong in not allowing the parties time for filing 
objections and so an appeal would lie from its decree. 


Indian Penal Code (Act XLV of 3860) Sec. ar5—Essential ingredients 
for an offence under that section. 


Two mares having disappeared in quick succession from two 
contiguous villages one Mangu was suspected in having a hand in 
the transaction. The owners offered hima reward to find out the 
animals, A portion of the promised money was actually given him, 
Mangu made one ortwo attempts and asked for more funds to» 
make further searches at distant places, But the owners there- 
upon got him arrested under section 215 Indian Penal Code. 
Mangu was tried of the offence before a Bench of Magistrates whc 
found him guilty under that section and sentenced him to one year’s 
rigorous imprisonment. Against his conviction and sentence 
Mangu appealed to the judge who directed his acquittal, Think. 
ing there has beena miscarriage of justice thereby the Local 


es Government preferred an appeal to the High Court against the 


Judge's order of acquittal. The question for decision’ before the 


High Court was whether the ingredients necessary for a “convictior 
under section 215 Indian Penal Code have been’ fully proved i it 


-Mangu’s case, ` 


s s 
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Held (fer Grimwoad Mears, C. J.and Lindsay, 7.\thatethe aim of 
section 2t5*Indian Penal Code is to punish all traficking in crime 
vy which a person, knowing that property has been obtained by 
vime and knowing the criminal, makes a profit out of the crime, 
vhile screening the offender from justice, and that where a man 
«ndertook to recover the stolen property and took money for so 
Moing, but where there was no evidence to show that he had any 
cnowledge who the thief was, or that he was making any attempt 
o screen the real thief, or that he failed to use all means in 
mis power to cause the offender to be apprehended he could not 
«ightly be convicted of the offence defined in section 215 Indian 
*enal Code, 


Tritminal Procedure Code (Aet V of 1898) section 162 (as amended by 
Act XVII of 1923)—Statemenis of wiinesses recorded under 
section 162—At what stage accused is entitled to get copies of 
same. 


Shaikh Usman was charged under sections 277 and 295 Indian 
tenal Code for defiling a well and a tap in a mosque. Charges 
‘ere framed against him on Dec. 14, 1925 and the next hearing 
as fixed for Dec. 22. On Dec. rs the accused appealed to the 
Aagistrate for copies of statements made by prosecution witnesses 
ecorded under section 162 Criminal Procedure Code. The 
Tagistrate dismissed the application. The accused were eventually 
onvicted and sentenced to pay a fine. On appeal the conviction and 
intence were upheld. The accused then came up before the 
““ligh Court making a grievance of the fact that the trying Magis- 
‘ate had refused him copies of statements of witnesses as recorded 
nder section 162 Criminal Procedure Code. The question for 
«termination was at what stage the accused was entitled to get 
əpies of statements recorded under section 162 Criminal Procedure 
‘ode, "8 
Held (per Patkar and Baker, JJ.) that the stage at whieh the 
scused is entitled to demand copy of a statement made by a 
sitness under section 162 Criminal Procedure Code is only when 
te witness is in the witness-box to give evidence against the 
‘cused and is sought to be cross-examined under section 145 of 
ao Indian Evidence Act. The Rule was accordingly diécharged as 
«e accused had failed to fulfil the’ conditions laid down, 





LL.R. 52 Bom. 195. 
1927, 
ww 
Emperor 


Ve 
Shaikh Usman, 
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So the Bar Councils Act of 1926 has come into active operation. 
On July rst, current ail Vakils were created Advocates by a judicial ` ` 
fiat. The usual swearing in was dispensed with and along with 
it the use of the black gown and bands for the present. The 
matter of robes is still left open for the Bar Council to decide, ` 

. + e+ + k * . 

In connection with the question of robes it will be profitable to 
remember the attitude which the late Chief Justice, Sir Lancelot San- 
derson took up with regard to the protest of the Barristers against 
the new batch of Advocates of his time being sworn in with bands 
and the same cut of gown as hitherto worn by thezformer class, 
No less useful is it for our purpose to know definitely what the 
British Bar Council and the Honourable Benchers of the Inns of 
Court said'when a sort of representation was ‘made “to them com-' 
plaining about the fact of the High Court allowing the gown ind 
bands to be worn by the new Advocates, It will be also interesting 
to discover with what reply that Bar Library enthusiast, evidently 
overagitated over the question of the same robes, was sent 
away when he approached St John Simon at the Calcutta Club 
last winter and stood bemoaning before him about the English Bar 
Council, and the Honourable Benchers not coming to the rescue 
of the body he represented by requesting the High Court to effect 
a modification in the robes worn by the new class of Advocates, 
Excepting at one place in nearer up country where reaction- 
ary influence yet prevails in high spheres, bands and black gown 
of the same cut are being worn by all Advocates, old and new, 
without protest and demur’from any quarter. 

* * * * 

Our Bar Council executives should not forget the broad fact 
that the Bar Council Act aims at achieving an unification of the 
two practising sections of the Bar so long divided and creating ‘a 
sort of fraternity of the united body. Any attempt to continue yet 
any distinction anywhere will - militate against the main object for 
which the institution has been called into being. © 

E * * * 

A good lot of fuss was created when it was announced that the 
new enrolment fee of Rs. ro prescribed by the Act wasto be paid 
in before July rst @n which date the institution of Vakils would be 
replaced by that of Advocates. For want of an Executive of the 


s Bar Çouncil one did not know to whom to pay the fee and get a, 


Vou, XLVIII] BAR CIL, ° 23% 
i i i . 
receipt from, So the members Aa sections without waiting® to 


discuss the situation thought fit to hodfd their fees in their respec- 
tive Association coffers till some one took up the ‘responsibility. 
At this stage the Advocate Genefal came to the rescue by accept- 
ting the fees and issuing receipts under his signature but without * 
any official designation. We think the proper thing should have 
been to get the Registrar, Appellate Side, to continue as the Secre- 
tary and handle the fees with his experienced accounts staff and 
then let him make over charge when the permanent Executive of 
the Council has been appointed. 
* * * * 


Before long the Bar Council may have to consider representa- 
tions from far and wide to the effect that the Law courses in 
Calcutta and Dacca are not on a par, the Calcutta course being for 
three years and the Dacca for two, and that there should be a 
a recommendation from that body to do away with the ano- 
maly and bring the two courses on the same level. As otherwise 
it will mean a compulsory waste of a precious year at one place in 
view of the announcement, which may be given effect to from 
Janusry 1930 that every Law Graduate will have to putin a years 
probation with a District Court practitioner if he intends setting up 
in a District before being formally enrolled. Patna, Allahabad, 
Lucknow, Benares, Aligarh, Agra and Lahore have all prescribed 
two years for a Law degree. Why is this anomaly in the case of 
Calcutta? After all the study of law in a College is wholly theore- 
tical as it obtains at present. 

* * + * 


We are informed that the Bar Council met for the first 
time on Saturday, the 7th July current, in the Old Sessions Court ` 
Room in the High Court. There were present 9 elected and 4 
nominated members with the Advocate-General as Chairman, 
one elected member being absent by reason of illness. An opening 
speech was made by the Honourable the Chief Justice. It appears 
that the chief items of business transacted were the selection of the 
Vice-Chairman and the Secretary. Two names those of Mr. Brajalal 
Chakrabarti and Mr. Langford James, we hear, were proposed for 
the Vice-Chairmanship. As none of the gentlemen proposed got 
an absolute majority of votes, the matter was adjourned. There was 
some discussion over the question of appointnotent tof the Secretary 
without any advertisement in the newspapers. A formal motion was 
then brought forward before the Council that the appofatment ofe 
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the Secretary be made by the Advgcaté-General for 6 months for ` 


the present on a salary of Rs, 150 per month. We learn that 
the motion was carried by the exercise pf the casting vote of the 
Chairman and that the Advocate-General has since appointed one _ 
non-practising barrister, Mr. Khetra Das Ghose of the David Hare 
Training College as: Secretary of the Council for 6 months, One 
wonders why there was this anxiety on the part of the Advocate 
General to appoint a non-practising barrister as Secretary of the 
Council, 


REVIEWS. 


Law in the Making by Carleton Kemp Allen, M.A-, M.C, 
1927. 

Under this somewhat attractive caption the author discusses 

_ the various sources of law and incidentally deals with the puzzling 
question as to what is a proper definition of law. The book is 
founded upon lectures delivered by the author as Tagore Law Pro- 
fessor and easily takes a leading place among the works produced 
by that foundation. 

From the outset the author parts company with the comfortable 
assurance in the consistency and simplicity of the Austinian doctrine 
of law. He points out that the fundamental datum of Austin ofa 
single and indivisible sovereignty was not only inapplicable to 
many societies of the past but is also inapplicable to some of the 
States emerging from the social conditions of post bellum Europe. 
and he discusses this doctrine with reference to modern and ancient 
societies and systems of jurigprudence with the result that while he 
repudiates the hypothesis of a pre-existing unitary sovereign as the 
source of all law, he admits that in society as now constructed law 
presupposes the existence of a sanctioning authority as the creation 
of law. . 

o After premiging this. much, the author proceeds to subject the - 
e Sources of Law, Custom, Precedent? Equity, Legislation toa most _ 
searching critiqug analytical as well as historical, and this he does ` 
with a penetration ‘of judgment, a wealth of well selected historical 
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instances and a delightful [grace of style that fake his work 
gripping in interest throughogt altogether very :pleasant 3 “reading. 


Tti is not possible here to discuss the arguments or conclusions 
of the author in anything like the detail which the barest justice 
will demand. ‘The arguments and conclusions of the author, while 
they no doubt follow the recent trend of thought in jurisprudence 
are so liberally interapersed with original suggestions and critici- 
sms that no knowing student of the book can avoid serious ques- 
tionings and even open differences with regard to much of what he 
says. . If the book did not rouse such protests and questionings it 
would not have been the thought stimulating work that itis. Thus 
for instance one might consider that the whole of his learned discus- 
sion on custom leads more or less to nowhere and his conclusions 
on customary law are more or less inconclusive. It is noteworthy also 
that with regard to the Hindu law regarding custom the author 
has not had access either to the whole body of original authorities 
nor to a systematic scientific treatment of the subject from the 
jurist’s point of view. -He has relied upon works which with the 
exception of Maine who is out of date have been written by practi- 
tioners with regard to the practical aspects of the law and has natu- 
rally been misled with reference both to the historic place of cus- 
tom in Hindu law and its position in the ancient Hindu theory of 
` law, as would be clear by reference to Dr. Sen Gupta’s thesis on 
“ Sources of Law and Society in Ancient India.” In his treatment 
of equity also the author has been led to give an exaggerated impor- 
tance to that source of law in a general scheme of jurisprudence in 
common with all those who have been brought up in the traditions 
of Roman and English Law. But for the bias created by English 
and Roman law one would see that except what the author calls 
general equity which oug ht to underlie and does underlie all law in 
great systems of law other than the English and Roman Law, there 
is nothing on this head which can be regarded as an independent 
source of law, As the author correctly notes, Common Law 
was in origin or at any rate in respect of the later writs essentially 
equitable and but for the atrophy resulting from the excessive 
formalism both of Roman and English law at an early period of its 
growth there would have been no equity to talk of as a separate 
source of law. 


These are some of the points which lead to questionings. But, 
nevertheless the work as a whole is extremely valuable and remark” 
ably thought provoking. f 
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e The law of Private Dotohoo by Anukul ‘Chandra Moitra, 
MA., B.L., Second Edition, gub hed by Messrs, Butterworth & Co. 
(India) Ltd. 


We welcome the second editjon of this treatise on the Law of 
Private Defence. :We congratulated the author when the first 
edition was published and we find that in this edition the entire 
work has been recast and’ rewritten and a new chapter on proces- 
sions ‘and meetings has been added. Anyone who, ‘carefully 
peruses this book will agree with the observations “of ‘the late 
Sir Asutosh Chaudhuri in his Foreward that it has been ably 


edited and written for lawyers by a qualified lawyer of experience ` 


and position. 
As ‘the authors of Penal Code remark, they have allowed 
considerable ‘latitude to the exercise of private defence inasmuch 
as the people here are too little disposed to help themselves, 
Conditions have no doubt improved since ‘then, But the criminal 
law should still rouse‘and encouragé the manly spirit rather than 
‘multiply restrictions on the exercise of ‘the right of self defence. 
The eternal vigilance is the price of liberty, and the vigilance of 
a Magistrate can’ never make up for the vigilance of each indivi- 
“dual on his or her own behalf, Of all the chapters in this treatise 
“those on State Help and Justifiable Homicide deserve special 
attention. . 
The get up is excellent and the price is moderate, 
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THE RULE IN WALSH v. LONSDALE AS APPLICABLE 
TO BRITISH INDIA. 


When we come to consider the application of the doctrine to 
Transfers, we find that the Calcutta and Allahabad High Courts 
have consistently applied the doctrine whereas Madras and Bombay 
have vacillated. The former Courts have held that where a purchas- 
er under a contract for sale has paid the purchase money and is in 
possession of the property but has not obtained a registered con- 
veyance his title would prevail, against the vendor and a subsequent 
purchaser with a registered conveyance. [For Calcutta cases see 
Mulla's Registration Act, 1923 Edn. p. 182, Begum & Ors. y. Maho- 
med Yakub & Anr (1) ; Salamtat-us-Zamin-Begum v. Mashak Allah 
Khan (2)|. The ratio decidendi of these cases may very shortly be 
put thus :—There is no prohibition against receiving in evidence 
either an oral or an unregistered agreement in writing to transfer 
as in the case of leases. 

Prior to 1906 the Madras High Court held in some cases tha 
the doctrine was applicable and in others that the provisions of the 
Transfer of Property Act precluded its application. In this state 
of the law the matter was referred to a Full Bench in Kurri 
Veerareddi y. Kurri Bapireddi (3) where the conflicting decisions 
have been set out in the order of reference at p. 338. The Court 
was unanimously and strongly of opinion that the doctrine was 
opposed to the policy of the Transfer of Property Act and was there 
fore inapplicable to India. The observations of Lord Hobhouse in 
immudipatiam T, K. Naik v. Periya Doraswami (4) about the right 
of a Purchaser to call upon the Vendor to “implement” the contract 
for transfer when the Deed falls short of an actual transfer, being a 
sufficient answer to the Vendor’s claim to recover the land was 
regarded as an obiter dictum (pp. 348, 352). The contention that 
the non-application of the doctrine would enable thg Vendor to act 
in fraud of his contract was met by the answer that such an eqifit- 
able construction of the Statute coul@ not be ‘esorted to in the face 


(2) (1917) L L, R. # All. 187. 
j (1900) 1, L. R° 24 Mad. 377: 


(1) (1894) I. L. R. 16 All, 344. 
(3) (1906) I. L. R. a9 Mad. 336. o 
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of clear and unambiguous provisions hereof (pp. 349, 350) and that 
the law enables the Purchaser®to compel specific performance of 
the contract within a stipulated time and if he sleeps over his 
rights and allows them to become ‘barred by limitation he must 
siffer and take the consequences. (pp. 343, 351) This.decision was 
followed in Ramanathan v. Ranganathan (1) where it was held that 
section 54 of the Transfer of Property Act by implication excludes 
the right to set up an equity such as possession in pursuance of a 
subsisting and enforceable contract for sale against a registered title, 
even as between parties to such contract. In 1923 however the 
current set the other way. In Visagapatam Sugar Co. v. Muthu- 
rama; -Reddi (2) the doctrine was held to be applicable in India and 
the law on thé subject was brought in line with that prevailing in 
Calcutta. . 


- In Bombay a single Judge followed the decision in Kurrareddi v. 
Bafireddi (3) and held that the doctrine was not applicable in 
India in 7imamgowda v. Benepgowda (4). This decision was doubted 
in Gungaram v. Luxman Ganoba (5) and in the Full Bench case of 
Bapuapaji Poddar: & Anr v. Kashinath Sadaba Culmire (6). Bom- 
bay also acknowledged the applic ability of the doctrine in India. , 

` Rangoon has likewise by a Full Bench decision in Maung Myat 
The Zam Ors..v.. Ma Dun & Anr (7) -come to the same conclusion. 

There are two other points which require consideration in deal- 
ing with Transfers : 


(1) Would the Rule in Walsh v. Lonsdale be applied whèn 


` the Defendant’ who is in possession has allowed his right to enforce 


specific performance of the contract, to become barred by limita- 
tion ?° Ves, because “ Possession is:itself-a title which a plaintiff, 
must displace ‘before he can succeed.” The plaintiff, having the 
bare legal ‘title has lulled the Defendant, the real beneficial 
owner, into security by allowing him to -retain possession. 
[ShafkulHwg Chowdhury v. K. B. Dutt (8), Venkatesh v. Mal- 
Jappia (gy). If this be the correct law then it follows that: the Rules 
laid down by the Englisk Courts for the application of the doctrine 
must be modified to this extent in India, viz : that the contract must. 
bé one of which either specific performance would be decreed ‘or 
would have been decreed but for the law of Limitation. At the first 


“(D:Gor7} 1. L, R. 40 Mad. 1134, (2) (1923) I. L. R. 46:Mad. 919. . 
* (3) (1906) 1. 'L, R. ag Mad. 336° (4) (1915) L L. R, 39 Bom, 472. 
(5) (1916) I. L. R. 40 Bom, 498. (6) (1916) I. L R. 41 Bom. 438. 


e (7) (1924) $ Ran. 285, (8) (1918) 23 C. W..N. 284, 289: 
9} (1931) 24 Bom. L. R. 242, 245. é D 
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blush this might:seem anomalous butą it can be easily explained. y 


There is no fixed period under the EnglishẹLaw within which the 
equitable right to specific performance must be enforced and hence 
the English Courts in laying down thg Rules could not have con- 
sidered the matter from this point of view. z 

e (2). The writer has at times heard it said, “ what has Maddison 
v.Alderson'to do with the doctrine of Walsh v. Lonsdale?” No 
doubt these are two independent principles though closely akin 
to each other. Maddison v. Alderson lays down that a Court of 
Equity will enforce a parol contract relating to land which 
would otherwise be ‘unenforceable under Section 4 of the Statute 


- of Frauds, when there has been part performance thereof referrable 


unequivocably to the contract. When the purchase money has 
been paid and the transferee let into possession but no deed 
has been executed then the result .is the same whether the one 
or the other doctrine is applied. Syam Kissore v. Dines (1), 
It was on the principle of part performance that Mahomed 
Musa yv. Aghore Kumar Ganguli (421, A. 1) was decided. This 
decision.is sometimes erroneously cited in support of the view 
that an unregistered document can be received as evidence of a 
transaction “affecting” immovable property although asa matter 
of fact such a document was received in evidence in the case only 
to explain the act of the parties in order to enforce the equities 
arising therefrom. 

The Transfer of Property Act is once again on the legislative 
anvil and will soon be hammered into shape. Two Bills have already 
been circulated for public opinion. One of them deals with the 
amendments inthe Transfer of property Act; the second with 
consequential amendments in other Acts. The doctrine of part 
performance receives statutory recognition but in a limited form. 
The Committee have thought fit to take a middle course. Whilst 
recognising the application of the doctrine in cases of Agreements 
in writing, although unregistered, they have excluded from its orbit 
oral agreements with the object of keeping out perjured evidence. 
They have done this by introducing two newssections viz: 53A 
Transfer of Property Act and 30A Specific Relief Act and by 
amending section 49 of the Registration Act so as to admit in 


‘evidence an unregistered agreement to lease (2). The question arises 


whether the desired end will be achieved by these means. What 
is there to prevent, for example, a defendant. in an, action for eject- 
- (1) (1919) 31 C. L, J. 75- 7 

' (a) Government of India Gazette, zoth August 1927, Part V pp. 91, 137 141, 
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ment to file another suit foraspecific performance of an oral agree- 
ment to transfer the praperty, the subject matter of the ejectment 
suit, without alleging possession and praying that both the actions: 
‘be heard together. The means adopted by the Committee will only 
be effective in cases where the period to enforce specific perfor- 
mance of the agreement has expired. We may remark in passing 
that the wording of the new section 53A enables the: doctrine to be 
applied even after the period of limitation to enforce specific per- 
formance of the contract has expired. This is in accordance with 
the view expressed ubove. 

One could have wished that the draftsmen had acted on the 
weighty and very logical recommendation of the Civil Justice Com- 
mittee and abolished the doctrine of part performance in toto. 
That course alone could have avoided all pitfalls and would have 
laid at rest once and for all this long debated question. No more 
powerful argument has been advanced in support of this course 
than the judgment of Subrahmania Ayyar J. in Kurri Veerareddt v. 
Kurri Bapireddi (1). 


N, R. Mehta. 
(1) (1906) a9 Mad. 336. 


NOTES OF CASES. 


L L. R. 9 Lah. 201, Disruption of Hindu family—On partition family business fell to the 
Sars share of one member thereof—Application by him for revision of 


oF income-tax under section 25(3) of the Indian Income Tax Act of 
Natbu Mal 1922—Further application under section 66(3) of the Income Tax 
The Commissioner Act for reference to High Court. 


of Income-Tax. 


` Nathu Mal and his six sons formed an undivided Hindu family 
carrying ona joint-business. The business was all along assessed 
to income-tax as one concern, On the 18th April 1923 there was a 
disruption in the joint-family and on partition the family business 
fell to the lot of Nathu Mal. Nathu Mal then : moved the Income 
Tax authorities for revision of income tax ua der section 25(3) of 
the Indian Income Tax Actof rga2. But the Commissioner 
of Income Tax held against Nathu Mal. Thereupon he again 
moved the same authority fora review of his order under section 
66(3) of the Income Tax Act or in the alternative to refer the 
. question to the High Court. The Commissioner declined to “refer 
the matter as prayed fof contending that the question was one of 

fact and not of law. Upon this Nathu Mal came up tọ the High 

° > Goutt direct, 


a 
o 
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Held (ger Broadway, A.C. J. and Bhig J.) that inasmuch . 
as there was a disruption of the family and the joint-business the 
legal effect of such a disruption and partition was in their judgment 
a question of law and as such the Commissioner was directed to 
refersthe question at issue to the High Court for decision, ° 





Santal Parganas Justice Regulation 1893 (Bengal Regulation V of 1, L.R. 7 Pat. 337. 
1893) section 4(rz)—JInquiries and trials before a Magistrate in 1928. 
Santal Parganas—Commissioner of Bhagalpur Division is the High Soke: 

: Sailendra Nath 
Court in such cases—Patna High Court, tf can transfer a case Chakravarty 
during enquiry by such a Magistrate—Scope of paras. 17 and 22 
of the Letters Patent of Patna High Court. 


Sailendra Nath Chakrabarty and a few others were charged 
under sections r21 A,r20 B, 395, and 302 of the Indian Penal Code 
and section 20 of the Arms Act and put up for. trial before a 
Magistrate at Dumka in Santal Parganas. Onthe day fixed for 
hearing after the Crown Counsel had opened the case for prosecution 
an application was moved by the accused petitioners praying for an 
adjournment on the ground that they would move the High Court for 
a transfer of their case from Dumka to some other more accessible 
place. The law is that under section 4 (1) of the Santal Parganas 
Justice Regulation of 1923 in the Santal Parganas “ High Court ” 
would mean in reference to proceedings against European British- 
born subjects, or persons jointly charged with such persons, the High 
Court of Patna, and in reference to proceedings against other per- 
sons in cases triable by the Court of Sessions and in appeals under 
section 417, the Patna High Court, and in all other cases the 
Commissioner of -Bhagalpur Division. The question then arose 
whether in the circumstances the High Court had jurisdiction 
to pass an order of transfer in the case, 


Held (per Adami and Macpherson, JJ.) that inasmuch as the 
case was in the seizin of the Magistrateat Dumka within the Santal 
Parganas the High Court could not entertain the application not 
. till it came’ up before the Court of seizin and that paragraphs 17 
and 22ofthe Letters Patent must be read subject to Santal 
Parganas Regulation of 1893 which declares that Criminal Courts 
in the Santal Parganas other than the Court of Session are not ° 
Subordinate tothe High Court but tọ the Bhagdlpur Gommis- ° 
sioner, 


ve 
King-Emperor, 


eee iae . 
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REVIEWS. 


‘Hendersén on the Law of Succession—fifth editidn by. 
Alexander Kinney ; published by Thacker Spink & Co., 1928. 

Henderson’s Law of succession has again been edited by: Mr, 
Alexander Kinney, Administrator-General and Official Truetee of 
Bengal, The present work is an annotated Edition of Act XXXIX 
of 1925 with such other Acts relating to the law of succession gene- * 
rally as have been incorporated with the main Act of 1925 with 
amendments of subsequent years. ‘ 

. Henderson’s work ‘has been catering for the needs of the profes- 
sion for a long series of years and may be regarded as very suitable 
for the busy practitioner. ‘The book however, has been written on 
rather advanced lines and we think the raw junior may not’ find the 
commentary as helpful ashe might desire’ unless he has got him 
familiarised with a general knowledge of the fundamental principles 
of succession law. i 

The commentary is brief and suggestive and singularly free from 
any digression not-strictly relevant. In fact, after carefully - going 
through the important sections of the Code as handled in this 
work, one cannot but remark that accuracy of analysis of cases, 
brevity of expression and remarkable ‘insight into the actual neces- 
sity of the busy lawyer characterise this meer treatise on the 
law of succession, ar 

‘The method pursued in this work is eminently practical, All 
important chapters commence with a general commentary on the 
subject of the chapter. The commentary contains a summariséd 
account of the topics drawn from the most approved material to . 


“be found in the reports and wellknown text-books, Thus instructed, 


the reader is able to take a confident step amid the full digest of 
well arranged cases and extracts and references to authoritative 
works, There is a general statement in the nature of a commen- 
tary under each important section which specially emphasises very 
succinctly those points which require further information, in the 
light of the points suggested-in the brief general commentary, 
authorities are then marshalled by the authors, Authorities ‘in 


` India are first analysed and the relevancy of the case cited to the 


point or points at issue are clearly shown ; cases decided: by the 
superior Courts in India as appearing in the different reports .are 


“separately treated. This method is greatly appreciated by the legal 
. practitioner wbo under the law of citation prevailing in India would 


prefer to cite as a binding authority the decision of that superior 
Court under whose jurisdiction he is practising ; this is a real help 
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to the practitioner for sometimes judge) of the highest tribunals in 
India have been known to have develop#d a remarkable static 
“tendency. The Editor following the line adopted by Mr. Justice 
Henderson has then brought up Enghsh authorities up to date. 
Here again one cannot fail to detect the sure step of a lawyer quite 
at ease with the decisions of English Courts. There is indeed no 
vagueness about the delineation of cases which have been analysed. 
The spirit of the law embodied in the sections-of the Indian Code 
has been brought out with marvellous accuracy with the help of 
English decisions which are the real basic material of our Indian 
Statute. Another remarkable feature of this Edition consists in 
copious references to highest standard works of English authors on 
the law of succession and administration, These references if worked 
up by the reader will place him without much trouble in possession 
of all that need be known by him to argue cases with familiarity 
born of wide and accurate knowledge. The applicability of the law 
to persons following different religious persuasions has always been 
carefully pointed out. Altogether this is an ideally comprehensive 
edition for the busy practitioner who would at once be able to cite 
cases for establishing a point and also to acquire an accurate and up 
to date knowledge of the intricate subject of succession. 

Henderson by Kinney in-our opinion, is a valuable contribution 
to the Anglo-Indian legal literature and the practitioner, we are sure 
would feel grateful to the Editor for not only maintaining the high 
standard of the work but adding other features of considerable utility. 
The simple thing, the table of cases cited, shows how the real neces- 
sity of the practitioners was always the guiding principle of the 
Editor. The general index which is really a well considered digest 
of topics would be greatly appreciated by the junior practitioner not 
quite familiar with the details of the law of succession. 

Fauzdari—Ayin—0—Karya—Siksha (in Bengali) by Nalini 
Mohan Guha B., L., pleader, Judges’ Court, Khulna. First Edition 
1333 B.-S., price Rs. 3. l 

This small hand book under review treats of a subject 
upon which there are not many treatisés writteñ in the verna- 
cular. The first part of the book deals with some general rules 
underlying all criminal trials. It is somewhat surprising that 
we do not find in this introductory any brief statement 
of the principles of Criminal jurisprudence which form the 
subject-matter of Introduction in every trgatise og Criminal law. 
The second part of the book aims at giving the material portions of 
the Penal Code while the third part contains the main provisions.of 


the Criminal Procedure Code. Therg is a fourth part in which the * 
® 


e 
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author has collected a large pumber of model forms of petitions etc. 
and he has also given imanother part of the book the rules regard- 
ing applications for informations and copies of documents, The 
author tells us in the preface,that his object in writing this book 
was in the main to make familiar with our Criminal law the half- 
educated lay public who have no access to the treatises on the 
subject written in the English language and to place before them a 
handy and reliable guide in all matters relating to the practice and 
procedure of the Criminal Courts in the Moffasil. On perusal of the 
book we are glad to note that the author has achieved a certain 
measure of success in the execution of the task he has prescribed 
for himself. To write a legal work in the Bengali language is itself 
a difficult and tedious task and it means a lot of trouble when such 
task involves the rendering into vernacular the severely legal lan- 
guage of a statute like the Indian Penal Code, But much as we do 
congratulate the author for the trouble he has thereby undertaken 
we can by no means say that his Bengali version is altogether satis- 
factory or that it leaves nothing to be desired. Not infrequently 
does he appear to interpret the original section in his own language 
instead of confining himself to a literal translation of the text. The 
method adopted by our author has one-great merit of its own in that 
the writer can thereby make himself clear and expressive but to 
follow this method in dealing with statutes is to take upon one’s own 
self the dangerous responsibility of avoiding pitfalls and as such it 
throws 2 much heavier burden on the author than what is involved 
in the task of translation. In the present case it has doubtless been 
responsible for the omission, in some instances, from the Bengali 


rendering of things, often of vital importance, which are found in | 


the original. Besides, the author has taken great liberty in his 
dealing with the illustrations given in the original, many of which he 
has left out altogether. All this, we fear, has in no small measure 
affected the usefulness of the book. We think the author will be 


well-advised in future to adoptthe less hazardous method and — 


remain content with following the originals more closely. He will 
also do good by ineorporating in the second part of his book some 
more sections of the Penal Code which are obviously as much impor- 
tant as those already noticed, In this respect, the third part dealing 
with the Criminal Procedure Code is admittedly more thorough 
than the sécond. On the whole the book will be found usefy! by 
the beginner. The formg of petitions given in the end may be 
consulted with advantage by pleader’s clerks inthe Muffasil and 
others more directly connected with the profession. 


: The size is handy and the bgok has been moderately priced, 
= e OT ES 
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NOTES OF CASES. 


Penal Code Sec, 21%—Complaint by Police against informani— 
Court if bound to issue summons before calling upon informant 
to shew cause, 


A complaint having been made against Maguni Padhan and 
others that they had committed injuries to complainant’s cattle and 
had therefore committed an offence under section 429 I, P. C. The 
Police were asked to enquire into the matter. On investigation the 
Police found the complaint to be true. Thereafter Maguni Padhan 
laid an information to the Police to the effect that the complainant 
had set his house on fire and thereby caused him bodily injuries, 
The Police found on enquiry that the complaint of Maguni was 
entirely false. Thereupon Maguni was sent for medical. examination 
in which his alleged injuries were found to be self-inflicted by 
sulphuric acid. It was also found by the Police that Maguni’s 
complaint was only a counterblast to the other complaint, Upon, 
this the Police filed a complaint against Maguni under section 211. 
On being summoned Maguni moved the Sessions Judge that he 
should have been called upon to show cause before proceedings 
were adopted against him under section arr. The Judge being 
inclined to accept Maguni’s contention referred the case to the 
High Court under section 438 Cr. P, C. 

Held (per Adami and Wort JJ.) that where ona Police report 
the informant’s case is found to be false and the informant is 
. proceeded with under section 211 I. P, C. the Court is, not bound 
before issuing summons under section 211 to call upon the infor- 
mant to show cause why he should not be prosecuted. 


Avidence Act, section 37— Voluntary statement of the husband before 
the Pokce— Wife's body discoured in consegenteeol that Xatement— 
Whether such statement amounts to a confession of a person 


accused of an offence. =e 


I. L. R. 7 Pat. 408. 


1928. 
wee 
Maguni Padhan 
v. 
King-Emperor. 


I, L. Rug Pat. 41r. 
Aaa Cy 


1929; 


ç Deonandan 1 Dusadh. 
King Emperoy 


s: 


anf 
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One Deonandan Dufadh was challenged forthe murder of his 
wife and convicted by the Sessions Judge of Muzaffarpur on that 
charge and sentenced to transportation for life. The only evidence 
against him was his Own confession before the Police that he 


_ had wounded his wife whereupon she became senseless. The 


question for decision was whether such statement of the accused 
came under section 27 of the Evidence Act and as such admissible. 

Held (per Adami and Wort JJ.) that as the person has not up to 
the time of making the’ statement been accused of any offence 
he was not at that time “a person accused of an offence” within the 
meaning of section 27 of the Evidence Act and hence the statement 
was not admissible under that’ section, 


BAR COUNCIL. 


The Bar Council has, with the previous sanction of the High 
Court, :made the following rules under Section 9 of the Bar 
Councils Act :— 

, Rules, 


The qualifications to be possessed by persons applying for 
admission as advocates of the High Court of Judicature at Fort 
William in Bengal under Section 8 sub-section (2) clause (b) of 
the Indian Bar Councils Act (XXXVIII of 1926) and the form and 
manner in which applications shall be made to tle said High Court 
for admission as such advocates shall be as follows :— 

x, The qualifications and procedure prescribed for the ad- 
mission of persons to appear and “plead on the Original Side by 
Chapter I of the Rules of the High Court, Original Side, as amend- 
ed by the Order of the said Court dated the goth day of June 
1928, ° 

a, The qualifications and procedure prescribed for the admis- 
sion of Vakils by chapter XIV of the Rules of the High Court 
Appellate Side, as they stood on the goth day of June, 1928 
provided that for the word “ V akil” in the said rules, the word 
s Advocate? shall be read. 


3. Notice of all applications made to the High Court for 


-~ gdmissjon as adyocates shall be given by. the Court tothe Bar 


æ 
e 
i 
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Council, Such notice shall contain the fame and description of 
“every applicant. s 
4. »No person shall be admitted and enrolled as an advocate 
till the expiration of fourteen days from thé date of such notice. 
* 5, The Bar Council shall be entitled within the said period of 
of fourteen days to prefer to the Court any objection in writing to 
the admission of .such applicant. The Court before making any 
order on the application for admission shall, in case of such objec- 
tion, give the applicant and the Bar Council an opportunity to be 
heard in such manner as the Court may decide in each case. 
6. No person shall be enrolled as an advocate until he has 
paid a fee of Rs, 100 to the Bar Council. 
7. No woman shall be disqualified for admission as an advocate 
by reason only of her sex, 





THE LATE MR. AMEER ALI. 


Ht is our painful duty to record the death of the Right Honour- 
able Syed Ameer Ali, which sad event took place on the 3rd of 
August 1928 at his county residence in Sussex, England. 


Born in 1849 he had his school and college education in the ` 


Hooghly College, and took his M, A. degree in History in 1868 
being the first Mahomedan to achieve that distinction in the Cal- 
cutta University. Mr. Ameer Ali was called to the Bar in 1873 and 
joined the High Court the same year. Immediately after his return 
he was for sometime the Professor of Mahomedan Law in the Law 
Department of the Presidency College. Between 1878 and 1881 he 
held the appointment of a stipendiary Presidency Matkistrate being 
the first Indian to hold such an office. He was ‘appointed the 
Tagore Law Professor in 1884. His lectures on that occasion 
have come down to this day as a standard work on Mahomedan 
Law. In 1890 he was made a Judge of the Calcutta High Court 
which office he filled with rare ability and digtinction,for a period 
of 14 years. He always rose to distinction through sheer merit 
and industry. He retired from the Bench in 1904 and went te 


« England to spend the rest of his life thera, He wag the first Indian 
e 
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to be appointed a memtbr of the Judicial Committee of the Privy 
Council in 1909. Th collaboration with Mr. Finucane he edited an 
admirable edition of the Bengal Tenancy Act and with Mr, Justice 
Woodroffe (as he then wa$) he wrote those two popular commentaries 
on the Indian Evidence Act.and the Civil Procedure’ Code. His 
claims to recognition in the hands of posterity rest on his scholarly 
works on Islamic History, Culture and Philosophy. 

- A gentleman of wide culture and liberal views he always took a 
sane and practical view of social and political problems. He was the 
founder and the first secretary of the Central Mahomedan Associa- 
tion and for a time a member of the Bengal and the Imperial Legis- 
lative Councils. In private life he was a selfless old fashioned 
gentlernan of exemplary character and inspired confidence and 
enthusiasm in those who came in contact with him.. He has left a 
widow, who is an English lady, and two sons, one of whom is our 
popular officiating Standing Counsel and the other a member of the 
I. C. S. posted in the United Provinces. . 

We beg to offer our respectful condolences to his bereaved 
family. i 





‘The Calcutta Law Journal. 


Vou. XLVIII. CALCUTTA, SEPTEMBER, I, 1928, l No. 5. 





NOTES OF CASES. 


Criminal Procedure Code, sec. 537—Cross-cases of rioting—Lmploy- 1. L, R. 50 All. 457. 





ment of evidence in one case as evidence in the other—Consent of 1927. Í 

Counsel to irregular procedure— Whether proceedings were irre- we 

gular, a 
Sukhai Ahir. 


Two cases of riot which were practically one controversy were 
tried by the same Magistrate. The Magistrate after having tried one 
of them treated a portion of the evidence in the first case in trying 
the second by agreement of the Counsel who was engaged in both— 
although nothing was formally transferred to the record of the 
second case. The question arose whether by such a procedure the 
accused was prejudiced in any way. 

Held (per Wailskand Jgbal Ahmad, JJ. ) that while no serious 
defect in the mode of conducting a criminal trial can be justified 
or cured by the consent of the advocate of the accused as a matter | 
of fact, in this case inasmuch as the accused could not point to any 
way in which they might have been prejudiced, the procedite; 
though irregular, did not vitiate the trial. 








Divorce procecdings— Wife charged with adwltery—Misconduct of peti- 1.1. R. sofAll. 
tioner during married life, whether a discretionary bar—Prin- 464 (F. B.) 
ciples for exercise of discretion by Matrimonial Courts. . 1927. 

The husband moved the District Judge for divorce for wifes James Paes Sherring 
adultery and obtained a decree nisi there. On the cage coming UP Shahza i Sherring.’ 
before the High Court for confirmation it was found that the peti- —, 
tionér had admitted having contracted venereal disease during his 
married life. Thereupon High Court sent back the case ito the 
Judge to decide, without taking fresh evidence, whether that (nding 
did not constitute a discretionary bar inthe matter, But the Judge, °, 
held that the discretion might be suitably exefcised in petitioner’s è 
favour, because the husband’s record, though not spotless, was not so 

* bad as his wife’s and it did not appear that * any useful’ purpose coukl d e 


wt 


: $ 
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. be served by refusing to ‘dissolve the bond that had ceased to perform, 
any useful function. The matter again came before the High Court 
for further confirmation. f 6 
Held (per Grimwood Mears, C. J, Walsh and Kendall JJ) 
A that the wife’s adultery was not proved and that in the trial of matri- 
monial cases the Court must have regard not only to the rights and 
liabilites of the matrimonial person wronged and of the wrong- 
doer respectively inter se, but also to the interests of society and pub- 
lic morality and the Court should, therefore, in the exercise of every 
discretion which was vested in it, endeavour to promote virtue 
and morality and to discourage vice and immorality while exercising 
its discretion and that where Parliament did not think fit to define or 
specify any cases or classes of cases, for its application, ‘the Court 
ought not to limit or restrict that discretion by laying down rules 
within which alone that discretion was to be exercised. 


LLR G6 Rang. 468 COU Procedure Code 0. 21, rr. QI, 92 and 93—Purchaser at Court 
1928. sale—Remedy of judgment-debtor when ke has no saleable interest— 


Wàüne Naike Purchasers righi and remedy restricted to statutory enactment. 


Maung Ba Gyi. The petitioner Maung Nauag bought certain properties at a 


Court sale, One Mauag Gyi impeached the sale saying that the land _ 


belonged to him and not to the judgment-debtor. The result was 
that Maung Naung lost his land. He then proceeded against the 
judgment-debtor to get back his purchase money. The Court passed 
an order in his favour. But against this order two of the judgment- 
creditors Maung Ba Gyi and Ma Chit Me appealed. Their appeal 
was allowed and the order for refund of the purchase money was set 
aside. Then came the petitioner before the High Court in revision 
to set aside the order ot the lower appellate Court. The question 
was where lay the right and remedy of the auction-purchaser. 

Held ( per Brown, J. ) that the auction-purchaser at a Court sale 
may apply under O. 21, r. 91 Civil Procedure Code within thirty days 
from the date pf sale to set aside the saleon the ground that the 
judgment-debtor had no saleable interest in the property sold and 
that if the sale was set aside under O. 21, rule 92 the purchaser was 
entitled to an order of refund of his money under r,93 and that 
there as no warranty of title express or implied either by the 

oe secree-holder or by, the Court in case of execution sales, 
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Wakf under Skia Law— When such wakf becomes, completed—Wakif 1.1L. R. 7 Pat. 468. 
kas power to prescribe rules of succession after formal dedication— 1928, 
Power of appointment vests in the dedicator when no rule of 


ew 
i a j Syed Ali Zamin 
‘succession is laid down by any wakjnama. 
. 


Ve 
Sjel Mabainmad Akbar AN Khan {Ghote Nawab ianed Sped: Aar eed 
Ali Zamin to establish his own title to the Mutwalliship of the wakf Da 
created by the formers father by word of mouth without any 
written wakfnama, According to the oral wishes of the dedicator 
expressed to witnesses his own children or any one elected by them 
and no stranger were to succeed to the office of Mutwalli after his 
death. So upon his demise Badshah Nawab, the eldest son, took 
up the management of the trust without any objection from any 
quarter. But Badshah Nawab before his death executed a deed, 
made some giftof his own properties for pious purposes and 
appointed Syed Ali Zamin to succeed him as the Mutwalli of the 
combined trust properties. Thereupon after Badshah Nawab’s death 
Syed Ali Zamin stepped into his place as the Mutwalli. This 
claim of Syed Ali Zamin was objected to by Chote Nawab the 
youngest son of the original dedicator. Hence this suit. The Subor- 
dinate Judge in accepting the evidence of one of the witnesses of 
the oral dedication found in favour of Chote Nawab’s contentions 
and accepted his right to Mutwalliship. Against this decision the 
nominee of Badshah Nawab appealed to the High Court : i 


Held (per Dawson Miller, C. J. and Muilick, 7.) that in case of 
wakf it was usual for the dedicator to lay down rules of succession 
to the office of trustee after the formal dedication which took place 
only when the settlor divested himself of the proprietory interest in 
the dedicated properties and that therefore it was within the com- 
petence of the wakif to prescribe rules as to the mode of succession 
to the Mutwalliship up to the moment when the dedication took 
formal effect by transference of possession and that in accordance 
with the proved wishes of the dedicator his children were to succeed 
to the Mutwalliship. 


. manship which is so prevalent in the mofussil. 
s e 
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‘ REVIEWS. : 


The Indian Evidences Act by Tarapada Banerji, B.La Sixth 
Edition by A. C, Ghose? M.A., B.L., published by M. C. Sarkar & 
Sons, 90/2 Harrison Road, Calcutta, 1928. $ 

The late Mr. Banerji’s edition of the Indian Evidence Act was 
well-known to the profession as a brief and handy referenca book 
which gave some guidance on salient points. The present Editor 
has not only considerably enlarged the work, as he was bound 
to do, considering the lapse of time since the work was last pub- 
lished, but has remodelled it and ina way made it his own. The 
method of treatment and the general character of the book are 
thus very much the same as in other works of Mr. Ghosh. The 
exposition of the law is concise and the case notes adequate. A 
larger number of sub-headings and marginal notes would have 
greatly increased the usefulness of the book, but on the whole the 
classification of topics under each section is satisfactory. Altogether, 
we have no doubt that the profession will find the work .handy and 
useful. 


The Civil Court Practice and Procedure. by Atul Chandra 
Ganguly, M.A. B.L., and Khagendra Nath Ganguly, M.A., B.L., Fourth 
Edition, 1928; published by the Eastern Law House, 15 College 
Square, Calcutta. i 

The fact that the book has run into a fourth edition indicates 
that it has satisfied a felt want of practitioners. The author 
has incorporated into this manual all the information about 
the law and practice relating to procedure in Courts, together with 
a few forms and precedents and a great deal of other useful infor- 
mation, not forgetting a chronological table. While we have no 

doubt therefore that the book will be found very useful and handy, 
specially by junior practitioners, we must say that in the method of 
treatment as well as the quality of printing and general get up the 
book was capable of considerable improvement. With an excellent 
English mogel like Odgers Pleadings before them, the authors 
could certainly improve their work by closely following his method. 
With regard to the precedents in the book too, notably the Bengali 
precedents, one notes with regret that they do not show much 
impxovement on the loose and happy-go-lucky methods of drafts- 
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THE EVOLUTION OF THE LAW ON RESTRAINT OF 
TRADE AND ITS POSITION IN INDIAN 
JURISPRUDENCE. 


The Common Law on the subject of Restraint of Trade is 
founded onthe principle of Public Policy which is different at 
different times, varying with the progress of science, development 
of commerce, facility of intercourse, anda thousand and one other 
complex and complic ated factors which act and re-act on one 
"another in modern society. It follows that the decisions on this 
branch of the law are much less rigid and stereotyped than those 
which deal with and lay down pure principles of law. Its history is, to 
quote the words of Lord Watson, a long record of protracted struggle 
between the principle of common honesty in private transactions on 
the one hand and a stern rule of law which forbade all restraints of 
trade on the other, and may be divided broadly into four periods*, 

In the earliest period all restraints on trade of whatsoever 
nature whether limited or unlimited were considered to be against 
public policy and therefore bad. So far back as the reign of Henry V 
we find the Court holding an obligation imposing a partial res- 
traint bad in law: Dyer’s case (1). Time rolled on for a hundred 
years but the leaden footed Law stood where it was. Even in the 
reign of. Elizabeth restraints though partial were held bad: Black 
smith’s case (2) ; Colgate v. Bucheler (3). But the iron rigidity of the 
law was already beginning to groan and creak under the strain of an 
ever increasing volume of trade and was soon to break under its 
weight, In the early years of James I’s reign the Courts began to 
make a distinction between * general” and “particular” restraints, 
pronouncing against the former but upholding the latter if made for 
valuable consideration : Mogers v. Parrey (4); Broad v, Jollyfe (5). 

*The writer is indebted for this idea toa Review of a French work on the 


subject which appeared in THE LAW QUARTERLY REVIEW. for April 1938 
at p. 251 although he has not had the advantage of consulting tha original 


work. . ed 
(1) 2 Henry V 5 p. 1263 See also Pollock’s Law of Contract. 
(2) 2 Leo, 210. (3) Croke Eliz. 872. 
(4) (1614) 2 Bulst, 136, (5) (1620) Croke Jame?sg6, 
° . 
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These decisions were the first encroachment on the pristine state 
of the law and with them fhe law may be said to haye entered 
on its second phase. Butas yet the distinction of general and 
partial restraint was nebulous, Itewas only crystallised into form 
and shape by the classical judgment in Michel y. Reynolds (1) and 
"was thereafter to pervade the cases for over a century anda half. 
The reason given’ for the distinction by Parker C. J. 
„was .that a particular restraint, when the contract was -for a good 
and adequate consideration, was for the mutual benefit’of the obli- 
gor and the obligee and the principle volenti non jit injuria 
applied (p. 185) whereas a general restraint was oppressive to the 
obligor without any corresponding benefit to the obligee for 
“what does it signify toa Tradesman in London what another 
does in Newcastle” (p. 190). The illustration gives the key to 
the principle underlying the distinction. In the then state of 
society and trade nobody could have considered as reasonable a 


restraint extending throughout. the kingdom. This principle was” 


to become a century after the jumping-off ground for a further 
extension of the law to suit altered circumstances. The subsequ- 
ent cases confined themselves to consideration of the questions 
‘whether it was the duty of the Court or the contracting parties 
to decide on the adequacy of the consideration, whether there 
should be a presumption against the validity of the covenant un- 
til proved to be reasonable, whether a restraint absolute in space 
but limited in point of time.or a,covenant which regulates or 
confines the manner in which the trade is to be worked was to be 
classed as a general or particular restraint, on whom lay .the onus 
of proving that the covenant had been made for good consideration 
and was reasonable. We need not stop to consider these 
cases in detail until we come to Horner v. Graves (2), In 
this case which was another milestone in the evolution of the 
law Tindal C. J. explains. the distinction of'a general and 
particular restraint laid down in Mitchel v. Reynolds (1) as “rather 
instances and examples than limits of the application of the rule 
which can only be af last what is a reasonable restraint with 
reference to the particular case”, In some later cases notably 
Whittaker v. Howe (3), LZeather-Cloth Co. v. Lorsont (4) and 
Rousillon v. Rousillon (5), the decision was sought to be based on 
thg principle whether the restrain was reasonable for the protection, 


(1) G7) 1 P, Was. 181. e (2) (1831) 7 Bing. 735. 

(3) (1848) 3 Beave 383. (4 1869) L. R. 9 Eq. 345- 
(5) (18808 14 Ch. D..351. 
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e 
of the covenantee. It was not however until the Nordenfelt case (1) 
that the House of Lords openly threw “overboard the distinction 


. between general and partial restraint, disapproving the observations 


of Lord Bowen that the question®of reasonableness of restraint 
could only be applicable to instances of particular restraint (p. 564) 
and established the principle that “the only true test in all cases, 
whether partial or general restraint, was what is a reasonable res- 
traint with reference to the particular case”. With this decision 
commences the third period in the history of the law, But there 
was soon to be a further development—a development which had 
already been foreshadowed by that exceptionally clear thinker Lord 
Macnaghten in his judgment in the Nordenfelt case (1). This 
development synchronises with the fourth period in the history of 
the law. In this last period Courts began to distinguish between 
contracts of sale of business on the one hand and contracts for 
service on the other. In the former case the Courts allow a far 
greater degree of freedom of contract and a corresponding degree 
of restraint of trade than in the latter case. [Afason v. Provident 
Clothing Co. Lid. (2)|. As regards contracts of service it was held 
that the master is entitled to protection of his trade secrets and 
against solicitation of his clients but has no right of protection 
against competition per se [Herbert Morris Ld. v. Saxelby (3)]. In 
both class of cases the law has attempted to effect a reconciliation 
in the’ public interest between two elementary rights, the right to 
contract and the right to work. In either case the Court merely 
registers and affixes its seal of approval to the economic principle 
underlying the transaction. 

The Indian Law onthe subject is embodied in section 27 of 
the Indian Contract Act, It perpetuates an anachronism and is 
copied almost verbatim from the draft New York Code, “the evil 
genius of the Act”, as Sir Frederick Pollock terms it. Only three 
years before the Indian Contract Act was passed Leather Cloth Co. 
v. Lorsont (4) had been decided and yet the provisions contained 
in section 27 were framed in utter disregard of this decision. Very 
probably the Indian draftsmen simply copied® the section from 
The New York draft Code in ignorance of the fact that that Code 
had deliberately attempted to narrow the common law. The 
whole of this section ought to be scrapped and replaced by another 
in gonformity with the modern doctrine. In fact the time has come, e 
ifit is not already overdue, that the whqe of the Indian:Cohtract 
Act should undergo a drastic revision. It has been described by Sir 

(1) (1894) A. C. 535- (2) (1913) A. C. 724 (738). bd 
(3) (1916) 1 A. C, 688. (2) (1869) L. R. 9 Eq. 345. o? ns 
. Ld 
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‘William Anson as that “unhappy exper iment in codification”, a 


rebuke which is well merite. It lacks that finish and workmanship 


which can only proceed from a unity of design, an essential factor in 


the successful drafting of a Code, Two many hands, independently 
of each other, have been busy working at it, with the result that 
the different parts do not blend into a harmonious whole. 

N. R. Mehta. 


i re 


REVIEW. 
> The Law of Subrogation by Pramathanath Banerjee ; pub- 
lished by M. C. Sarkar and Sons, go-2A Harrison Road, Calcutta. 

This is a small volume dealing with a difficult question of law, 
The humility of the author in his preface disarms criticism. He is 
clearly far from pretending that he has produced a work of scholar- 
ship at which the legal world will gape with wonder. The work 
pretends to be nothing more than an, attempt to present ina brief 
and systematic form the effect of statutes and case law and to eluci- 
date the principles underlying the law on the subject. 

Subrogation has been dealt with in numerous masterly works of 
England and America, and, so far as the law of mortgage is concern- 
ed in Sir Rash Behary Ghose’s work a great many Indian cases have 
been decided however in which the doctrine of Subrogation has 
been applied in India, This is, so faras we are aware, the only 
book which adequately deals with the Indian case law and dijscus- 
ses them, though the author also gives a useful summary of the. 
law as laid down by English and American authorities. 

The book is a very satisfactory treatment of the subject and 
gives a lucid exposition of the whole law. The ideas of the author 
are clear and, on the whole, | expressed -with perspecuity. One 
would have liked however a little more of critical appraisement of 
Indian decisions which have not always been characterised by a 
clear appreciation of principles. The author might also have given 
greater attention to external graces of writing. His chapters are 
not well divided and he has followed the pernicious methods of 
most Indian authors of burdening the body of the book with an 
excessive amount of case-references which ought to have been 
relegated to footnotes. 

On the whole, however, we have no doubt that the profession 
will find the,book useful, though novices might find some diff- 
“culty ; because Mr, Banerjee has made no attempt to make hfs 
exposition quite efementary, but has assumed some advanced 
knowledge in his readers. We are sure ‘the book will finda pace 


ip eretyilenyers library. 
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NOTES OF CASES. 


Indian Companies Act, Sec, 215—Company in liguidation—Court, 1,1. R. 50 All. 482. 


if can stay execution of decrees against the Company in a volun- 

tary liquidation, 

This is an application for stay of execution of two decrees 
against the Company in liquidation. The decrees were obtained 
just a few days before liquidation on a voluntary basis was resolved 
upon. This application is made under section 215 of the Indian 
Companies Act corresponding to section 193 of the English Act of 
1908. The question ‘for decision was whether the Court could 
stay execution proceedings when such an application was made 
before it, 

Held (per Ashworth, J.) that as section 2r5 of the Indian Act is 
in the same words as section 193 of the English Act, the Court was 
entitled in a voluntary liquidation to stay further proceedings in 
execution of decrees obtained against the Company, prior to the 
passing‘of resolution for voluntary liquidation, for the very reason 
that the execution, if allowed, would necessarily interfere with the 
distribution of the assets pari passu and that sucha power need 
not be exercised in case of compulsory liquidation, because the 
statute itself forbids taking out of execution. 


Civil Procedure Code, Set, 60—Execution proceedings—Meaning of 
u debts” — What “ debts” are subject to attachment in execution 
of decree. 

Jarbhandhan as judgment debtor- objected under section 60 

C. P. C. to the attachment of certain rent alleged to be due to him 

from his sub-tenant saying that it had not yet become due to him, 

The firsteCourt held, that as the rant had become due at the date 


when the objection was heard, it was immateriaf that *the attach- ` 


ment was made before the rent had become due and that there was 


no reason why rent could not: be attached before it became dyn 


° 


1927. 
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I. L. R. 50 All, 507. 
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In appeal the. District Judge upheld the contentions of judgment- ; 
debtor. The decree holder then came up in second appeal to 
High Court. The question for decision was what kinds of «debts 
were subject to attachmerft in execution of a decree. 

Held (per Mukerjee and Ashworth JJ.) that the word “debts” as” 
used in section 60 C., P, C. applied only to existing debts and that 
„they did not include those which might become due in the future 
‘and such rent as had not become due could not be attached either 
ag a debt or as an actionable claim. 





indian. Limitation Act, Sch, I Arts: 91 and 120 -—Difference between 
a deed which is null and void and one whith is good but voidable 
— Limitation for a suit for concellation of each of suck deed, 


The plaintiff Zulaikha Bibi brought a suit for a declaration that 
a certain sale deed executed by her in favour of dependant Muha- 
mmad Nazir was a fictitious document and thatit never inténded 
to pass title in the life time of the plaintif and that no considera- 
tion had passed between the parties and that the document was 
void ab-initio. Both the Courts below decreed the plaintiffs claim. 
The question of law that rose below and was raised in High Court 
was the question ‘of limitation whether Article 91 or 120 of 
the Limitation Act would govern the case. 

Held (per Sulaiman and Kendall JJ.) that a suit for a declaration 
that a'transaction embodied in a particular deed was, from its very 
inception, a sham transaction was to be distinguished from a suit 
for cancellation of the deed, and that such a trial was to be govern- 
ed by section 120 of the Limitation Act as the suit would be a suit 
for declaration of title. 


City of Bombay Municipal Act, Sec. g71—Conviction under that sec- 
- tion to be followed by legal sentence. 

Merwanji Mistry as owner of certain stables was prosecuted 

under section 471 ofthe City of Bombay Municipal Act for having 


Mersfanji: M: Mistry, allowed stable litter to be kept on the premises and for having allow- 


— 


ed: dung from these premises to pass into Municipal drains. On 

, the Magistrate being finally informed that the accumrfulations 

“and obstructions ‘had been removed at the instance of the man 

prosecuted he’passed an order as follows: “ Complied : warned 

{ng discharged.” Thereupon the Municipal Commissioner came 
e 


/ 
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up in revision before the High Court and urged that the order was 
illegal inasmuch as under section 245 of the ¿Criminal Procedure 
_ Gode the Magistrate was bound to record an order either of acqui- 
ttal or of conviction, whichever it might have been in the particu- 
lar case, 

Held (per Fawcett and Mirsa JJ.) that the Magistrate proceed- 
ing under section 245 Cr. P.C. was bound to record an order 
of either acquittal or conviction and therefore the order “ warned 
and discharged” was illegal. The Court accordingly set aside that 
order and convicted the opposite party under section 471 of the 
Municipal Act and sentenced him to a fine, l 


Indian: Penal Code, Sec, go8—Criminal Breach of Trust—Hxact 
amount misappropriated need not be proved in action. 


The accused, who was a cashier ina firm, was charged with the 
offences of criminal breach of trust and destruction of accounts and 
punishable under sections 408 and 477A. of the Indian Penal Code. 
The trying Magistrate acquitted the accused saying thata general 
charge could not stand and that it was not legal to conyict him even 
if the evidence showed that he had committed, defalcation for 
indefinite amount. The Bombay Government appealed to the 
High Court against this order of acquittal. 

Held (ger Fawcett and Mirsa JJ.) that the general proposition 
laid down by the Magistrate could not be accepted and thatona 
charge of misappropriation it was not incumbent upon the prose- 
cution to establish that a definite sum had been misappropriated 
and that it was enough if any amount was proved to have been mis- 
appropriated .The order of acquittal was accordingly set aside. 





Passing off action—Colourable imitation of trade mark— yee an 
infringement. 


The plaintiff Company had for a number of yeara EE and 
sold in Aden white shirtings under two tickets—one bearing & 
mark being a Somali on horseback and the goods bearing that mark 
being known as Adu Khey/ in the markets (the other bearing the 
figure of a Somali girl and the goods bearing that mark being known 
as Adu Sherifa. In 1924 the defendant also. imported. into Aden 
white shirtings bearing different numbers but with tickets the cen- 
tral figure of which was,.either ‘a Somali male on -horseback- qr a 
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Somali girl, The figures in the two sets of tickets were more or 
less similar in colous and design—only differing in minor particu- 
lars, Thereupon the plaintiff Company brought a passing-off suit 
against the defendant in Aden Court. The trial Judge thought 
the defendagts’ goods did not deceive the public in acceptings 
them as the plaintiffs’ afd dismissed the suit. But the learned 
Political Resident on appeal took a different view and referred the 
matter to the Bombay High Court under section 8 of the Aden 
Courts Act II of 1864. 

Held (fer Amberson Marten, C.J. and Crump, J.) that ona 
consideration of the facts and examination of the tickets in ques- 
tion it was amply evident that the plaintiffs were entitled to an 
injunction restraining the defendant to use the marks since it was 
probable that purchasers were likely to be deceived by the simi- 
larity of the marks and general’get-up of the two sets of goods, 


Damage of goods through unseaworthiness of vessel— Validity of con- 
dition in Bill of Lading requiring notice in writing of damage 
before removal of goods—Whether shipowner will be liable in the 
circumstances. 


The plaintiff had sent from Naples 280 tons of potatoes for 
Bombay on board the defendants’ ships “ The City of Calcutta.” 
The Master of the ship received the same to be carried to- Bombay 
upon the terms stated in the Bill of Lading which he signed. The 
goods were found to be totally damaged and unfit for use on arrival 
at Bombay. Then the plaintiff brought this suit against the 
defendant Company to recover damages alleging that the damage 
was due to the fact that the said ship was not fit to carry such 
cargo and that the defendants failed to take proper. and reasonable 
care of the goods. The defendants contended that the suit was 
bad for want of notice in writing as provided in clause 14 of the Bill 
of Lading. They also denied that the ship was not fit to carry on 
the cargo in question and that they failed to take proper and 
reasonable care of the goods. : 

Held (fer Rangnekar J.) that where goods were shipped on 
board a ship there was an implied condition of its seaworthiness 
and where there was a breach of that condition and loss aroseethere- 
from the shipowners could not rely upon the special conditions of 
the contract and where the loss complained -of by a charterer was 
dug to unseaworthiness of the vessel then the shipowners were not 
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entitled to claim the benefit of any of the special clauses in the 
Bill of Lading and any condition as to notifying the damage or 
stiptilation that notice of damage should be given within a particular 
time could not defeat the right of action ynless there was in the 
Bill of Lading an express clause as to the unseaworthineg.. 





Indian Limitation Act, Sec. 20—Part payment of debt by illiterate 
debtor—Debtors’ thumb impression against the payment—Endorse- 
ment of the payment writien by somebody else— Whether such a 
thumb impression with the endorsement written by a diferent hand 
could save limitation. 


The plaintiff applied for execution of a decree to recover a 
balance of Rs, 134/-and odd from the defendant judgment debtor 
and relied upon an endorsement of part payment of the principal 
debt by the judgment debtor Gangubai. The endorsement was to 
this effect : “ Rs, 5 Vasul dated 16th February x922 by the hand 
of Gangu named Balwanta”. Below this endorement Gangu has 
given her thumb impression which is described by one Vithola 
Ramji as being the thumb impression of Gangu ard Balwanta. 
The Subordinate Judge held that the part payments of the decretal 
debt evidenced by this endorsement gave a fresh period of limita- 
tion to the decree holder. But the Lower Appellate Court disagreed 
with this view on the ground that the description of the thumb 
impression was made by Vithola Ramji whereas the endorsement 
below with which this thumb impression was made by Gangu was 
not in the handwriting of Vithola Ramji and that in as much 
as under the proviso to section 200f the Limitation Act in case 
of a part payment of the debt, the fact of the payment must appear 
in the handwriting of the person making the payment, and that as 
in this case the formalities have not been fulfilled, the part pay- 
ment could not be said in the handwriting of the debtor Gangubai, 
Thereupon the plaintiff came up in appeal to the High Court, 

Held (fer Patkar and Baker JJ.) that if the proviso, would be 
strictly construed it would not be possible for an illiterate debtor to 
make the fact of payment in his or her handwriting and that it was 
sufficient in the case of an illiterate debtor if he or she affixed 
his or her mark below an endorsement showing the fact of payment 
written by Somebody else and the description of the mark was only 
to authenticate the mark that was to vouch the® executfon. The 
Court accordingly reversed the order of the Lower Appellate Court 
and restored that of the Subordinate Judge, 
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LL.R. 52 Bom. 385. Criminal Procedure Code, Sec. g17—Appeal against acquttial—High- 


1928. 
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v. 
Ismail Khadirsab. 
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1928. 
Seat 
King-Emperor 
v. 
Vithabai Sukha. 


Court upholdsyacquitial but convicts accused of minor offence undes 
section 423 (1) (a) Criminal Procedure Code, . 


The accused was charged with the murder of his wife. The 
morning yext to that the husband and the wife slept together the 
wife was found missing, Thereupon the accused in company of 
two companions went in search of her to the river side, When 
they reached there the accused found a body floating which was 
that of his wife. He then enquired of one of his companions 
whether he had better put wet clothes on the bank. ‘The companion 
dissuaded him and advised him to informthe Police. Thereafter 
they all returned. But the accused mean while placed some wet 
clothes on the river bank and then informed the Police about 
what had happened saying that his wife while using the river 
might have slipped and got drowned. Thereafter he was charged 
with murdering his wife and tried by the Sessions Judge of 
Kanara with the help of assessors and acquitted of the charge and 
set at liberty. Thereupon the Government of Bombay appealed 
against the order of acq uittal to the High Court. The question 
arose whether in an appeal against acquittal the High Court 
could convict the accused of a minor offence proved in evidence, 


Held (ser Fawcett and Mirza JJ.) that although the accused 
could not on the facts be convicted of murder he could be convict- 
ed of an offence clearly proved against him in evidence and con- 
victed him in exercise of their powers under section 423 (1) (a) 
Criminal Procedure Code. 


Obtaining possession of a minor girl for purposes of prostitution— 
Possession for two or three hours— Whether such possession was 
sufficient possession as contemplated by section 373 I. P. C, 
Ingredients of Section 6 of Bombay Prevention of Prostitution Act, 


Three accused were charged under sections 373 and 107 orin 
the alternative sections 365 A and 114], P.C.or inthe alter- 
native undér section 6 of the Bombay Prevention of Prostitution 
Act of 1923. Accused No. rı took one minor Hansabai away 


from the service of a Parsee, where both were serving as domestics, 


to the house of accused No. 2a sister-in-law of accused No. 1. 

Acfused No, 2 would take her to the brothel of accused No. 3 

and would leavethgr there for 2 or 3 hours every night for 6 or 7 

nights and would bring her back to her house regularly. The ear- 

nings of Hansabai used to be equally distributed between accused 
s 


X 
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Nos. “a and 3. After some time: “Hansabai rail” away from the 
custody of accused No. 2 and’ was" “then rescued” ‘by’ the Police. 
The question for decision were (1) whether ‘possession by 
accused No, 2 was complete and exclusives posstssion as contem- 
phted by Section 373 I. P. C.; (2) whether accused’ Wo. 3 was 
said to have procured Hansabai as contemplated by section 6 
of the Bombay Prevention of Prostitution Act. 

Held (fer Madgavkar J.) that the only test which in law was 
necessary and sufficient for possession was whether the possession 
was such as to be consistent with the purpose or intention or know- 
ledge of prostitution or illicit intercourse and that section 6 of the 
Bombay Prevention of Prostitution Act was directed against both 
the brothel keeper and her procuress and that a brothal keeper who 
participated in the earnings of the procuress was also guilty of 
abetment under that section, 





Criminal Procedure Code section, 34¢9—Procedure where Magis- 
trate himself cannot pass sufficient sentence to meet the case— 
Conviction recorded by such Magistrate before case was passed on 
to another for disposal—Formal quashing of such conviction if 
necessary. i ; 
The accused was tried by the Second Class Magistrate of Chan- 

dor who found that he could not pass a sufficiently severe sentence 
as the case called for. He therefore passed orders of conviction 
and forwarded the case to a higher Magistrate to be dealt with 
accordingly by him. The ‘higher Magistrate to whom the case was 
sent was of opinion that the conviction passed on the accused by 
the trial Magistrate was a bar to his taking action. With these 
remarks he passed on the case to the District Magistrate of Nasik 
who referred the case tothe High Court for quashing of the 
conviction, 

Held (per Fawcett and Mirza JJ.) on reference that where the 
Magistrate forwarded accused under section 349 of the Criminal 
Procedure Code 1898 to another Magistrate he should not record 
any conviction against the accused and that if he recorded one it 
might be: treated as a surplusage and a legal nullity which pould 
not require to be formally quashed. 
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I. L. R. 24 Nag 127 Cioil Procedure Code, Sch. I, O. 21, R, ga—Auction sale—Decree 
(F. B) satisfied privately out of Couri—Ceriified in Court after sale bht 


1928. 
bai before confirmation thereof-Whether confirmation of sale wouid be 
Shankar Lal > : , 
v necessary in suck a cgse— W hen the auction purchoser is the decree 


Jawahar Lal. holdenpimself or a third person, ° 
= In a couple of casts the private satisfaction or adjustment ofthe 
decree was made between the decree holder and judgment debtor 
behind the back of the auction purchaser. No provision for depo- 
siting in Court within 30 days the commission of 5 per cent payable 
to the purchaser, when the sales sought to be set aside by an 
application under O. 21 R. 89, was made in either. In one the 
satisfaction was brought to the knowledge of the Court after the 
order confirming the sale when the Court revoked confirmation ; 
but in the other, the confirmation was refused in view of the satis- 
faction. In both the sales, which were in favour of third persons, 
were set aside without the prescribed deposits or any application 
purporting to be made by any person entitled to make it, either 
under R. 89 or R, go. In short neither was there any compliance 
with the requirements of the aforesaid Rules and still the impera- 
tive provisions of R, 92 were not obeyed by the first Court, where 
as the same were given effect to in appeal by the District Judge 
who ordered the sales to be confirmed. The decreeholder in one 
case and the judgment debtor and the decreeholder in the other 
came up in revision to the High Court whereupon the following 
Reference was made for decision by a Full Bench of the Court : 

“ Does the private satisfaction of a decree certified in Court 
after sale of immoveable property has been held and before con- 
firmation of the sale is ordered extinguish the decree and pre- 
vent the Court from confirming the sale; and does it make 
difference whether the auction-purchaser is oris not the decree- 
holder,” 

Held (per Findlay J. C. and Pridsaux and Kinkhade A. J. Cs. 
that a private satisfaction of a decree certified in Court ‘after the 
sale has been held but before the confirmation thereof extinguishes 
the decree and precludes the Court from confirming the sale in 
favour of the auction-purchaser, ifthe latter be the decree-holder 
himself but that it does not extinguish the decree and prevent the 
Court from confirming the sale where a third person has pur- 
chased the property donajsde at the auction sale, ° 
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Section 149 of Indian Penal Code— Whether the section establishes a 
substantive ofence— Whether failure to mention the section in the 
charge would vitiate the trial. 


Nine persons were originally charged under sections 147 “aa 


* 


.353 Of the Indian Penal Code and convicted therpunder.’ On 


appeal the Sessions Judge on considering «the evidente altered the 
conviction from one under section 353 read with 147 to one under 
section 353 read with 149 and acquitted five out of the lot and con- 
firmed the conviction in case of the rest four. These four persons 
came up in revision to the High Court and took as their main 
ground that the alterations of the section from 147 to 149 in the 


“Appeal Court had prejudiced their’ trial. The question arose 


whether the accused who were not originally charged under section 
149 had been prejudiced by the putting in of the section in tha 
Appeal Court. - 

_ Held, (per Adami and Wort JJ.) that’ as section 149 did not 
create a definite offence omission to: mention the section in the 
charge did not vitiate the conviction in as muchas the defence 
had to be directed against the wain charge under section 353. 


Scope of section 2 (1) (c) and (a) af the Indian Income Tax. Act 
.., Of 1922— What are Commissioners powers thereunder— Whether 
, guest house of a wealthy semindar exempt from taxation and. 
whether landlord's fees would come under “Agritulinral Income”. 


and be exempt from taxation, 


. Briefly the following two points were referred by the Commi- 

ssioner of Income Tax, PUG and Onia, for decision of the. 
High Court:— a 

x, Whether .the annual value of the Balding a as Chatra 
Bhavan standing in the compound of the Maharajadhiraj of 
Durbhanga’s Palace and serving-as his guest house is chargeable to 
income tax: 

2. Whether nazar or salami paid by the raiyats to the Maha- 
rajadhiraj] in care of transfer of holdings would be considered 
‘‘Agricultural Income” and be exempt from Income tax. 

Held (fer Dawson Miller C. J. and Ross J.) that it is not 
open tothe Commissioner to consider whether a particular house 
is mor@ or less than the actual requirements of a zemindar in his 
position and that it is enough if it is proved *that by reason of 
the assessee’s connection with the land that he requires a house 
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o : like ‘that ‘in that'yiċinity and therefore ‘such building is. not char- 
‘geable to income’ tix‘under ‘section’ 2 (1) (c) ; also held that‘fees . 
paid by the transferees of non-transferable occupancy holdings 
and fees by‘the transferees of tenures known as “landlord’s fees” 
are “agricultural i income” Within the meaning of section 2 (1) w., 
and thereforð exempt from income tax. 





I. L. R. 7 Pat. 579 Criminal Procedure Code, Section 438— High Courts jurisdiction 
ie to interfere with wrong acquittal on reference by Sessions Judge. 

Wazir K fale This was areference by the Sessions -Judge of Monghyr un- 

King-Emperor. der section 438 Criminal Procedure Code recommending that the 

accused who was acquitted by mistake by the Honorary Magistrate 

Begusarai of an offence under section 3261. P. C. be convicted 

of an offence under that section. Wazir..was tried by the Hono- 

rary Magistrate along with 7 others under section 148 I. P, C. 

But by a misapprehension on the part of the Magistrate Wazir 

escaped sentence under section 326 I. P. C. although the rest 

of the accused were so sentenced. Shortly after the Magistrate 

had delivered judgment he discovered his mistake and forthwith 

reported the matter to the Sessions Judge stating that that it 

el oe t l WAB “due to oversight due to similarity of names” that’ Wazir 

_ Kunjra ‘had ‘escaped conviction under section 326 I. P; C. as 

his co-accused had all been. The convicted accused preferted: an 
appeal to the Sessions Judge which the judge dismissed. The 
Sessions Judge then issued a notice upon Wazir Kunjra to show 
cause why he should not be convicted under section 326 I. P. C. 

and referrred the matter to the High Court. 

Held (per Wort and Macpherson JJ.) that section 438 Cr. P 

C. cured all cases of irregularity and injustice including wrong 
acquittals and certainly all such acquittals as the High Court would 

interfere with under section 439 Cr. P. C. at the instance of a 
private party, ` i 
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THE LATE SIR LAWRENCE JENKINS & “R. S. R. DAS. 
Reference in Court, t 


On the re-opening of the Calcutta High Court on Monday the 
26th November 1928 after the long vacation, there was large gather- 
ing in the court room of the Chief Justice where all the judges ass- 
embled to pay tributes to the memory of the late Sir Lawrence Jen- 
kins and Mr. S. R. Das, both intimately connected with this Court, 

Sir Brajendra Lal Mitler, Advocate General said: “ Although 
Sir Lawrence Jenkins served Calcutta and Bombay for approxi- 
mately the same periods, yet we claim him for Bengal. It 
was here in the nineties that he first established his reputation, as 
a great judge and it. was here during his Chief Justiceship that the 
majesty of the Law was vindicated during the troublous time when 
political crimes of an unprecedented character came to be investi- 
gated in the Courts. He maintained the high traditions of British 
justice and preserved the confidence which the people reposed in 
the High Court for even handed-justice tempered with mercy and 
independence. Apart from the learned judgments pronounced by 
Sir Lawrence, it was he who revised the rules of the Original 
Side and on the outbreak of the Great War, framed the Prize Court 
Rules, a subject with which most of us in this court are unfamiliar. 
The chief monument, . however, to. the ‘learning and judicial 
qualities of this great Judge is to be found in the Law Reports, a 
monument at once imposing and enduring. 

“ Sir T awrence Jenkins was a prominent figttre in the social life 
of Calcutta and there was hardly a charitable or sporting movement 
with which he was not identified. He held a unique position in the 
heart of the province, for his genuine and active sympathy 
with their political and social aspirations. He made strenuous en- 
deavours to bring about good feeling betyeen Epglishmen and the 
Indians and during his time in Calcutta, he succeeded to a large 
extent. : f T e 
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3 “ Although for the last ;few years, Sir Lawrence was stricken 


down by a fell disease arf past active work, he retained a keen 
interest in the welfare of India and we mourn the passing away of a 
great Judge, a wise Counseller sand an ardent friend of India. 

“ The tragic syddenness of the death of Mr. S, R. Das removes 
a great Advocate of the Calciitta Bar and a man who had just 
commenced to play a big part in the larger sphere of Indian poli- 
tics. Mr. Das’s career at the Bar is well-known to the present gene- 
ration of the Bench and the Bar and I shall not recount it. He 
rose to the top of the profession by merit, industry and a singular 
devotion to duty. The Calcutta High Court suffered a distinct 
loss when the call of duty took him to a different sphere. 

“ My lords, in referring to the death of Mr. Das, I find it diffi- 
cult to control the emotions, He hada rare gift for friendship and 
few who came into contact with him will regard his death as 
Other than a personal loss. In the midst of his professional pre- 
occupations, he always found time to advance the cause of social 
advancement, of education and of the church to which he belonged. 
His charities were large and unostentatious and his high character 
for honesty, sincerity and devotion to friends commanded the 
esteem and affection,of all classes of society. f 

Mr. Das was one of nature’s gentlemen. He attained to high 
position, but however high it was, he never lost his head and ever 
strove to keep up the high traditions and ambitions for the good of 
his people which he set for himself, Well was he fitted for the 
work | A cultured man with a big heart, he was wise in counsel, 
charming in manner and selfless in his manifold activities, He was 
a friend to the junior practitioner and his death is deeply mourned 
by the Bar of Calcutta. Our hearts go out to his widow and sons in 
their sore bereavement. 

Mr, Joges Chandra Roy on behalf of the Bar Associ tion and 
Sir Deva Prasad Sarbadhicary on behalf of the Incorporated Law 
Society associated themselves with what had fallen from the 
Advocate-General. 

The Chief Justite in reply said : 

The commencement of another term is seldom without its 
reminder that no man can step into the same river twice. To-day 
T have to express on behalf of the Judges our full concurrence in 
the notablé tribute which has been paid at the Bar to ghe 
mentory of Sir Lawrence Jenkins and Mr. S, R. Das. We are glad 
that so fitting an expression has been given to the loss which this 
court and indeed the whole legal administration of India has sus- 
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e 
tained, and we with you would tender our respectful sympathy to 
the families and friends of the deceased. 

Of Sir Lawrence Jenkins and his services to the law of India we 
are proud to know thata noble monument remains in the long 
record of his judgments in this Court, in Bopfbay and in the Privy ° 
Council,—judgments characterised by clearness of exposition, care- 
ful analysis, precision and fitm grasp of principle no less than by 
their wide knowledge of Indian statute law. 

The beginning of his long service in India was in this Court to 
which he was appointed a Judge in 1896. From a recent biography 
of Lord Curzon I find that in 1899 the new Viceroy was describing 
him as having “in less than three years made a considerable repu- 
tation both for capacity on the bench and for general energy and 
popularity.” Wein this Court are neither so provincial in our 


„interests nor so limited in our researches as to be unaware of the 


learning, judgment and dignity with which he guided the destinies 
of the Bombay High Court until his retirement from the office of 
Chief Justice, Of his work in the Council of India we have the 
testimony of Lord Morley not less authoritative than generous. 
“He has been of immense value to me about reforms,—and a more 
willing, ready and resourceful man in the legal and legislative line 
it has never been my fortune to meet.” 

“His further term of service as Chief Justice was spent here and 
it is now thirteen years since he ceased to sitin this place. We 
can look back upon his record with pride and can confidently recall 
his efforts to make straight the crooked places in our law, to keep 
our practice up to date, and to hold the scales of justice even. 
He has left more than one mark upon our Indian legislation—that 
wide and scattered territory whereof so muchis shifting sand. 
One at least of the great landmarks will always be associated with 
his name,—the Civil Procedure Code of 1908. Ifthe scheme by 
which each High Court with its Rules Committee was empowered 
to mould and adapt rules of practice for itself has been little 
availed of in the 20 years that have elapsed, this is partly due to an 
unwillingness on the part of the legal professions to depart from 
the clear and careful orders which he has so thoroughly revised. 
When over two years ago, it became clear that the Judicial 


‘ Committee of the Privy Council could no longer have the great 


advantage of his counsel and that his long and distinguished serviee 
had come to an end, it was recognised” that the supreme Tribunal 
of the Empire was notably poorer by his loss, He is the third 
death which since the last re-opening of these Courts hg deprived, 
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e a . 


oon e THE CALCUTTA LAW JOURNAL, (VoL. XLVIII. 


the Judicial Committee ofa member who had gained legal experi- 
ence in this High Court, and we have had so recently to mourn 
Lord Sinha and Mr, Ameer Ali must now add his name also to the 
lengthening list of those whose memory alone remains to us but 
who speak to us stil\—not by doctrine only but by example of the 
imperishable value of a just and equal administration of the law. 

Of Mr, S. R, Das I find it hard to speak. It is but a short time 
since he was in daily practice among us carrying with case and 
with the greatest credit the heavy. professional burden of Advocate 
General and leader of the Bar. As Standing - Counsel he was a 
model prosecutor, the most scrupulous fairness to the accused was 
not with him a quality difficult to attain or preserve but rather an 
inherent quality in himself which never failed to be reflected in his 
method. When he became Law Member, we learnt from time to 
time of profects of legislation such as the revision of the Transfer 
of Property Act which in his competent hands seemed likely to 
make notable additions to and improvements in our law. But I 
think I am right in saying even in this place, that while we never 
doubted that his skill and judgment would be more than equal to 
the special technical duties of a Law Member, we never regarded 
him as merely a lawyer. His was a manysided character and he 
had many interests. Distinguished lawyer as ‘he was, his broad 
sympathies, his unselfishness, his desire to be of solid service to 
his country marked out as one whose greatest usefulness might 
well be outside a purely legal area. His sudden and untimely 
death will be greatly mourned in his profession -and nowhere more 
sincerely than in this Court ; but it has cut short a career of service 
which bade fair to reach far beyond the confines of his profession. 
His country, no more than his friends, can afford to lose so shrewd, 


.80 kindly, so sensible, so sympathetic a nature as was his. In his 


case we contemplate a fate which has left us only a fragment -of 
what might have been and we who knew him feel the greater 
sorrow.” 


SIR BRAJENDRA LAL MITTER. 


We offer our hearty congratulations to Sir Brajendra Lal Mitter, 
Kt., M. A., Barrister-at-Law, Advocate General, Bengal who has 
recently, been appointed a Law Member of the Executive Council 
ef the Governor-General in place of the late Mr, S. R. Das, $ 
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NOTES OF CASES. 6 . 


Defamation—Communication between Solicitor and client, if absolutely [1298] 2 K. B. 520. 


privileged. eq. 1928. 
* M started this action against W fox; libel and slander. It More 
appears that W, the defendant lent the plaintif M money to enable PAA 
vor. 


her to purchase and carry on a hotel in Kensington. Then there 
was some friction between them as to the security for the loan. W 
consulted her solicitors, to obtain their advice and in order to dis- 
cuss the-advice she- wrote certain letters to her solicitors which in 
the-course of some proceedings ultimately taken against M became 
public, Thereupon M brought this action against W for libel. 


The question arose whether communication from a client to a 
solicitor and from solicitor to client are or are not absolutely 
privileged. 

Swift, J. who tried the case in the first instance held that the 
statements complained of were absolutely privileged. Against this 
decision M appealed. 


Held (per Seruiton, Lawrence and Greer, L, Js. ) that communi- 
cations between a solicitor and his client, on the subject upon 
which the solicitor has been engaged and which are relevant to 
that matter are absolutely privileged. 


Brown v. Dunn (1893) 6 The Reports 67 followed. 
Morgan v. Wallis, (1917) 33 Times L. R. 495 not followed. 


Guardian and Wards Act (VIII of 1890) Secs.:29—Sale of minors 1, L.R. 50 All. 63. 
property—Sanction by Court—Condition subsequent imposed on = 
guardian— Failure to comply —Sale, if affected, 

One`M, as certificated guardian of minors filed an application on 
the rsth of July 1946 before the District Judge for permission to sell ` 
-a: house’ belonging to the plaintiffs in order to pay certain debts, on 
-which the following order was passed,—“ Permission is granted as 
prayed on condition that proof of payment of the decretal debt be 
filed”. The house was sold on the 25th July 1916 and the full conside- 
-yation: money paid off. M paid the debts for the discharge of whjch e 

sale had been sanctioned but did not file proof, *of the payments as * a 

enjoined in the order of the 15th July 1916, On the sth August ge 

1916 the District Judge without issuing any notice revoked the sane 

e tion, On the rst of September 1916, M, Ẹled an application for can- ee 
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celling the order of revocation granting permission and filed receipts | 
in proof of payment of debts but the application was rejected. ‚On 
the 16th of July 1923, the present suit was instituted for æ decla- 
ration that the sale-deed® dated the 25th of July 1926 executed by 
M was nulÑnd void. Both the Courts below were of opinion that 
the permission granted to the guardian by the District Judge was a 
conditional sanction and the condition not having been complied 
with, the sale deed was voidable at the instance of the minor plain- 
tiffs, Against this decision the defendant appealed, 

Held (per lgbal Ahmad and Kendall, JJ .) that the District Judge 
while granting permission to a certificated guardian of a minor to 
transfer the minor’s property can impose conditions on the guardian, 
but a distinction must be drawn bétween a condition precedent and 
a condition subsequent imposed by the District Judge on the guar- 
dian. Non-compliance with a condition precedent will vitiate a 
transfer made by the guardian but the same cannot be the effect 
of a nonecompliance with a condition subsequent unless there is 
something in the order casting an obligation on the transferee to 
do some act subsequent to the execution of the deed of transfer in 
his favour. The only duty cast upon the transferee is to see that 
the order sanctioning the transfer has been strictly complied 
with by the guardi an up to the time of the execution. The failure 
of the guardian to comply with a subsequent condition cannot 
divest the title already vested in the transferee. 


EE 


REVIEW. 


Students’ Hand-book of the Criminal Procedure Code, 
by Mr. Jivabhai Bapoobhai Desai, B. A, LL. B„ Palace Road, 
Boroda, 1928 edition. Price Rs, 2. 


We have received a copy of this small book and, we are glad to 
find that Mr. Desai has given in this hand-book all the sections 
of the Criminal Procedure Code in the form of a narrative. Stu- 
dents will find the book useful and appreciate the short commen- 
taries given by the learned author in proper places, At the end 
of the book University questions and answers have been given and i 
we have no doubt they will be of considerable help to the students 
for whom they arg meant. The get up is fairly good and the price 
is not at all prohibitive. 

a : 
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NOTES OF CASES. 


Indian Succession Act (XXXIX of 1925), Sec, 70—Whether drawing 


of two lines across the first page of the will by the testator amounts 
to revocation thereof. 


One K., a Parsi lady made a will in rọrọ and appended a 
codicil to it in 1921 and signed both the documents and had them’ 
attested by her solicitor and his managing clerk and kept them 
for safe custody in her Attorney's office. In 1926 she called for the 
will and codicil and put across lines in ink on the front page of 
the will and wrote ct the top thereof “This will is cancelled” and 
put her signature thereunder. On a petition for probate on her 
death in 1927 caveat was entered onthe contention. that the will 
and codicil had been duly revoked, 

Held (ger Davar J.) that onthe evidence although there was 
the clear intention on the part of the testator to revoke the will it 


`~ was really not so revoked or otherwise destroyed legally as required 


by section 70o of the Indian Succession Act of 1925 not fulfilling 
any of the conditions laid down therein, 


Civil Procedure Code, O. 41, R,17—Dismissal for default for non- 
-appearance of appellant or his advocate when called on for hearing 
— Such dismissal on merits was illegal. 


Certain appeal while it was pending hearing before the lower 
appellate Court was dismissed on the merits for non-appearance of 
appellant’s advocate. Thereupon the appellant came up before 
the High Court in appeal, The question then arose whether the 
lower appellate Court had power to pass an order on the merits 
without having heard the appellant’s advocate in full. 

Held (per Baguley J.) that under the old code there was ample 
authority for holding that an appeal dismissed under the circi- 

e 


e 
Cd 


I.L.R.52Bom.653. 





1928. 
wed t 
Kharshetji Ratanji 
Bomanji 


v. 
Kekobad S. Kham- 
betta. 


LL.R. 6 Ran.612. 


1928. 
_ 
Basudev 
ve 
Bideshi. 
e 
a. 
iie 
7 e 
. Pied oer 


[1928] 2 K. B. 578, 


3 
| ° 


. 3 e 
° @ 1 ) bS 
9 THR CALCUTTA LAW JOURNAL, [Vou XLVIII 


yo 


stances must be one dismissed for default but thə wording of 
order 41 rule 17ẹwas not quite the same asthe wording of old 
section 556 and it did not give the Court power to go inte the 
merits of the appeal, on the other hand it enabled the Court to 
adjourn a case if it thofght fit. The ord er of the lower appellate 
Court was Wccordinglysset:aside as ultra vires, 


Negligence—Liability of one person for act of another, 

The defendant Mr, Bool let to the plaintiff Mr. Brooke a lock 
up shop and the pavement on the  groundfloor of his house 
close to that in which he himself lived. The arrangement was 
that the defendant would be at liberty to enter the shop at night 
after the plaintiff was away in order to see that it was secure and 
it became his practice todoso. One night one Mr. Morris who 
was a lodger informed the defendant that he could smell gas coming 
from plaintiff's shop. Thereupon defendant got up, opened the 
shop and went inside followed by Morris. In the shop there was 
a gas pipe which passed down on e of the walls and terminated in a 
burner, the burner and the lower part of the pipe being accessible 
from the floor. The defendant examined the lower part of the 
pipe with a naked light, lita burner and finding that nothing has 
happened put out the bu rner again. Morris the lodger, being a 
younger man than defendant, got up on the counter with a view to 
examine the upper portion of the pipe also with a naked light. An 
explosion followed, the light coming into contact with the leaking 
pipe. As a result considerable damage was done to plaintiff’s shop 
and business. The plain tiff then brought an action for damages 
against the defendant. The Westminister County Court found that 
Morris for whose action the accident had occurred was not the agent 
of defendant and dismissed the suit against defendant. The plaintiff 
then appealed to the King’s Bench. : 

Held (per Salter and Talbot, JJ.) that the defendant was liable 
to the plaintiff for damages to his property for the negligent act 
of the lodger inasmuch as 

(1) the act of the lodger was done as agent of the defendant ; 

(2) the negligent act was done in course of proceedings which 
the defendant could control ; : 

* (3) the act was committed in pursuance of a concerted enter- 
prise of both and was their joint tort ; 


n e(4) the defendant having undertaken the examination was 
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nder a duty to employ reasonable cate and diligence to avoid any 
danger and could not escape liability if he fail to do so by get- 
ting some outsider to do the duty or part cf it for whose-action the 
accident befell. r 
7 e 
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Criminal Procedure Code, sections 173, rox (6)——Final Police `1.L.R. 7 Pat. 561, 

report first submitted to the Sub-Divisional Officer—Subsequent tea 

direction by District Magisirate to Police to submit charge sheet 
in the same matter—Such order by District Magistrate, if legal. 


1927. 
od 
Shukadeva Sahay 
vV. 

In course of some communal riots one Kari Mian was murdered. pna 
Hamid Mian the son being ‘examined by the Police under sec- 
tion 16r Cr.P.C. charged the petitioner Shukadeva Sahay as having 
murdered his father. The Police on inyestigation disbelieved his 
story and sent up a final report under section 302 read with sec- 
tion r49. Thereupon this report was placed before the Sub-Divi- 
sional Officer in charge under section 158 Criminal Procedure Code 
who passed his usual orders thereon. Meanwhile Hamid Mian 
getting a scent of the final report by the Police moved the District 
Magistrate by a petition to order a judicial enquiry or to direct the 
police to submit a charge sheet in the matter of the murder of his 
father, The District Magistrate acceded to the prayer and directed 
the Police to submit a charge sheet after the matter had been duly 
disposed of by the Sub-Divisional Officer empowered to deal with 
the matter. The question that arose, for the High Court was 
whether such an order of the District Magistrate was legal, 

Held (per Jwala Prasad J.) that the Police reports under sec- 
tion 173 are to be submitted to the. Sub-Divisiona] Magistrate 
who had the power to take cognizance of an offence on a police 
report and the report was accordingly properly placed before the 
Sub-Divisional Officer and legally disposed of by him. The report 
having been once placed before the S. D. O. and disposed of by 
him could not be’ again put up before the District Magistrate 
and hence the order of the District Magistrate was illegal. 


REVIEWS. 


Principles of the Law of Corporations (Tagore Law Lec 
tures, 1914) by Satis Chandra Bagchi, B. A., LL. Bọ LL. D. (@antab ‘ 
and Dublin,) Principal, University Law College, ‘Cajcutta, Prices a. 
Rs, 15, . ~e 
The public always look upon the publication of a Tagore “Law 
+ Lecture as a matter of importance in the world of law. We gota en o 
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` copy of the book about: Gort oa and we went through a largé 
portion of it ath Ware - aud” attention. The author is to be 


-warmly cone ated? for having produced a treatise which is at 


once, sch and tiseful. Pr. Bagchi has brought to bear upon the 

° -Baak He and. ripe scholarship and his firsthand fámiliarity , 
ees cag NN Eatin, French and German has helped him to place before the 
j a ay “25 Tegal public a treatise which may be characterised as being unique 


moa + k - 
ae gs aT om 


z= in the’ whole*field of Ind ian legal literature, 

The author in his Introduction modestly informs the reader that 
the lectures deal mainly with the principles of thè law of Corpora- 
tions, This is true but at the sametime even a casual reader cannot 
fail to notice that the book will be of the greatest use to a practis- 
ing lawyer. “ He knoweth not the law who knoweth not the 
principles thereof”is after all a trite—albeit a very correct statement. 
It would however, be doing an injustice to the learned author, 
if we say that the treatise deals exclusively with principles. 
Even a cursory perusal of Lectures VI, VII and VIII will convince 
any one that the learned author is not satisfied by merely giving an 
exposition of principles, he has really gone very much further and 
has shown the application of those principles by citing.concrete 
decided cases. His treatment of the legal position of a Hindu 
Deity, of a Shebait arid generally of the Corporation Sole is really >» 
masterly and will repay perusal even by the most fastidious of 
critics, 

pits ees Altogether, the work is a valuable contribution to the juristic 
STR Sr pi literature of this country. We recommend the book not only to the 
gar a “SS ~stddent and teacher of law but also to every practising lawyer, 
“whose Library will not be complete without a copy of this treatise. 
i a ae They. Indian Contract Act, by Trikamlal R. Desai, B.A., 
NN oE KESS: B j<eleventh edition edited by Sunderlal Trikamlal Desai, 
aLa Pare paar mer 1928, Price Rs, 5-8as. 
AN ven a work hag run into eleven editions, like the book under 
aoe the task of the reviewer becomes little more than formal. 
Mr. Desai’s work is mainly designed for students and it admirably 
fulfils that furfttion. He has made a judicious selection of cases 
and elucidated the principles, with clearness and precision, Inthe 
students’ supplement he gives a brief summary of the law and of 
leading cases and some other matters which would be of help to 
° tha stfidents’ notably his note on the differences between jhe Eng- 
ee *lish and tha Indid#y law. The busy practitioner also would find 
oe a glance at this book profitable before plunging into« more ela- 
borate works and digests. Xor 
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